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TUESDAY,   SEPTEMBER   24,    1974 

U.S.  Senate, 
Subcommittee  on  Improvements  in 

Judicial  Machinery  of  the 
Committee  on  the  Judiciary, 

Washington^  D.C. 

The  subcommittee  met.  pursuant  to  notice,  at  10  a.m.,  in  room  457, 
Russell  Senate  Office  Building,  Senator  Quentin  N.  Burdick  (chair- 
man of  the  subcommittee)  presiding. 

Present:  Senators  Burdick  and  Hruska. 

Also  present :  William  P.  Westphal,  chief  counsel ;  William  J.  Wel- 
ler,  deputy  counsel ;  Kathryn  Coulter,  chief  clerk. 

Senator  Burdick.  Today  the  subcommittee  commences  the  third — 
and  what  is  hoped  will  be  the  last — phase  of  hearings  concerning  the 
U.S.  courts  of  appeals  for  several  circuits. 

In  the  92d  Congress  the  subcommittee  was  instrumental  in  the  en- 
actment of  Public  Law  92-489  which  created  the  Commission  on 
Revision  of  the  Federal  Court  Appellate  System.  Pursuant  to  this  law, 
that  Commission,  chaired  by  the  senior  Senator  from  Nebraska — and 
upon  which  the  senior  Senators  from  Arkansas,  Florida,  and  I  are 
privileged  to  serve — made  its  initial  report  on  December  18,  1973,  in 
which  it  recommended  geographical  realignment  of  the  fifth  and  ninth 
judicial  circuits.  Thereafter,  on  behalf  of  the  Senators  serving  on  that 
Commission,  I  introduced  S.  2988,  S.  2989,  and  S.  2990.  Those  three 
bills  embody  the  principal  and  alternative  recommendations  of  that 
Commission  with  reference  to  dividing  the  fifth  and  ninth  circuits.  In 
March  and  April  of  this  year,  the  subcommittee  conducted  a  series  of 
hearings  on  S.  2991  in  order  to  investigate  the  needs  of  the  several  cir- 
cuits other  than  the  fifth  and  nintli  for  additional  judgeships. 

We  are  now  commencing  the  final  phase  of  these  circuit  hearings. 
At  the  conclusion  of  this  opening  statement,  I  will  incorporate  in  the 
record  the  more  comprehensive  statement  which  I  made  when  this 
series  of  bills  to  which  I  have  referred  was  introduced  on  February  7, 
1974.  Without  repeating  what  I  then  said,  let  me  simply  observe  that 
in  the  interval  since  introduction  of  these  bills,  fiscal  year  1974  has 
now  been  completed,  and  the  preliminary  judicial  statistics  available 
from  that  year  indicate  that  the  total  apjpeals  filed  in  the  11  courts  of 
appeals  has  increased  from  15,629  in  the  preceding  year  to  16,436  in 
1974.  This  is  an  increase  of  more  than  800  cases,  and  while  the  cases 
terminated  by  these  courts  increased  approximately  300  cases,  this 
meant  that  all  of  the  circuits  combined  fell  another  500  cases  behind. 

As  presently  constituted,  the  fifth  and  ninth  circuits,  with  an  ex- 
panding caseload,  have  encountered  difficult  problems,  and  each  of 

(1) 


those  circuits  has  been  forced  to  resort  to  various  expediencies  to  cope 
with  the  increased  workload.  The  fifth  circuit  has  adopted  a  practice 
of  screening  cases  which  has  resulted  in  almost  60  percent  of  all  the 
cases  being  decided  without  according  to  the  parties  the  right  of  oral 
argument.  During  the  hearings  held  by  the  Commission  in  the  prin- 
cipal cities  within  the  fifth  circuit,  members  of  the  trial  bar  raised 
strenuous  objections  to  this  denial  of  oral  argument  in  the  fifth  circuit. 

In  the  ninth  circuit  expediency  has  taken  a  different  approach.  In 
that  circuit,  in  order  to  avoid  delays  in  the  disposition  of  civil  cases, 
which  in  many  instances  have  run  2  years  or  more,  the  court  has 
adopted  the  practice  of  assigning  a  district  court  judge  as  one  member 
of  the  three-judge  jianels  which  hear  and  determine  cases  of  that  cir- 
cuit. In  the  hearings  held  by  the  Commission  on  the  west  coast,  many 
members  of  the  trial  bar  objected  to  the  frequency  with  which  the  cases 
were  being  considered  by  panels,  not  of  circuit  judges,  but  by  panels 
including  one  or  more  district  judges. 

The  Commission  in  its  December  report  stated  its  belief  that  the 
problems  presently  existing  in  the  fifth  and  ninth  circuits  are  of  such  a 
dimension  that  some  realignment  of  those  two  circuits  is  required  in 
order  to  afford  a  measure  of  relief  to  litigants  in  those  circuits  without 
the  necessity  of  resorting  to  unpopular  expediencies  as  a  means  of  cop- 
incf  with  an  excessive  and  ever-growing  caseload. 

For  several  years  the  fifth  circuit  lias  had  15  authorized  judgeships 
and  the  ninth  circuit  has  had  13  authorized  judgeships.  No  other  cir- 
cuit has  more  than  nine  judges.  Despite  this  large  number  of  judges 
each  of  these  circuits  has  had  difficulty  in  handling  its  caseload.  In 
the  most  recent  year,  the  appeals  filed  in  the  fifth  circuit  increased  by 
330  cases  and  those  in  the  ninth  circuit  by  381  cases.  This  increase  in 
just  the  past  fiscal  year  indicates  that,  at  a  minimum,  at  least  two 
additional  judgeships  would  be  required  in  each  of  these  circuits  just 
to  handle  the  increase. 

During  the  course  of  these  hearings  the  subcommittee  will  be  exam- 
ining the  advantages  and  disadvantages  of  each  of  the  principal 
recommendations  and  of  each  alternative  made  by  the  Commission, 
as  well  as  the  advantages  and  disadvantaiies  of  any  alternative  solu- 
tions which  may  be  suggested  by  any  of  the  interested  parties. 

It  is  not  my  expectation  that  the  subcommittee  will  find  unanimous 
support  for  any  one  proposal.  On  the  contrary,  it  is  more  likely  that 
the  sulDcommittee  will  be  searching  for  that  alternative  which  appears 
to  offer  the  greatest  hope  for  a  real  and  substantial  improvement  over 
the  real  and  existing  conditions  and  which  results  in  little  relative 
inconvenience  to  the  fewest  number  of  ]:)ersons.  As  always,  the  impor- 
tant question  is  whether  the  interests  of  justice  are  served  by  a  particu- 
lar structure,  composition  or  procedure  which  is  now  employed  or 
which  can  be  employed  in  the  resolution  of  the  judicial  business  of 
these  courts. 

At  this  time  there  will  be  inserted  in  the  record  copies  of  the  intro- 
ductory statement  of  February  7,  1974,  S.  2988,  S.  2989,  and  S.  2990,  a 
copy  of  the  report  of  the  Commission  entitled,  "The  Geographical 
Boundaries  of  the  Several  Circuits;  Recommendations  for  Change," 
dated  December  1973,  and  copies  of  committee  exhibits  x\-2,  B-2,  C-2, 
D-2,  E-5,  E-12,  and  F,  which  contain  statistical  data  relating  to  the 
fifth  circuit  court  of  appeals. 

[The  materials  follow :] 


[From  the  Congressional  Record,  Feb.  7,  1974] 
Statements  ox  Introduced  Bills  and  Joint  Resolutions 

By  Mr.  Burdick  (for  himself,  Mr.  Gurney,  Mr.  Hruska,  and  Mr.  McClellan) 
(by  request)  : 

S.  2988.  A  bill  to  improve  judicial  machinery  by  designating  Alabama,  Florida, 
and  Georgia  as  the  5th  judicial  circuit ;  by  designating  Louisiana.  Mississippi, 
Texas,  and  the  Canal  Zone  as  the  11th  judicial  circuit;  by  dividing  the  9th 
judicial  circuit  and  creating  a  12th  judicial  circuit,  and  for  other  purposes : 

S.  2989.  A  bill  to  improve  judicial  machinery  by  designating  Alabama,  Florida, 
Georgia,  and  Mississippi  as  the  5th  judicial  circuit ;  by  designating  Iowa,  Minne- 
sota, Missouri,  Nebraska,  North  Dakota,  and  South  Dakota  as  the  8th  judicial 
circuit ;  by  designating  Arkansas,  Louisiana,  Texas,  and  the  Canal  Zone  as  the 
11th  judicial  circuit ;  by  dividing  the  9th  judicial  circuit  and  creating  a  12th 
judicial  circuit,  and  for  other  purijoses  ; 

S.  2990.  A  bill  to  improve  judicial  machinery  by  designating  Alabama,  Florida, 
Georgia,  and  Mississippi  as  the  5th  judicial  circuit ;  by  designating  Louisiana, 
Texas,  and  the  Canal  Zone  as  the  11th  judicial  circuit ;  by  dividing  the  9th  judi- 
cial circuit  and  creating  a  12th  judicial  circuit,  and  for  otlier  purposes  ;  and 

S.  2991.  A  bill  to  authorize  additional  judgeships  for  the  U.S.  Courts  of  Appeals. 
Referred  to  the  Committee  on  the  Judiciary. 

Mr.  Burdick.  Mr.  President,  I  am  introducing,  for  appropriate  reference,  four 
bills,  the  consideration  of  which  will  permit  the  Congi-ess  to  make  a  start  on 
solving  some  of  the  most  immediate  problems  of  the  U.S.  courts  of  appeals. 

In  1963,  the  courts  of  appeals  for  the  11  circuits  in  the  Federal  system  were 
called  upon  to  handle  5,400  cases  with  a  complement  of  69  authorized  judgeships 
or  an  average  of  78  cases  per  judge.  Ten  years  later,  in  1973,  the  number  of 
appeals  filed  had  soared  to  15,629  which,  with  97  authorized  judgeships,  resulted 
in  an  average  161  per  judge.  Tlius,  while  judgeships  increased  by  a  little  less 
than  50  percent,  the  cases  filed  increased  by  300  percent.  In  1971,  the  Judicial 
Conference  of  the  United  States  recommended  that  the  Congress  authorize  11 
additional  circuit  court  judgeships  in  most  but  not  all  of  the  11  circuits.  In 
recognition  of  the  fact  that  the  caseload  problems  of  our  Federal  courts 
are  not  amenable  to  solution  solely  by  the  increase  in  the  number  of  judges, 
the  92d  Congress  responded  by  creating  a  Commission  on  Revision  of  the 
Federal  Court  Appellate  System— Public  Law  92-489.  On  December  18,  1973, 
this  Commission,  which  was  chaired  by  the  senior  Senator  from  Nebraska, 
and  upon  which  the  senior  Senators  from  Arkansas,  Florida  and  I  were 
privileged  to  serve,  filed  its  initial  report  in  which  it  recognized  that  the 
appellate  problems  were  particularly  acute  in  the  fifth  and  ninth  judicial 
circuits.  The  Commission  further  recommended  that  immediate  relief  could  be 
afforded  to  litigants  in  those  circuits  only  by  dividing  each  of  those  circuits 
into  two  new  circuits.  While  the  Commission  is  continuing  the  second  phase  of 
its  studies  in  which  it  will  study  the  structure  and  internal  operating  procedures 
of  the  courts  of  appeals,  its  further  recommendation  in  this  area  will  not  obviate 
the  necessity  for  realigning  the  States  presently  included  in  the  fifth  and  ninth 
circuits  in  each  of  which  the  volume  of  litigation  has  far  outstripped  the 
capacity  of  the  28  judges  currently  assigned  to  those  circuits. 

Three  of  the  bills  which  I  am  introducing  today  by  request  and  on  behalf  of 
myself  and  my  colleagues  from  Arkansas.  Florida,  and  Nebraska,  S.  2988.  S.  2989, 
and  S.  2990  are  bills  which  would  implement  the  alternative  recommendations  of 
the  Commission  on  Revision  of  the  Federal  Court  Appellate  System.  Each  of  these 
three  bills  would  split  the  existing  5th  circuit  into  two  new  circuits  to  be  desig- 
nated as  tlie  5th  and  11th  circuits.  Under  one  bill  the  new  fifth  circuit  would 
consist  of  the  States  of  Alabama.  Florida,  and  Georgia.  The  new  11th  circuit 
would  consist  of  Louisiana.  Mississippi,  and  Texas  and  would  also  include 
jurisdiction  over  appeals  emanating  from  the  District  Court  of  the  District  of 
the  Canal  Zone. 

The  second  bill  incorporates  the  Commission's  first  alternative  recommenda- 
tion under  which  the  new  5th  circuit  would  consist  of  Florida,  Georgia.  Alabama, 
and  Mississippi,  and  the  11th  circuit  would  consist  of  Texas,  Louisiana,  Arkansas 
and  the  Canal  Zone. 

The  third  bill  incorporates  the  second  alternative  recommendation  of  the  Com- 
mission, under  which  the  5th  circuit  would  consist  of  Florida,  Georgia,  Alabama, 
and  Mississippi ;  and  the  new  11th  circuit  would  consist  of  Texas,  Louisiana, 
and  the  Canal  Zone. 

It  will  be  perceived  that  the  first  two  bills  present  alternatives  under  which 
at  least  three  States  would  be  included  in  each  circuit,  a  factor  deemed  important 
by  several  authorities.  The  third  alternative  would  provide  for  only  two  States  in 


one  of  the  circuits.  Obviously  the  Congress  must  make  a  choice  between  these 
alternatives. 

All  three  of  the  bills  would  divide  the  existing  9th  circuit  by  creating  a  new 
12th  circuit  comprised  of  Arizona,  the  central  and  southern  judicial  districts  of 
California  and  Nevada.  A  new  9th  circuit  comprising  the  balance  of  the  present 
ninth  circuit  would  consist  of  the  eastern  and  northern  judicial  districts  of  Cali- 
fornia and  the  States  of  Alaska,  Hawaii,  Idaho,  Montana,  Oregon,  Washington, 
and  the  District  Court  of  the  District  of  Guam.  Since  a  simple  division  of  the 
States  comprising  the  present  circuits  would  accomplish  nothing,  unless  the 
judge  power  is  also  increased,  these  bills  also  contemplate  creation  of  new  judge- 
ships within  the  new  circuits  sufficient  to  handle  the  workload  which  is  being 
allocated  to  four  circuits  instead  of  the  present  two.  The  exact  number  of  new 
circuit  judgeships  will  be  considered  during  the  hearings  and  will  require 
amendment  of  section  5  of  these  bills. 

Because  the  State  of  California  comprises  10  percent  of  the  national  popula- 
tion and  because  the  State  of  California  alone  generates  two-thirds  of  the  judicial 
business  of  the  present  ninth  circuit,  the  Commission  concluded  that  the  only 
feasible  realignment  of  States  within  the  ninth  circuit  must  include  a  division  of 
the  four  judicial  districts  in  California  between  the  two  new  circuits  in  the  west. 
If  the  Commission's  recommendation  is  accepted  by  the  Congress,  a  possibility 
would  exist  that  the  two  new  circuits  would  reach  conflictiug  results  regarding 
the  constitutionality  of  a  California  statute  or  an  order  of  a  California  adminis- 
trative agency  having  statewide  application.  A  conflict  of  this  nature  must  be 
resolved  and  the  bills  which  I  am  introducing  would  require  in  section  7  of  each 
bill,  that  such  a  conflict  to  be  resolved  by  the  Supreme  Court  of  the  United  States. 

As  presently  constituted,  the  fifth  and  ninth  cir'cuits,  with  an  expanding  case- 
load, have  encountered  difficult  problems  and  each  of  those  circuits  have  been 
forced  to  resort  to  various  expediencies  to  cope  with  the  increased  workload.  The 
fifth  circuit  has  adopted  a  practice  of  screening  cases  which  has  resulted  in  almost 
60  percent  of  all  the  cases  being  decided  without  according  to  the  parties  the 
right  of  oral  arguments.  During  the  hearings  held  by  the  Commission  in  the 
principal  cities  within  the  fifth  circuit,  members  of  the  trial  bar  raised  strenuous 
objections  to  this  denial  of  oral  argument  in  the  fifth  circuit. 

In  the  ninth  circuit  expediency  has  taken  a  different  approach.  In  that  circuit, 
in  order  to  avoid  delays  in  the  disposition  of  civil  cases,  which  in  many  instances 
have  run  2  years  or  more,  the  court  has  adopted  the  practice  of  assigning  a  dis- 
trict court  judge  as  one  member  of  the  three-judge  panels  which  hear  and  deter- 
mine cases  of  that  circuit.  In  the  hearings  held  l)y  the  Commission  on  the  west 
coast,  many  members  of  the  trial  bar  objected  to  the  frequency  with  which  the 
cases  were  l)eing  considered  by  panels  not  of  circuit  judges  but  of  a  panel  including 
one  or  more  district  judges. 

The  sponsors  of  these  bills  believe  that  the  problems  presently  existing  in  the 
fifth  and  ninth  circuits  are  of  such  a  dimension  that  some  realignment  of  the 
States  in  those  circuits  is  required  in  order  to  eliminate  the  resort  to  unpopular 
expediencies  as  a  means  of  coping  with  an  excessive  caseload.  These  bills  will 
serve  as  vehicles  to  lay  these  problems  before  the  appropriate  committee  for 
thorough  study  in  the  hearing  process. 

The  fourth  bill  which  I  am  introducing  today  (S.  2991)  is  a  so-called  omnibus 
circuit  court  judgeship  bill  which  incorporates  the  recommendation  of  the  Judi- 
cial Conference  of  the  United  States  that  the  Congress  create  nine  additional 
circuit  judgeships  as  follows  : 

First  Circuit :  one  judgeship. 

Second  Circuit :  two  judgeships. 

Third  Circuit :  one  judgeship. 

Fourth  Circuit:  one  judgeship. 

Seventh  Circuit :  one  judgeship. 

Tenth  Circuit :  one  judgeship. 

As  I  previously  stated  the  additional  judgeships  needed  by  the  existing  fifth 
and  ninth  circuits  will  be  considered  in  connection  with  the  bill  realigning  those 
circuits. 

The  increased  case  filings  in  the  courts  of  appeals  which  has  occurred  since 
1968,  when  an  increase  was  last  approved  in  the  number  of  authorized  circuit 
judgeships,  requires  that  the  Congress  investigate  the  need  for  additional  judges. 
In  the  hearings  to  be  held  on  these  four  bills  I  propose  that  the  need  for  addi- 
tional judges  be  weighed  in  the  light  of  the  workload  which  the  current  level  of 
case  filings  imposes  upon  the  judges  of  our  appellate  courts  in  the  11  circuits. 
I  hope  that  such  hearings  can  be  scheduled  this  spring. 

Mr.  President,  I  ask  unanimous  consent  that  all  four  bills  be  printed  in  the 
Record  following  these  explanatory  remarks. 

There  being  no  objection,  the  bills  were  ordered  to  be  printed  in  the  Record. 
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S.  2988 


IN  THE  SENATE  OE  THE  UNITED  STATES 

Fi;i;i;r.\i!Y  7. 1!>74 

Ml-.  lUitDUK  (for  liiinsclf.  Mi-.  GriiXKr,  Mr.  Hiiiska.  :uu1  Mr.  McGi.i:ll.\x) 
(by  request)  introduced  tlie  following  bill :  wliicli  was  read  twice  and 
referred  to  the  Conuiiittee  on  the  Judiciary 


A  BILL 

To  improve  judicinl  niacliinerv  l)y  desio'natino;  Alabama, 
Florida,  and  Georgia  as  the  fifth  judicial  circuit:  1)y  des- 
ignating Louisiana,  Mississippi,  Texas,  and  the  Canal  Zone 
as  the  eleventh  judicial  circuit:  l»y  dividing  the  ninth  judicial 
circuit  and  creating  a  twelfth  judicial  circuit,  and  for  other 
purposes. 

1  Be  it  enacted  hjj  the  Senate  and  House  of  lieprescnta- 

2  lives  of  the  United  States  of  America  in  Congress  assembled, 

3  That  section  41  of  title  28  of  the  United  States  Code  is 

4  amended  to  read  in  part  as  follows: 

5  "The  thirteen  judicial  circuits  of  the  United  States  are 

6  constituted  as  follows: 

II 


6 


2 

"Circuits  Composition 

4t  4e  :|e  4:  :fc  :M  3i( 

"Fiftli AInlianm,  Florida.  Georgia. 

******* 

"Nintli Alaslca.  P'astoni  and  Xortherii  Judi- 
cial District  of  Califoniia.  Hawaii, 
Idaho.  Montana.  ( )icgon.  Washing- 
ton. Gnam. 

*  *  *  *  =::  *  * 

"Fdc\cnth Louisiana.  Missi^sil)[>i,  Texas.  Canal 

Zone. 

"Twelfth Arizona,   Central    and    Southern    .Tu- 

dicial      Districts     of     California, 
>ii'\ada." 

1  Sec.  2.  Any  ciR-uit  iiul;L''c  (d'  llic  lil'tli   circuit   as   cou- 

2  sliliitcd  the  t1;i_\'  prior  t»>  llic  clTccli\'c  date  of  this  Act,  wliosc 
o  otlicial  station  is  within  the  iifth  t'lrcuit  as  constilutt'd  hy  this 
4  Act.  is  assioncd  as  a  circuit  judge  to  such  part  of  the  fornier 

3  fifth  circuit  as  is  constituted  hy  tliis  Act  the  fifth  circuit,  ami 
G  sliall  l)c  a  circuit  judge  thereof;  and  any  circuit  judge  of  tlie 

7  fiftli  circuit  as  constituted  the  day  ])i-ior  to  tlie  elTcctive  date 

8  of  this  Act,  whose  official  station  is  within  the  eleventli  circuit 

9  as  constituted  l)}^  tliis  Act,  is  assigned  as  a  circuit  judge  of 
10  such  part  of  the  fornier  fifth  circuit  as  is  constituted  hy  this 
-\l  Act  the  eleventh  circuit,  and  shall  l)e  a  circuit  judge  thereof. 

12  Sec.  ;].  Any  circuit  judge  of  the  ninth  circuit  as  con- 

13  stituted  the  day  })rlor  to  the  ellecti\e  date  (tf  this  Act,  whose 
1-1     official  station  is  within  the  ninth  cii'cuit  as  constituted  hy  this 

15  Act,  is  assigiu'd  as  a  circuit  judge  to  such  part  of  the  fornier 

16  nintli  circuit  as  is  constituted  hy  this  Act  tlie  ninth  circuit, 

17  and  shall  he  a  circuit  judge  tliereof ;  and  any  circuit  judge  of 

18  the  ninth  circuit  as  C(uislituted  the  day  pi'ior  t(»  the  efToctive 

19  date  of  this  Act.  whose  official  station  is  within  the  twelfth 


O 


2  cinMiit  as  constituted  Ity  tliis  Act,  is  assioned  as  a  circuit  judge 

2  of  sucli  part  of  llic  former  ninth  circuit  as  is  constituted  b}' 

3  this  Act  the  twclftli  circuit,  and  shall  he  a  circuit  judge 

4  tliere<if. 

5  Sep.  4.  \\'liei-e  on  the  day  ])rior  to  the  ed'ective  date  of 
Q  this  Act  any  apjical  oi'  other  pi'ocei'ding  has  I)een  liled  witli 

7  the  circnit  ccni'l   of  appeals  fcr  either  the  liflh  or  the  nintli 

8  circuit  as  constituled  before  the  elTective  dale  of  this  Act — 

9  ( 1 )  ^f  ''iiiN  hearing  liefiu'e  said  cimrt  has  heeii  held  in  the 
-j^Q  case,  or  if  the  c.ise  has  been  sul)niitted  for  decision,  then 
II  furlher  proceedings  in  respect  of  the  case  shall  be  had  in  the 
]^2  same  manner  and  with  the  same  effect  as  if  this  Act  liad 
j3  not  l)ecn  enacted. 

14  (2)    If  no  hearing  before  said  court  has  been  held  in 

15  the  case,  and  tlie  ease  has  not  been  submitted  for  decision, 

16  then  the  ai)pcal,  or  other  proceeding,  together  with  the  orig- 

17  inal  papers,  printed  records,  and  record  entries  duly  certi- 

18  fied,  shall,  by  api)ropriate  orders  duly  entered  of  record,  be 

19  transferred  to  the  circuit  court  of  appeals  to  which  it  would 

20  had  gone  had  this  Act  l)een  in  full  force  and  effect  at  the 

21  time  such  appeal  was  taken  or  other  proceeding  commenced, 

22  and  further  proceedings  in  respect  of  the  case  shall  be  had 

23  in  the  same  niamier  and  with  the  same  effect  as  if  the 

24  appeal  or  other  proceeding  had  l)een  filed  in  said  court. 
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1  Sec.  5.  Tlie  rresident  shall  appoint,  by  and  with  the 

2  consent  of  tlie  Senate,  sueli  additional  eireuit  judo-es  for  the 

3  fifth,  ninth,  eleventh,  and  twelfth  circuits  as  tlie  Congress 

4  may  aiithoi'ize  hy  this  Act. 

5  Skc.  (5.  Section  4S  (.f  title  28  of  the  United  States  Code 

6  is  nniended  |(t  I'cad  in  ]»ai1  as  f()l](»\vs: 

7  "§  4S.  Terms  of  court 

8  "Tei'ins  or  sessions  of  courts  of  ajipeals  sh.all  he  held 

9  annually  a(  the  ])laces  listed  lielow.  aiul  at  such  other  places 

10  wiihin  tlic  i-es})ective  circuits  as  may  he  designated  hy  rule 

11  of  court.  Each  court  of  appeals  may  ludd  special  terms  at 

12  any  ])lace  within  its  circuit. 

"Circuits  I'lacos 

******* 

■'Fifth .VtlMiita  and  Jacksoinillo. 

*                  *                  *  *  *  *  * 

'•Ninth San  Francisco,  Portland,  and  Seattle. 

:J  *  *  *  *  *  :1: 

''lOleveiith Xcw  ( )rl('ans  and  Houston. 

:(-***  *  *  * 

"Twtdtth Jais  Angoles." 

13  Sec.  7.  Secti(ni  1254  of  title  28  of  the  United  States 

14  ('(idc  is  amended  hy  adding  a  new  suhscction    (4)    reading 
1'^     as  follows: 

16  "  (4)  ViV  a])])eal.  whei'c  is  drawn  in  question,  the  validity 

17  of  a  State  statute  oi'  of  an  administrative  order  of  statewide 

18  application    on   the   ground   of   its   heing   repugnant    to   the 

19  Constiluliou.  ti'(^aties.  or  laws  of  the  United  States:  Proridcd, 

20  hoirevcr,    That   this   suhscction   shall   apply    only  when   the 
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1  court  ..f  ai)pcals  certifies  that  its  decision  is  in  confiict  with 

2  the  decision  of  another  couit  of  appeals  with  respect  to  the 

3  validity  of  the  same  statute  or  administrative  order  under 

4  ihc  Cunstiluiion,  treaties,  or  laws  of  the  United  States." 
f)  Sicc.  «.  This  Act  shall  take  elTcct  on  July  1,  lltTo. 
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93d  congress 

2d  Session 


S.  2989 


IN  THE  SENATE  OF  THE  UNITED  STATES 

Febhuarv  7, 1974 

Mr.  BuRDifK  (for  Jiimself,  Mr.  Gurxey.  Mr.  IIiuska.  and  Mr.  McClellan) 

(by  request)    introdiiced  tlie  follnwiiiir  bill:   wliidi  was  read  twii'C  and 
referred  to  the  Coiuniitt(>e  on  tlie  .Judiciary 


A  BILL 

To  improve  judicial  inachineiy  Uy  designating  Alabama,  Florida, 
(Jcorgia,  and  Mississippi  as  the  fifth  judicial  circuit;  by  desig- 
nating Iowa,  Minnesota,  Missouri,  Nebraska,  North  Dakota,' 
and  South  Dakota  as  the  eighth  judicial  circuit;  by  desig- 
nating Arkansas,  Louisiana,  Texas,  and  the  Canal  Zone  as 
the  eleventh  judicial  circuit;  l»y  dividing  the  ninth  judicial 
circuit  and  creating  a  twelfth  judicial  circuit,  and  for  other 
puiposes. 

1  Be  it  enacted  hy  the  Senate  and  House  of  Bepresenta- 

2  t'wes  of  the  United  States  of  America  in  Congress  assembled, 

3  That  section  41  of  title  28  of  the  United  States  Code  is 

^    amended  to  read  in  part  as  follows : 
II 
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1  "The  thirteen  judicial  circuits  of  the  United  States  are 

-    constituted  as  follows : 

"Circuits  Composition 

******* 

"Fifth Alabama,  Florida,  Georgia,  Missis- 
sippi. 
******* 

"Eighth Iowa,  ^Minnesota,  Missouri,  Nebraska, 

North  Dakota,  South  Dakota. 
******* 

"Ninth Alaska,  Eastern  ffnd  Northern  Judi- 
cial Districts  of  California,  Hawaii, 
Idaho.  Montana,  Oregon,  "Wasliing- 
ton,  Guam. 

it^  ^  ^  ^  4f  ^  ^ 

"Eloventli Arkansas,   Louisiana,   Texas,    Canal 

Zone. 

"Twelith Arizona.  Central  and  Soutliern  Ju- 
dical    Districts       of     California, 

Nevada.'' 

;}  Sec.  2.  Any  circuit  judge  of  the  fifth  circuit  as  con- 

4  stitutcd  the  day  prior  to  the  effective  date  of  this  Act,  whose 

5  official  station  is  within  the  fifth  circuit  as  constituted  by 
G  this  Act,  is  assigned  as  a  circuit  judge  to  such  part  of  the 

7  former  fifth  circuit  as  is  constituted  h}^  this  Act  the  fifth 

8  circuit,  and  shall  be  a  circuit  judge  thereof;  and  any  circuit 
)    judge  of  the  fifth  circuit  as  constituted  the  day  prior  to  the 

10  effective  date  of  this  Act,  whose  official  station  is  within  the 

11  eleventh  circuit  as  constituted  by  this  Act,  is  assigned  as  a 

12  circuit  judge  of  such  part  of  the  former  fifth  circuit  as  is 

13  constituted  by  this  Act  the  eleventh  circuit,  and  shall  be  a 
34  circuit  judge  thereof. 
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1  Sec.  3.  Any  circuit  judge  of  the  ninth  circuit  as  con- 

2  stitutcd  the  day  prior  to  the  effective  date  of  this  Act,  whose 

3  official  station  is  within  the  ninth  circuit  as  constituted  by  this 

4  Act,  is  assigned  as  a  circuit  judge  to  such  part  of  the  former 

5  ninth  circuit  as  is  constituted  by  this  Act  the  ninth  circuit, 

6  and  shall  be  a  circuit  judge  thereof;  and  any  circuit  judge 

7  of  the  ninth  circuit  as  constituted  the  day  prior  to  the  effective 

8  date  of  this  Act,  whose  official  station  is  whhin  the  twelfth 

9  circuit  as  constituted  by  this  Act,  is  assigned  as  a  circuit  judge 

10  of  such  part  of  the  former  ninth  circuit  as  is  constituted  by 

11  this  Act  the   twelth   circuit,   and   shall  be   a   circuit  judge 

12  thereof. 

13  Sec.  4.  Where  on  the  day  prior  to  the  effective  date  of 

14  this  Act  any  appeal  or  other  proceeding  has  been  filed  with 

15  (he  circuit  court  of  appeals  for  either  the  fifth  or  the  ninth 
IG  circuit  as  constituted  before  tlie  effective  date  of  this  Act — 

17  (1)   If  'i"y  hearing  before  said  court  has  been  held  in 

18  the  case,  or  if  the  case  has  been  submitted  for  decision,  then 

19  further  proceedings  in  respect  of  the  case  shall  be  had  in 

20  the  same  manner  and  with  the  same  effect  as  if  this  Act  had 

21  not  been  enacted. 
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1  (2)  If  no  hearing  before  said  court  has  been  held  in  the 

2  case,  and  the  case  has  not  been  su])niitted  for  decision,  then 

3  the  appeal,  or  other  proceeding,  together  with  the  original 

4  papers,  printed  records,  and  record   entries   duly  certified, 

5  shall,  by  appropriate  orders  duly  entered  of  record,  be  trans- 
G  ferred  to  the  circuit  court  of  appeals  to  which  it  would  have 

7  gone  had  this  Act  been  in  full  force  and  effect  at  the  time 

8  such  appeal  was  taken  or  other  proceeding  commenced,  and 

9  further  proceedings  in  respect  of  the  case  shaU  be  had  in  the 

10  same  manner  and  with   the   same  effect  as  if  the   appeal 

11  or  other  proceeding  had  been  filed  in  said  court. 

12  Sec.  5.  The  President  shall  appoint,  by  and  with  the 

13  consent  of  the  Senate,  such  additional  circuit  judges  for  the 

14  fifth,  ninth,  eleventh,  and  twelfth  circuits  as  the  Congress 

15  may  authorize  by  this  Act. 

16  Sec.  6.  Section  48  of  title  28  of  the  United  States  Code 

17  Is  amended  to  read  in  part  as  follows : 

18  "§  48.  Terms  of  court 

19  "Terms  or  sessions  of  courts  of  appeals  shall  be  held 

20  annually  at  the  places  listed  below,  and  at  such  other  places 

21  within  the  respective  circuits  as  may  be  designated  by  rule 

22  of  court.  Each  court  of  appeals  may  hold  special  terms  at  any 

23  place  within  its  circuit. 
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"Circuits  Places 

******* 

"Fifth Atlanta  and  Jacksonville. 

******* 

"Ninth San  Francisco,  Portland,  and  Seattle. 

******* 

"Eleventh New  Orleans  and  Houston. 

******* 

"Twelfth Los  Angeles." 

1  Sec.  7.  Section  1254  of  title  28  of  the  United  States 

2  Code  is  amended  by  adding  a  new  subsection    (4)    reading 

3  as  follows : 

4  "  (4)  By  appeal,  where  is  drawn  in  question,  the  valid- 

5  ity  of  a  State  statute  or  of  an  administrative  order  of  a 

6  statewide  application  on  the  ground  of  its  being  repugnant 

7  to  the  Constitution,  treaties  or  laws  of  the  United  States: 

8  Provided,   however,   That  this  subsection'  shall  apply  only 

9  when  the  court  of  appeals  certifies  that  its  decision  is  in  con- 

10  tlict  with  the  decision  of  another  court  of  appeals  with  respect 

11  to  the  validity  of  the  same  staitute  or  administrative  order 

12  under   the    Constitution,    treaties,    or   laws    of    the    United 

13  States.". 

14  Sec.  8.  This  Act  shall  take  effect  on  July  1,  1975. 
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93d  congress 
2d  Session 


S.  2990 


IN  THE  SENATE  OF  THE  UNITED  STATES 

February  7, 1974 

Mr.  BuRDiCK  (for  himself,  Mr.  Gurnet,  Mr.  Hruska,  and  Mr.  McClellan) 
(by  request)  introduced  tlie  following  bill;  whicli  was  read  twice  and 
referred  to  the  Committee  on  the  Judiciary 


A  BILL 

To  improve  judicial  machinery  by  designating  Alabama,  Florida, 
Georgia,  and  Mississippi  and  the  fifth  judicial  circuit;  by 
designating  Louisiana,  Texas,  and  the  Canal  Zone  as  the 
eleventh  judicial  circuit;  by  dividing  the  ninth  judicial  cir- 
cuit and  creating  a  twelfth  judicial  circuit,  and  for  other 
purposes. 

1  Be  it  enacted  by  the  Senate  and  House  of  Bepresenta- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  That  section  41  of  title  28  of  the  United  States  Code  is 

4  amended  to  read  in  part  as  follows: 

5  "The  thirteen  judicial  circuits  of  the  United  States  are 

6  constituted  as  foUows: 

II 
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"Circuits  Composition 

******* 

"Fifth Alabama,  Florida,,  Georgia,  Missis- 
sippi. 
******* 

"Ninth Alaska,  Eastern  and  Northern  Judi- 
cial Districts  of  California,  Hawaii, 
Idaho,  Montana,  Oregon,  "Washing- 
ton, Guam. 

******* 

"Eleventh Louisiana,  Texas,  Canal  Zone. 

******* 

"Twelftii Arizona,  Central  and  Southern  Ju- 
dicial Districts  of  California, 
Nevada." 

1  Sec.  2.  Any  circuit  judge  of  the  fifth  circuit  as  consti- 

2  tuted  the  day  prior  to  the  effective  date  of  this  Act,  whose 

3  official  station  is  within  the  fifth  circuit  as  constituted  by  this 

4  Act,  is  assigned  as  a  circuit  judge  to  such  part  of  the  former 

5  fifth  circuit  as  is  constituted  by  this  Act  the  fifth  circuit,  and 

6  shall  be  a  circuit  judge  thereof;  and  any  circuit  judge  of  the 

7  fifth  circuit  as  constituted  the  day  prior  to  the  effective  date 

8  of  this  Act,  whose  official  station  is  within   the   eleventh 

9  circuit  as  constituted  by  this  Act,  is  assigned  as  a  circuit 

10  judge  of  such  part  of  the  former  fifth  circuit  as  is  constituted 

11  by  this  Act  the  eleventh  circuit,  and  shall  be  a  circuit  judge 

12  thereof. 

13  Sec.  3.  Any  circuit  judge  of  the  ninth  circuit  as  consti- 

14  tuted  the  day  prior  to  the  effective  date  of  this  Act,  whose 

15  official  station  is  within  the  ninth  circuit  as  constituted  by 

16  this  Act,  is  assigned  as  a  circuit  judge  to  such  part  of  the 
1^7  former  ninth  circuit  as  is  constituted  by  this  Act  the  ninth 
18  circuit,  and  shall  be  a  circuit  judge  thereof;  and  any  circuit 
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1  judge  of  the  ninth  circuit  as  constituted  the  day  prior  to  the 

2  effective  date  of  this  Act,  whose  official  station  is  within  the 

3  tweh'th  circuit  as  constituted  l)y  this  Act,  is  assigned  as  a 

4  circuit  judge  of  such  part  of  the  former  ninth  circuit  as  is 

5  constituted  hy  this  Act  the  twelfth  circuit,  and  shah  be  a 

6  circuit  judge  thereof. 

7  Sec.  4.  Where  on  the  day  prior  to  the  effective  date  of 

8  this  Act  any  appeal  or  other  proceeding  has  been  filed  with 

9  the  circuit  court  of  appeals  for  either  the  fifth  or  the  ninth 

10  circuit  as  constituted  before  the  effective  date  of  this  Act — 

11  (1)    If  any  hearing  before  said  court  has  been  held  in 

12  the  case,  or  if  the  case  has  been  submitted  for  decision,  then 

13  further  proceedings  in  respect  of  the  case  shall  be  had  in  the 

14  same  maimer  and  with  the  same  effect  as  if  this  Act  had  not 

15  been  enacted. 

16  (2)    If  no  hearing  before  said  court  has  been  held  in 

17  the  case,  and  the  case  has  not  been  submitted  for  decision, 

18  then  the  appeal,   or  other  proceeding,   together  with    the 

19  original  papers,   printed   records,   and   record   entries   duly 

20  certified,  shall,  by  appropriate  orders  duly  entered  of  record, 

21  be  transferred  to  the  circuit  court  of  appeals  to  which  it  would 

22  had  gone  had  this  Act  been  in  full  force  and  effect  at  the 

23  time    such    appeal    was    taken    or    other    proceeding    com- 

24  menced,  and  further  proceedings  in  respect  of  the  case  shall 

25  be  had  in  the  same  manner  and  with  the  same  effect  as  if 
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1  the  appeal  or  other  proceeding  had  l)een  tiled  hi  said  court. 

2  Sec.  5.  The  President  shall  appoint,  by  and  with  the 

3  consent  of  the  Senate,  such  additional  circuit  judges  for  the 

4  filth,  ninth,  eleventh,  and  twelfth  circuits  as  the  Congress 

5  may  authorize  by  this  Act. 

6  Sec.  6.  Section  48  of  title  28  of  the  United  States  Code 

7  is  amended  to  read  in  part  as  follows : 

8  "§48.  Terms  of  court 

9  "Terms  or  sessions  of  courts  of  appeals  shall  be  held  an- 

10  nually  at  the  places  listed  below%  and  at  such  other  places 

11  ^^•itllin  the  respective  circuits  as  may  be  designated  by  rule 

12  of  court.  Each  court  of  appeals  may  hold  special  terms  at 

13  any  place  within  its  circuit. 

"Circuits  Places 

******* 

"Fifth Atlanta  and  Jacksonville. 

******* 

"Ninth San  Francisco,  Portland,  and  Seattle. 

"Eleventli New  Orleans  and  Houston. 

"Twelfth Ivos  Angeles.'- 

14  Sec.  7.  Section  1254  of  title  28  of  the  United  States  Code 

15  is  amended  by  adding  a  new  subsection    (4)    reading  as 

16  follows : 

1'^  "  (4)   By  appeal,  where  is  drawn  in  question,  the  valid- 
ly ity  of  a  State  statute  or  of  an  administrative  order  of  statewide 

19  application  on  the  ground  of  its  being  repugnant  to  the  Con- 

20  stitution,  treaties,  or  laws  of  the  United  States:  Provided, 

21  however,  That  this  subsection  shall  apply  only  when  the 
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1  court  of  appeals  certifies  that  its  decision  is  in  conflict  with  the 

2  decision  of  another  court  of  appeals  with  respect  to  the 

3  validity  of  the  same  statute  or  administrative  order  under  the 

4  Constitution,  treaties,  or  laws  of  the  United  States." 

5  Sec.  8.  This  Act  shall  take  effect  on  July  1,  1975. 
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I.   INTRODUCTION 

For  more  than  a  decade  the  United  States  Courts  of 
Appeals  -  courts  of  last  resort  for  all  but  a  handful  of 
federal  cases  -  have  been  a  source  of  continuing  concern. 
During  this  period  they  have  experienced  an  increase  in  case- 
loads unprecedented  in  magnitude.   In  Fiscal  Year  1960,  a 
total  of  3,899  appeals  were  filed  in  all  eleven  circuits; 
with  69  authorized  judgeships,  the  average  was  57  per  judge- 
ship.  In  1973  the  filings  had  soared  to  15,629;  with  97 
authorized  judgeships ,  the  average  per  judgeship  was  161, 
almost  three  times  the  figure  for  1960.   The  filings  them- 
selves increased  301  per  cent  during  the  same  period,  compared 
with  an  increase  of  only  58  per  cent  in  district  court  cases. 

This  flood-tide  of  appellate  filings  has  given  rise  to 
changes  in  internal  procedures.   Opportunity  for  oral  argu- 
ment has  been  drastically  curtailed  in  a  number  of  circuits. 
At  the  same  time,  the  use  of  judgment  orders  and  per  curiam 
opinions  has  increased  dramatically.   Many  of  these  changes 
may  be  desirable,  worthy  of  emulation  in  their  present  form. 
Some  may  contain  the  germ  of  good  ideas  which  need  refinement 
if  they  are  to  be  retained.   Others  may  be  no  more  than 
responses  of  the  moment,  designed  to  avoid  intolerable  back- 
logs, but  generating  concern  in  their  implementation.   With- 
out passing  judgment  on  any  of  them,  suffice  it  to  say  that 
they  present  questions  which  merit  careful  study. 

An  increase  in  the  volume  of  judicial  business  typically 
spawns  new  judgeships.   The  Fifth  Circuit  has  grown  to  a 
court  of  15  active  judges,  each  of  whom  shoulders  a  heavy 
workload  despite  the  use  of  extraordinary  measures  to  cope 
with  the  flood  of  cases.   Serious  problems  of  administration 
and  of  internal  operation  inevitably  result  with  so  large  a 
court,  particularly  when  the  judges  are  as  widely  dispersed 
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geographically  as  they  are  in  the  Fifth  Circuit.   For 
example,  it  becomes  more  difficult  to  sit  en  banc  despite  the 
importance  of  maintaining  the  law  of  the  circuit.   Judges 
themselves  have  been  among  the  first  to  recognize  that  there 
is  a  limit  to  the  number  of  judgeships  which  a  court  can 
accommodate  and  still  function  effectively  and  efficiently. 
In  1971  the  Judicial  Conference  of  the  United  States  endorsed 
the  conclusion  of  its  Committee  on  Court  Administration  that 
a  court  of  more  than  15  would  be  "unworkable".   At  the  same 
time,  the  Conference  took  note  of  and  quoted  from  a  resolution 
of  the  judges  of  the  Fifth  Circuit  that  to  increase  the  number 
of  judges  on  that  court  "would  diminish  the  quality  of  justice' 
and  the  effectiveness  of  the  court  as  an  institution. 

In  terms  of  geographical  size,  the  Ninth  Circuit  presents 
an  even  more  striking  picture;  it  ranges  from  the  Arctic 
Circle  to  the  Mexican  border,  from  Hawaii  and  Guam  to  Montana 
and  Idaho.   With  thirteen  judgeships,  it  is  the  second  largest 
in  the  country,  both  in  terms  of  size  of  court  and  of  case 
filings,  and  has  serious  dif f icultites  with  backlog  and  delay. 

In  recognition  of  the  problems  faced  by  the  Courts  of 
Appeals,  the  Congress  created  the  Commission  on  Revision  of 
the  Federal  Court  Appellate  System  (P.L.  92-489  (1972)), 
directing  it,  in  the  first  instance,  "to  study  the  present 
division  of  the  United  States  into  the  several  judicial  cir- 
cuits and  to  report  .  .  .  its  recommendations  for  changes 
in  the  geographical  boundaries  of  the  circuits  as  may  be  most 
appropriate  for  the  expeditious  and  effective  disposition  of 
judicial  business."  Taking  note  of  the  urgency  of  the  need 
for  relief.  Congress  provided  that  the  Commission  report  to 
the  President,  the  Congress  and  the  Chief  Justice  within  180 
days  of  the  appointment  of  its  ninth  member. 

The  Commission  has  held  hearings  in  ten  cities;  a  pre- 
liminary report  was  widely  circulated.   The  Commission  has 
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received  ideas  and  opinions  on  the  alignment  of  the  circuits 
from  the  bench  and  bar  in  every  section  of  the  nation.   We 
have  concluded  that  the  creation  of  two  new  circuits  is 
essential  to  afford  immediate  relief  to  the  Fifth  and  Ninth 
Circuits. 

We  have  not  recommended  a  general  realignment  of  all 
the  circuits.   To  be  sure,  the  present  boundaries  are  largely 
the  result  of  historical  accident  and  do  not  satisfy  such 
criteria  as  parity  of  caseloads  and  geographical  compactness. 
But  these  boundaries  have  stood  since  the  nineteenth  century, 
except  for  the  creation  of  the  Tenth  Circuit  in  1929,  and 
whatever  the  actual  extent  of  variation  in  the  law  from  cir- 
cuit to  circuit,  relocation  would  take  from  the  bench  and 
bar  at  least  some  of  the  law  now  familiar  to  them.   Moreover, 
the  Commission  has  heard  eloquent  testimony  evidencing  the 
sense  of  community  shared  by  lawyers  and  judges  within  the 
present  circuits.   Except  for  the  most  compelling  reasons, 
we  are  reluctant  to  disturb  institutions  which  have  acquired 
not  only  the  respect  but  also  the  loyalty  of  their  constituents, 

In  making  its  recommendations  the  Commission  has  relied 
primarily  on  data  from  Fiscal  Year  1973.   We  have  heard  testi- 
mony concerning  what  the  future  may  hold,  and  we  appreciate 
the  need  for  anticipating  it.   Making  projections  of  future 
caseloads,  however,  is  at  best  a  risky  business,  and  as 
specificity  increases,  confidence  decreases.   For  example,  in 
Fiscal  1973  the  number  of  filings  in  the  United  States  district 
courts  decreased  for  the  first  time  in  at  least  a  decade; 
yet  it  would  be  folly  to  predict  from  this  alone  a  continuing 
downturn  which  would  obviate  the  necessity  for  the  changes 
we  recommed  in  the  Fifth  and  the  Ninth  Circuits.   Moreover, 
as  we  look  to  the  future  we  find  many  variables  which  will 
surely  have  some  impact  on  caseloads  but  are  nonetheless  in- 
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capable  of  being  integrated  meaningfully  in  a  statistical 
analysis.   The  Congress  has  before  it  proposed  legislation 
which,  if  enacted,  may  bring  significant  relief  to  both  the 
appellate  and  the  district  courts.   Other  legislation  may  give 
rise  to  new  federal  causes  of  action;  new  judicial  doctrines 
may  expand  or  contract  access  of  litigants  to  the  courts; 
patterns  of  litigation  may  change.   Furthermore,  caseload  is 
but  one  of  a  number  of  factors  relevant  to  the  question  of 
circuit  realignment.   Procedures  which  enhance  the  ability  of 
the  Courts  of  Appeals  to  dispose  justly  and  efficiently  of 
the  business  before  them  may  well  be  of  greater  significance. 
The  past  decade  has  witnessed  dramatic  achievements  on  the 
part  of  the  courts  in  their  effort  to  keep  pace  with  rising 
caseloads;  greater  efficiencies  and  productivity  may  yet  be 
possible. 

We  have  considered  these  factors,  so  difficult  to  predict 
or  to  quantify,  and  find  it  impossible  to  conclude  that  solu- 
tions can  soon  be  found  which  will  obviate  the  need  for  circuit 
realignment.   Accordingly,  we  remain  persuaded  that  the  crea- 
tion of  two  additional  circuits  is  imperative  at  this  time. 

The  Commission  harbors  no  illusions  that  realignment  is 
a  sufficient  remedy,  adequate  even  for  a  generation,  to  deal 
with  the  fundamental  problems  now  confronting  the  Courts  of 
Appeals.  These  problems  are  unlikely  to  be  solved  by  realign- 
ment alone  without  destroying  or  impairing  some  of  the  most 
valuable  qualities  of  the  federal  court  appellate  system.   It 
is  our  opinion,  however,  that  realignment  is  a  necessary  first 
step  in  the  Fifth  and  Ninth  Circuits,  not  only  to  afford  relief 
to  the  pressing  problems  of  the  present,  but  also  to  provide 
a  firm  base  on  which  to  build  more  enduring  reforms. 

Our  view  that  realignment  of  the  Fifth  and  Ninth  Circuits 
is  a  necessary  initial  measure  is  shared  by  the  American  Bar 
Association's  Special  Committee  on  Coordination  of  Judicial 
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Improvements.   The  American  Bar  Association  itself,  acting 
upon  the  report  of  that  committee,  has  expressed  its  recogni- 
tion of  the  "urgent  need"  for  realignment  of  the  Fifth  and 
Ninth  Circuits  and  its  support  for  such  a  change. 

The  Congress  in  creating  the  Commission  has  recognized 
that  however  exigent  a  report  on  realignment,  more  is  required. 
Accordingly,  the  governing  statute  directs  the  Commission,  in 
the  second  phase  of  its  work,  to  study  the  structure  and  in- 
ternal procedures  of  the "Federal  courts  of  appeal  system,"  and 
to  report  its  recommendations  for  such  additional  changes 
"as  may  be  appropriate  for  the  expeditious  and  effective  dis- 
position of  the  caseload  of  the  Federal  courts  of  appeal, 
consistent  with  fundamental  concepts  of  due  process  and  fair- 
ness. " 

In  conformity  with  the  mandate  of  the  statute,  the 
Commission  herewith  reports  its  recommendations  for  change 
in  the  boundaries  of  the  several  judicial  circuits.   We  are 
not  all  of  one  mind  on  all  issues,  but  we  share  the  conviction 
that  the  situation  in  the  Fifth  and  Ninth  Circuits  should  not 
be  allowed  to  continue.   Work  on  the  second  phase  of  our  assign- 
ment has  already  begun.   We  emphasize  once  again,  however, 
that,  whatever  may  emerge  from  that  effort  or  from  changes  by 
the  Congress  or  by  the  courts  themselves  which  can  now  be 
envisioned,  litigants  in  the  Fifth  and  Ninth  Circuits  are 
entitled  to  that  immediate  and  significant  relief  which  our 
proposals  would  provide. 

Creation  of  the  new  courts  must  be  accompanied  by 
authorization  of  judgeships  sufficient  to  deal  effectively 
with  the  volume  of  judicial  business  which  litigants  will 
bring  before  them.   Accordingly,  we  recommend  that  the  Congress, 
concurrently  with  realignment,  create  new  judgeships  adequate 
to  man  each  of  the  courts  affected  by  such  legislation. 
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II.   THE  FIFTH  CIRCUIT 

The  case  for  realignment  of  the  geographical  boundaries 
of  the  Fifth  Circuit  is  clear  and  compelling.   With  2,964 
appeals  filed  in  Fiscal  Year  1973,  this  Circuit  has  by 
far  the  largest  volume  of  judicial  business  of  any  of  the 
Courts  of  Appeals  —  almost  one-fifth  of  the  total  fil- 
ings in  the  11  circuits.   Although  it  is  the  largest 
federal  appellate  court  in  the  country,  with  15  active 
judges,  it  also  has  one  of  the  highest  caseloads  per  judge  — 
198  filings  in  FY  1973,  23  per  cent  more  than  the  national 
average.   Geographically,  too,  the  circuit  is  huge,  ex- 
tending from  the  Florida  Keys  to  the  New  Mexico  border. 

Heavy  caseloads  in  the  Fifth  Circuit  are  not  a  new 
problem.   Proposals  for  dividing  the  circuit  have  been 
under  serious  consideration  for  some  years,  but  instead 
additional  judges  were  added.   The  caseload,  however,  has 
continued  to  grow  and  the  active  judges  of  the  circuit, 
acting  unanimously,  have  repeatedly  rejected  additional 
judgeships  as  a  solution:   to  increase  the  number  beyond 
15  would,  in  their  words,  "diminish  the  quality  of  justice" 
and  the  effectiveness  of  the  court  as  an  institution. 

To  the  credit  of  its  judges  and  its  leadership,  the 
Court  of  Appeals  for  the  Fifth  Circuit  has  remained  current 
in  its  work.   It  has  been  innovative  and  imaginative, 
avoiding  what  might  have  been  a  failure  in  judicial 
administration  of  disastrous  proportions.   The  price  has 
been  high,  however,  both  in  the  burdens  imposed  on  the 
judges  and  in  terms  of  the  judicial  process  itself.   This 
is  the  considered  view  of  a  majority  of  the  active  judges 
of  the  Court  of  Appeals  for  the  Fifth  Circuit  who,  joining 
in  a  statement  which  calls  for  prompt  realignment,  assert 
that  "the  public  interest  demands  immediate  relief" 
(emphasis  in  the  original).   Even  15,  they  emphasize,  is 
too  large  a  number  of  judges  for  maximum  efficiency, 
particularly  with  respect  to  avoiding  and  resolving  intra- 
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circuit  conflicts.   Pointing  both  to  geographical  area  and  to 
the  number  of  judges,  they  conclude:   "Jumboism  has  no 
place  in  the  Federal  Court  Appellate  System." 

As  a  result  of  the  pressure  of  a  flood-tide  of 
litigation,  the  court  has  instituted  a  procedure  under 
which  oral  argument  is  denied  in  almost  60  per  cent  of 
all  cases  decided  by  it.   The  Commission  has  heard  a  great 
deal  of  testimony  concerning  this  practice,  but  even 
among  the  strongest  proponents  of  the  Fifth  Circuit's 
procedures  there  is  the  feeling  that  oral  argument  may 
have  been  eliminated  in  too  many  cases.   Certainly  this 
is  the  strongly  held  view  of  many  attorneys  who  appeared 
before  the  Commission.   The  court  has  also  decided  an 
increasing  proportion  of  cases  without  written  opinions. 

It  is  easier  to  perceive  the  problem  than  to  propose 
a  solution.   At  hearings  in  four  cities  in  the  Fifth 
Circuit,  and  in  extensive  correspondence  with  members 
of  the  bench  and  bar,  we  have  heard  opinions  on  a  wide 
spectrum  of  possible  realignments.   The  Commission  con- 
sidered numerous  proposals  before  arriving  at  the  con- 
clusions presented  in  this  report. 

In  considering  the  merits  of  the  various  proposals, 
we  have  given  weight  to  several  important  criteria.   First, 
where  practicable,  circuits  should  be  composed  of  at 
least  three  states;  in  any  event,  no  one-state  circuits 
should  be  created.   Second,  no  circuit  should  be  created 
which  would  immediately  require  more  than  nine  active  judges. 
Third,  the  Courts  of  Appeals  are  national  courts;  to  the 
extent  practicable,  the  circuits  should  contain  states  with 
a  diversity  of  population,  legal  business  and  socio- 
economic interests.   Fourth  is  the  principle  of  marginal 
interference:  excessive  interference  with  present  patterns 
is  undesirable;  as  a  corollary,  the  greater  the  dis- 
location involved  in  any  plan  of  realignment,  the  larger 
should  be  the  countervailing  benefit  in  terms  of  other 
criteria  that  justify  the  change.   Fifth,  no  circuit  should 
contain  noncontiguous  states. 
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On  the  basis  of  these  criteria,  we  have  rejected  a 
number  of  proposals.   For  instance,  to  divide  the  Fifth 
into  three  circuits  without  affecting  any  adjacent  states 
would  require  the  creation  of  three  two-state  circuits, 
one  of  which  would  be  too  small  to  constitute  a  viable 
national  circuit;  moreover,  as  stated  above,  we  think 
it  undesirable  to  proliferate  two-state  circuits. 

Once  we  begin  to  consider  realignment  plans  affect- 
ing adjacent  circuits,  the  principle  of  marginal  inter- 
ference comes  into  play.   For  instance,  Georgia  could 
be  moved  into  the  Fourth  Circuit  only  if  one  of  the 
Fourth  Circuit  states  were  moved  into  yet  another  circuit. 
Similarly,  if  Florida,  Alabama  and  Mississippi  were 
placed  in  one  circuit,  and  Georgia,  Tennessee  (now  in 
the  Sixth  Circuit),  and  South  Carolina  (now  in  the  Fourth 
Circuit)  in  another,  both  would  have  manageable  caseloads, 
but  at  the  cost  of  interfering  significantly  with  two 
adjacent  circuits. 

Similar  considerations  suggested  the  rejection  of 
various  proposed  realignments  for  the  western  section  of 
the  Fifth  Circuit.   A  circuit  composed  of  Texas,  Louisiana, 
Oklahoma  and  New  Mexico,  for  example,  would  have  a  much 
higher  workload  than  is  desirable.   In  addition,  it  would 
leave  the  Tenth  Circuit  with  only  527  filings,  smaller 
than  any  existing  circuit  except  the  First. 

In  its  Preliminary  Repoi't  of  November  1973  the  Com- 
mission presented  three  possible  plans  for  realignment  of 
the  Fifth  Circuit.   After  careful  consideration  of  the 
responses  of  the  bench  and  bar,  and  further  study  of  possible 
alternatives,  a  majority  of  the  Commission  now  recommends 
that  the  present  Fifth  Circuit  be  divided  into  two  new  cir- 
cuits: a  new  Fifth  Circuit  consisting  of  Florida,  Georgia 
and  Alabama;  and  an  Eleventh  Circuit  consisting  of  Mississippi, 
Louisiana,  Texas  and  the  Canal  Zone.   Such  a  realignment 
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satisfies  all  five  of  the  criteria  deemed  important  by  the 
Commission.   In  particular,  no  one-  or  two-state  circuits 
would  be  created;  no  other  circuit  would  be  affected. 


Commission  Recommendation 


Filings,  , 
FY  '73  -' 


Fifth  Circuit 
Florida 
Georgia 
Alabama 


800 
451 
249 


1,500 


Filings 

FY  '73 

eventh  Circui 

t 

Texas 

838 

Louisiana 

477 

Mississippi 

143 

Canal  Zone 

6 

1,464 


With  nine  judgeships  for  each  of  the  new  courts,  the 
filings  per  judgeship  in  the  new  Fifth  Circuit  would  be 
167;  in  the  Eleventh  Circuit,  163.   These  figures  may  be 
compared  with  the  national  average  in  FY  1973  of  161.   The 
circuits,  it  should  be  noted,  are  well  balanced  in  terms  of 
case  filings. 


—   The  Administrative  Office  of  the  United  States  Courts 
reports  appeals  from  administrative  agencies  for  each 
circuit,  but  not  by  state  of  origin.   (The  same  is  true 
with  respect  to  original  proceedings.   These  are  relatively 
few  in  number  cuid  are  here  treated  together  with  and  con- 
sidered as  administrative  appeals.)   The  figures  in  the 
text  include,  in  addition  to  appeals  from  United  States 
District  Courts,  an  allocation  to  each  state  of  administrative 
appeals  in  the  same  proportion  to  total  administrative 
appeals  in  the  circuit  as  the  number  of  appeals  from  the 
District  Courts  within  the  state  bears  to  the  total  number 
of  District  Court  appeals  within  the  circuit.   In  F'iscal 
Year  1973,  the  total  number  of  administrative  appeals  cuid 
original  proceedings  in  the  Fifth  Circuit  was  218,  which  con- 
stituted 7  per  cent  of  the  circuit's  total  filings. 
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If  for  any  reason  the  Congress  should  deem  this  proposal 
unacceptable,  the  Commission  recommends  enactment  of  one  of 
the  other  two  proposals  presented  in  its  Preliminary  Report 
and  set  forth  below.   Either  plan  would  represent  a  sig- 
nificant improvement  over  the  current  situation.   The  Com- 
mission expresses  no  preference  between  them. 

Alternative  No.  1 


Filings  2/ 

Eastern  Circuit 

FY  '73 

Florida 

800 

Georgia 

451 

Alabama 

249 

Mississippi 

143 

Western  Circuit 

Texas 
Louisiana 
Arkansas 
Canal  Zone 


FY  '73 

838 

477 

93 

6 


1,643 


1,414 


This  alternative  affects  only  one  circuit  other  than  the 
Fifth:  Arkansas  is  moved  out  of  the  present  Eighth  Circuit, 
which  has  one  of  the  lowest  caseloads   in  the  country.   The 
addition  of  Arkansas  to  Texas,  Louisiana  and  the  Canal  Zone 
avoids  the  creation  of  a  two-state  circuit. 

This  plan,  however,  does  create  a  relatively  large  eastern 
circuit  —  1,643  filings  in  FY  1973.   With  nine  judges  the  cir- 
cuit would  have  183  filings  per  judgeship,  well  above  the  national 
average  of  161.   It  would  nonetheless  effect  an  eight  per  cent 
reduction  from  the  present  Fifth  Circuit  figure.   Further,  a 
court  of  nine  judges  rather  than  15  could  be  expected  to  achieve 
a  greater  measure  of  efficiency  in  holding  en  banc  hearings  and 
circulating  panel  opinions  among  all  of  the  judges  so  as  to 
minimize  the  possibility  of  conflicts  within  the  circuit. 

Alternative  No.  2 


Filings 

2/ 

Filings 

Eastern  Circuit 

FY    '73 

Western  Circuit 

FY  '73 

Florida 

800 

Texas 

838 

Georgia 

451 

Louisiana 

477 

Alabama 

249 

Canal  Zone 

6 

Mississippi 

143 
1,643 

1,321 

2/  See  Footnote  1,  page  9. 
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This  alternative  creates  the  same  eastern  circuit  as 
Alternative  No.  1,  with  the  same  disadvantages.   It  does 
create  a  two-state  circuit  in  the  west.   It  does  not, 
however,  alter  any  circuit  other  than  the  Fifth,  and  thus 
respects  the  principle  of  marginal  interference. 
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III.   THE  NINTH  CIRCUIT 

The  Ninth  Circuit  today  handles  more  cases  annually 
than  any  circuit  other  than  the  beleaguered  Fifth.   Since 
1968  the  number  of  appeals  filed  each  year  has  consistently 
exceeded  the  number  of  terminations,  resulting  in  a  back- 
log of  170  cases  per  judgeship  at  the  end  of  Fiscal  Year  1973  — 
enough  to  keep  the  court  busy  for  a  full  year  even  if  no 
new  cases  were  filed.   Delays  in  the  disposition  of  civil 
cases,  often  of  two  years  or  more,  have  seriously  concerned 
both  judges  and  members  of  the  bar.   The  size  of  the  court 
(13  authorized  judgeships  since  1968)  and  the  extensive 
reliance  it  has  been  required  to  place  on  the  assistance 
of  district  and  visiting  judges  have  threatened  its  in- 
stitutional unity.   Attorneys  and  judges  have  been  troubled 
by  apparently  inconsistent  decisions  by  different  panels 
of  the  large  court;  they  are  concerned  that  conflicts  within 
the  circuit  may  remain  unresolved.   Whatever  the  reason, 
for  two  successive  fiscal  years,  1971  and  1972,  there  were 
no  en  banc  adjudications.   More  recently,  the  court  has 
accepted  a  number  of  cases  for  en  banc  determinations 
and  appears  to  be  doing  so  with  increasing  frequency.   It 
remains  to  be  seen  whether  this  will  serve  further  to 
exacerbate  the  problems  of  delay. 

At  the  Commission's  hearings,  held  in  four  cities  of 
the  Ninth  Circuit,  the  vast  majority  of  the  witnesses  recognized 
that  some  change  in  the  structure  of  the  circuit  is  necessary. 
It  was  also  generally  recognized  that  the  problems  faced  by 
the  court  could  not  be  adequately  resolved  by  simply  in- 
creasing the  number  of  judges.   Adding  judges  without  more 
is  no  solution.   The  Fifth  Circuit  judges,  having  lived  with 
a  court  of  15,  have  repeatedly  gone  on  record  as  opposing 
any  increase  beyond  that  number.   Indeed,  a  majority  of  the 
active  judges  of  the  Fifth  find  15  too  many.   Some  of  the 
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Ninth  Circuit  judges,  too,  have  pointed  to  the  difficulties 
encountered  by  their  own  court  of  13  in  maintaining  institutional 
unity.   Indeed,  in  more  ways  than  one  the  Ninth  Circuit  is  close 
on  the  heels  of  the  Fifth,  where  a  majority  of  judges,  despite 
their  remarkable  efforts  to  cope  with  a  burgeoning  caseload 
and  a  vast  geographical  area,  have  requested  immediate  relief. 
It  should  not  be  necessary  for  the  Ninth  Circuit  to  re-live 
the  history  of  the  Fifth  Circuit  before  its  problems  of  case- 
load and  geographical  size  are  ameliorated. 

Accordingly,  the  Commission  recommends  that  the  present 
Ninth  Circuit  be  divided  into  two  circuits:   a  Twelfth  Circuit 
to  consist  of  the  Southern  and  Central  Districts  of  California 
and  the  states  of  Arizona  and  Nevada;  and  a  new  Ninth  Circuit 
to  consist  of  Alaska,  Washington,  Oregon,  Idaho,  Montcina, 
Hawaii,  Guam  and  the  Eastern  and  Northern  Districts  of  California. 
Such  a  realignment  will  by  no  means  solve  all  of  the  Ninth  Circuit's 
problems  for  all  time,  but  it  will  make  them  more  manageable  in 
the  short  run  and  establish  a  sound  geographical  base  on  which 
to  build  more  fundamental  reforms. 

The  Ninth  Circuit's  filings  in  Fiscal  Year  1973  would 
have  been  allocated  as  follows  if  the  division  now  recommended 
had  been  in  effect: 


Twelfth  Circuit 

California  -  Southern 
California  -  Central 
Arizona 
Nevada 


New  Ninth  Circuit 


998 

234 
70 


TOTAL 


1 ,  302- 


3/ 


California  - 

-  Northern 

545 

California  - 

-  Eastern 

Alaska 

26 

Washington 

183 

Oregon 

121 

Idaho 

30 

Montana 

36 

Hawaii 

38 

Guam 

35 

1,014 


Z/   Adjusted  to  reflect  appeals  from  administrative  agencies 
and  original  proceedings.   In  the  Ninth  Circuit,  these 
constituted  16  per  cent  of  the  total  filings  in  FY  1973. 
See  Footnote  1,  page  9. 


-13- 


37 


With  nine  judgeships  in  the  proposed  Twelfth  Circuit  the 
court  would  have  had  145  filings  per  judgeship,  virtually 
equal  to  the  filings  per  judgeship  (144)  in  all  of  the  circuits 
in  FY  1973  excluding  the  three  busiest.   That  figure  also 
represents  a  decrease  of  19  per  cent  from  the  Ninth  Circuit's 
current  rate  of  178  filings  per  judgeship.   The  states  of  the 
new  Ninth  Circuit,  of  course,  had  a  lower  caseload  and,  depend- 
ing on  the  number  of  judgeships  provided,  would  have  had  at 
least  as  much  relief. 

The  Commission  has  received  a  number  of  other  plans  for 
realignment  of  the  Ninth  Circuit.   Most  strongly  pressed  is 
the  suggestion  that  California,  Nevada,  Hawaii  euid  Guam 
constitute  one  circuit,  that  Arizona  be  shifted  to  the  Tenth 
Circuit,  and  that  a  separate  circuit  be  created  to  consist 
of  Alaska,  Washington,  Oregon,  Idaho  and  Montana,  the  five 
northwestern  states.   After  careful  consideration  we  have 
concluded  that,  for  reasons  developed  below,  this  plan,  too, 
is  so  clearly  inferior  to  the  recommended  realignment  that 
we  have  no  choice  but  to  reject  it.   Nevertheless,  and  with- 
out minimizing  the  difference  in  relative  merits  of  the  plans, 
the  Commission  is  of  the  view  that  adoption  of  this  proposal  — 
joining  California,  Nevada,  Hawaii  and  Guam,  shifting  Arizona 
to  the  Tenth,  and  creating  a  northwestern  circuit  of  the 
remaining  states  —  is  preferable  to  leaving  the  Ninth  Circuit 
as  it  is  now. 

We  find  the  plan  just  described  to  be  inferior  in  several 
respects.   First,  it  appears  highly  undesirable  at  this  juncture 
to  create  a  new  circuit  which  in  Fiscal  1973  would  have  had 
close  to  1,700  filings,  particularly  when  much  of  the  area  it 
would  encompass  is  expected  to  experience  substantial  growth. 
The  crucial  fact  is  that  California  today  already  provides 
two-thirds  of  the  judicial  business  of  the  Ninth  Circuit.   To 
keep  it  intact,  and  to  join  it  in  a  circuit  with  other  states. 
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would  make  it  impossible  to  provide  adequate  relief  for  the 
problems  of  the  circuit.   Second,  to  shift  Arizona  into  the 
Tenth  Circuit  would  violate  the  principle  of  marginal  inter- 
ference.  It  would  involve  moving  a  state  into  a  different, 
existing  circuit  in  the  face  of  vigorous,  reasoned  objections 
concerning  the  impact  of  such  a  move.   Relocation  would  take 
from  the  bench  and  bar  at  least  some  of  the  law  now  familiar 
to  them.   We  have  also  heard  extensive  testimony  about  the 
close  economic,  social  and  legal  ties  between  Southern 
California  and  Arizona  and  the  more  limited  nature  of  such 
ties  between  Arizona  and  the  Tenth  Circuit  with  its  seat  at 
Denver.   Moreover,  opposition  to  such  a  plan  has  come  from 
California  as  well  as  Arizona.   Finally,  as  we  develop  more 
fully  below,  a  separate  circuit  for  the  five  northwestern 
states  does  not  appear  justified  or  desirable  at  this  time. 
Although  the  underlying  problems  of  caseload  and  size 
facing  the  Fifth  and  Ninth  Circuits  are  similar,  realignment 
of  the  Ninth  poses  difficulties  not  encountered  or  raised 
in  deliberations  concerning  the  Fifth.   Some  of  these  con- 
siderations are  discussed  immediately  hereafter. 

1.   A  single  state  —  in  this  instance  California  — 
should  not  constitute  a  single  federal  circuit. 

A  one-state  circuit  would  lack  the  diversity  of  back- 
ground and  attitude  brought  to  a  court  by  judges  who  have 
lived  and  practiced  in  different  states.   Tlie  Commission 
believes  that  such  diversity  is  a  highly  desirable,  and  per- 
haps essential,  condition  in  the  constitution  of  the  federal 
courts  of  appeals.   Moreover,  only  two  senators,  both  from 
a  single  state,  would  be  consulted  in  the  appointment  process; 
a  single  senator  of  long  tenure  might  be  in  a  position  to 
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mold  the  court  for  an  entire  generation.   Finally,  a  circuit 
consisting  of  California  alone  would  immediately  require  nine 
judges  even  to  maintain  the  high  caseload  per  judge  that  now 
obtains  in  the  Ninth  Circuit.   In  addition,  it  would  do  little 
to  solve  the  existing  problems  of  the  Ninth  Circuit  because 
California  now  provides  two-thirds  of  the  caseload  of  the 
circuit  as  presently  constituted. 

2.   Dividing  the  judicial  districts  of  California 
between  two  circuits  raises  no  insoluble  or 
unmanageable  problems. 

The  realignment  plan  we  have  recommended  would  divide 
the  judicial  districts  of  California  between  the  new  Ninth 
Circuit  and  the  proposed  Twelfth  Circuit.   The  division  of 
a  state  between  two  circuits  would  be  an  innovation  in  the 
history  of  the  federal  judicial  system.   The  problems  that 
may  be  einticipated  fall  into  two  broad  classes:   those  in- 
volving actual  or  potential  conflicting  orders  to  a  litigant, 
and  those  involving  the  promulgation  of  inconsistent  rules 
of  law  in  suits  involving  different  litigants.   Special  con- 
cern has  been  voiced  over  the  possibility  of  conflicting 
decisions  as  to  the  validity  of  state  statutes  or  practices 
under  federal  law.   However,  after  full  consideration,  we 
are  convinced  that  any  problems  that  might  arise  are  of  lesser 
magnitude  and  significance  than  those  created  by  a  single- 
state  circuit,  or  any  of  the  other  proposals  that  have  been 
suggested  to  us.   In  any  event,  they  can  be  resolved  by 
existing  mechanisms  cuid  others  that  could  readily  be  developed. 

Conflicting  judgments.    Among  the  wide  variety  of 
mechanisms  developed  in  the  law  to  avoid  rejjetitive  litigation 
and  conflicting  judgments,  at  least  half  a  dozen  are  explicitly 
designed  or  frequently  used  to  deal  with  litigation  arising 
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out  of  controversies  crossing  circuit  boundaries.   These 
include  transfers  between  circuits,  transfers  of  venue  under 
28  U.S.C.  sec.  1404(a),  consolidations  by  the  Judicial  Panel 
on  Multidistrict  Litigation,  stays,  injunctions,  and  statutory 
interpleader.   Either  in  their  present  form  or  with  modifications, 
these  mechanisms  would  avoid  many  of  the  potential  conflicts 
in  the  state  divided  between  two  circuits. 

Conflicting  legal  rules  —  issues  of  state  law.   The 
Commission  has  heard  testimony  to  the  effect  that  a  division 
of  California  such  as  the  one  proposed  will  mean  that  two 
federal  appellate  courts  rather  than  one  would  be  interpreting 
California  law.   Of  course,  this  may  be  true  today.   As  the  law 
governing  choice  of  law  has  developed,  every  federal  court 
may  at  some  point  be  called  upon  to  interpret  California  law. 
With  litigation  over  mass  torts  such  as  airplane  accidents 
and  multi-state  business  transactions  so  common,  we  are  neither 
surprised  nor  disturbed  by  a  district  court  within  one  circuit 
applying  the  law  of  a  state  from  another  circuit.   Moreover, 
even  within  California  there  are  today  four  federal  district 
courts  which  regularly  interpret  California  law.   Experience 
in  the  federal  system  shows  that  district  courts  within  the 
same  state  may  differ  in  their  interpretation  of  state  law. 
These  differences  may  or  may  not  be  resolved  by  a  Court  of 
Appeals;  if  they  aire,  the  resolution  may  take  years.   Of 
central  significance,  on  issues  of  state  law  both  of  the 
proposed  circuits  would  be  obliged  to  follow  the  well-developed 
jurisprudence  of  the  California  legislature  cind  courts.   This 
would  be  equally  true  in  diversity  cases  and  in  cases  involving 
federal  claims  which  turn  on  points  of  state  law. 

Where  unusual  circumstances  militate  against  federal 
decision  of  state-law  issues,  devices  such  as  abstention  and 
certification  are  available  to  delay  or  avoid  federal  adjudication 
(and  thus  the  possibility  of  conflict)  until  resolution  by  the 
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California  courts.  Whether  to  provide  for  certification  of 
doubtful  state  law  issues,  as  some  states  have  done,  is  of 
course  for  the  California  legislature  to  decide.   Such  legis- 
lation might  be  anticipated  if  it  were  thought  that  the  federal 
courts  were  having  undue  difficulty  in  interpreting  state  law. 

Forum  shopping  on  issues  of  federal  law.   Witnesses 
at  the  Commission's  hearings  have  expressed  the  fear  that  to 
divide  California  between  two  judicial  circuits  would  foster 
forum-shopping  by  litigants  whose  cases  turned  on  federal-law 
issues.   We  note,  however,  that  opportunities  for  forum-shopping 
exist  today  in  the  federal  courts,  and  that  the  decision  to 
choose  one  court  rather  than  another  will  depend  on  a  variety 
of  considerations.   It  is  far  from  clear  that  forum  shopping 
would  increase  if  California  were  divided  between  circuits. 
It  may  be  that  litigants  challenging  laws  of  statewide  applica- 
tion would  have  a  greater  incentive  to  forum-shop,  but  if  this 
were  felt  to  be  a  problem.  Congress,  using  devices  such  as  venue 
restrictions  and  transfer  provisions,  could  restrict  forum 
shopping  (and  avoid  conflicts  as  well).   Much  the  same  may 
be  said  of  litigation  by  state  prisoners.   In  both  contexts  — 
as  in  many  others  in  our  federal  system  —  a  certain  amount 
of  forum  shopping  may  be  tolerable,  especially  if  the  alter- 
natives are  even  less  appealing. 

Actions  against  state  agencies.   At  the  Commission's 
hearings  in  the  Ninth  Circuit  several  witnesses  expressed 
concern  that  if  the  judicial  districts  of  California  were 
divided  between  two  circuits,  a  state  agency  might  be  subject 
to  conflicting  orders  of  federal  courts  in  the  two  circuits. 
The  fear  was  also  expressed  that  a  state  law  or  practice 
might  be  held  valid  in  one  of  the  circuits  and  invalid  in 
the  other. 

When  parallel  lawsuits  in  the  two  circuits  threaten 
either  possibility,  the  mechanisms  referred  to  above  may 
be  invoked  to  channel  two  actions  into  a  single  court.   Even 
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if  both  lawsuits  are  permitted  to  proceed  independently,  they 
will  often  reach  the  same  outcome,  and  unless  the  precedents 
are  not  clear,  they  may  be  expected  to  do  so.   If  the  two  judg- 
ments are  inconsistent,  it  will  not  necessarily  follow  that  the 
state  agency  will  have  to  violate  one  order  to  obey  the  other: 
for  example,  one  court  might  require  a  chcinge  in  procedures 
and  the  other  approve  the  status  quo,  or  one  court  might  man- 
date broader  relief  than  the  other.   Indeed,  it  is  not  easy  to 
hypothesize  cases  in  which  the  two  courts'  orders  would  be 
such  as  to  make  it  impossible  for  the  defendant  to  obey  both. 
If  such  an  impasse  should  occur,  it  would  most  J ikely  result 
from  so  fundamental  a  clash  of  values  that  Supreme  Court  review 
would  be  appropriate;  moreover,  other  procedures  for  the 
resolution  of  inter-circuit  conflicts,  either  of  broad  applic- 
ability or  specifically  tailored  to  the  Ninth  and  Twelfth 
Circuits,  might  be  provided  by  the  Congress.   For  example, 
in  acting  upon  the  realignment  proposed  by  the  Commission, 
Congress  may  wish  to  enact  companion  legislation  providing 
for  a  single  appellate  resolution  of  multiple  challenges  to 
the  federal  validity  of  state  laws.   A  model  already  exists 
for  transfer  and  consolidation  at  the  appellate  level:   28  U.S.C. 
sec. 2112(a).   That  section  provides  that  when  proceedings  have 
been  instituted  in  two  or  more  courts  of  appeals  with  respect 
to  the  same  order  of  an  administrative  agency,  the  proceedings 
are  to  be  consolidated  in  the  court  where  the  first  appeal 
was  filed.   Further,  authority  is  granted  to  that  court  to 
transfer  the  proceedings  to  any  other  court  of  appeals  for 
the  convenience  of  the  parties  in  the  interest  of  justice. 
We  emphasize,  however,  that  our  recommendation  is  not  dependent 
on  the  creation  of  new  procedures;   we  regard  existing  mechanisms 
as  adequate  for  the  problems  that  are  foreseeable. 

Federal  court  review  of  state  governmental  actions  is  a 
delicate  matter  whether  in  two  circuits  or  one.   The  reluctance 
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to  have  federal  courts  interfere  with  state  institutions  or 
procedures  is  reflected  in  the  requirement  of  exliaustion  of 
state  remedies,  the  various  abstention  doctrines,  and  the 
Anti-lnjuction  Acts.   These  statutes  and  doctrines  will  prevent 
many  conflicts  that  might  otherwise  arise  in  a  state  lying  with- 
in two  circuits.   We  note,  too,  that  the  judges  of  each  of  the 
new  courts  may  be  expected  to  reflect  an  appropriate  sensitivity 
to  the  consequences  of  conflicting  decisions  and  a  willingness 
to  invoke  the  principles  of  comity  eind  deference  to  a  recent 
decision  by  a  court  of  equal  stature. 

In  short,  the  Commission  agrees  with  the  conclusion  of 
the  Committee  on  Coordination  of  Judicial  Improvements  of  the 
American  Bar  Association  that  "the  principles  of  federalism 
and  the  advantages  which  flow  from  infusion  of  judges  from 
several  states  into  a  circuit  considerably  outweigh  any  dis- 
advantages which  might  be  generated  if  part  of  a  state  were 
placed  in  two  or  more  circuits." 

3.   Creating  two  "divisions"  within  the  present 
Ninth  Circuit  is  not  likely  to  solve  the 
circuit's  problems. 

At  the  Commission's  hearings  testimony  was  received 
suggesting  that  rather  than  recommend  realignment,  the 
Commission  should  urge  a  "restructuring"  of  the  Ninth  Circuit 
into  two  "divisions."   A  major  advantage  of  this  scheme,  in 
the  view  of  its  proponents,  is  that  it  would  preserve  the 
availability  of  judges  from  the  less  busy  northern  districts 
of  the  circuit  for  assignment  to  the  undermanned  southern 
districts.   The  Commission  has  concluded,  however,  that  the 
proposal  would  generate  more  problems  than  it  would  solve. 
In  our  view,  demonstrated  needs  for  more  district 
judges  should  be  met  by  measures  which  are  directly  responsive 
to  that  problem.   Adding  new  judgeships  is,  of  course,  the 
most  direct  response.   The  Judicial  Conference  of  the  United 
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states  has  recommended  added  district  judges  for  the  Ninth 
Circuit,  and  the  proposal  is  under  active  consideration  in 
the  Congress.   Moreover,  flexibility  in  the  transfer  of  judges 
between  circuits  need  not  be  limited  to  intra-circuit  transfers. 
If  necessary,  the  procedure  could  be  modified,  as,  for  example, 
by  the  promulgation  of  guidelines  to  assure  adequate  judicial 
manpower  where  needed  and  when  needed.   Special  provisions 
might  be  made  for  transfers  between  circuits  created  from  the 
present  Ninth  Circuit,  until  such  time  as  the  needs  of  the  circuit 
were  met  on  a  permanent  basis. 

We  note,  too,  that  the  Ninth  Circuit  today  has  59  district 
judgeships.   The  recommendations  of  the  Judicial  Conference  of 
the  United  States,  if  implemented,  would  bring  the  total  to  70. 
These  figures,  of  course,  take  no  account  of  senior  district 
judges.   In  a  circuit  stretching  from  the  Arctic  to  the  Mexican 
border,  and  including  Hawaii  and  Guam,  the  administration  of 
the  work  of  such  a  large  number  of  judges  is  bound  to  pose 
complex  administrative  problems.   These  problems  have  already 
come  under  the  scrutiny  of  the  Subcommittee  on  Judicial  Machinery 
of  the  Senate  Judiciary  Committee.   Wliatever  the  difficulties 
in  the  past,  it  would  be  troubling  to  create  an  appellate 
structure  designed  to  foster  extensive  use  of  intra-circuit 
district  judge  transfers  as  the  solution  of  the  manpower  needs 
of  the  district  courts. 

The  factual  basis  of  the  argument  also  deserves  analysis. 
The  three  southern  districts  said  to  be  dependent  on  the 
reserve  judicial  manpower  from  the  northern  districts  are 
the  districts  of  Central  California  (Los  Angeles),  Southern 
California  (San  Diego),  and  Arizona.   In  fact,  however,  the 
Central  District  in  Fiscal  Years  1972  and  1973  loaned  con- 
siderably more  judge  days  to  the  northern  districts  than  it 
received  from  them.   The  District  of  Arizona  has  also  given 
substeintial  help  to  the  northern  districts:   in  FY  1973  it 
received  more  than  it  gave,  but  in  Fiscal  1972  the  figures 
were  reversed  £ind  it  loaned  more  judge  time  to  the  northern 
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districts  than  it  borrowed  from  them.   The  Southern  District 
of  California  is  indeed  a  borrowing  court,  but  most  of  the 
visiting  judges  come  from  other  southern  districts  or  are 
senior  judges  from  the  northern  districts.   Senior  judges 
have  considerable  discretion  in  deciding  where  they  wish  to 
sit,  cind  under  current  practices  may  be  assigned  to  districts 
outside  their  own  more  easily  than  active  judges.   Thus  even 
with  the  recommended  realignment  they  would  be  available  to 
sit  in  the  Southern  District  of  California.   To  put  the  point 
more  precisely,  only  one  per  cent  of  the  total  visiting  judge- 
time  received  by  the  Southern  District  in  Fiscal  1973  was  from 
active  judges  of  the  northern  districts. 

Any  scheme  for  restructuring  the  Ninth  Circuit  into 
divisions  depends  for  its  success  on  a  mechanism  for  preserving 
a  unified  law  within  the  circuit.   The  proposals  we  have  received 
recognize  this  but  defer  the  consideration  of  specific  details 
on  this  crucial  matter.   Thus,  it  is  difficult  to  predict  how 
the  divisions  would  operate.   In  all  likelihood,  however,  the 
two  divisions  would  soon  act  and  be  perceived  as  separate  courts. 
As  a  result  the  circuit  would  be  divided  in  fact  though  not  in 
law.   Enormous  administrative  difficulties  might  be  created  by 
the  need  to  coordinate  the  activities  of  the  two  divisional 
headquarters  and  the  directives  of  the  two  divisional  chief 
judges.   The  present  problems  of  avoiding  intra- circuit  conflicts 
would  be  exacerbated,  inasmuch  as  only  a  proceeding  that  included 
judges  from  both  divisions  could  speak  with  authoritative 
finality. 

4.   A  separate  circuit  for  the  five  northwestern 
states  is  not  now  warranted. 

The  appeals  filed  from  the  five  northwestern  states 
(Alaska,  Washington,  Oregon,  Idaho,  and  Montana)  in  Fiscal 
Year  1973  accounted  for  only  17  per  cent  of  the  workload  of 
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the  circuit  and  totalled  slightly  less  thcin  the  filings  in 
the  three- judge  First  Circuit,  regarded  as  something  of  an 
anomaly  within  the  overloaded  federal  appellate  system.   To 
create  another  small  circuit  would  be  undesirable.   The 
Commission  has  heard  testimony  that  the  rapidly  growing 
population  and  expanding  business  in  the  northwest  will  soon 
result  in  substantially  increased  litigation  at  the  appellate 
as  well  as  the  trial  level.   Should  these  projections  be  borne 
out,  a  separate  circuit  for  the  four  or  five  northwestern 
states  may  become  appropriate. 
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IV.    ASSIGNMENT  OF  JUDGES 

If  Congress  enacts  legislation  to  create  new  circuits, 
the  Commission  recommends  that  judges  of  affected  existing 
circuits  be  assigned  to  the  new  circuit  in  which  their  official 
station  is  located.   Choice  as  to  their  assignment  is  assured 
by  the  judges'  ability  to  change  their  official  station  pursuant 
to  28  U.S.C.  sec.  456.   At  some  point  before  realignment  becomes 
effective,  however,  the  judges  should  be  required  to  declare 
their  intentions  and  to  designate  their  desired  official  stations 
in  accordance  with  the  provisions  of  section  456.   Their  options 
will,  of  course,  be  limited  by  the  number  of  judgeships  author- 
ized for  each  circuit  by  the  Congress. 
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Committee  Exhibit      A 


U.S.    Courts   of  Appeals 

Caseload 

By   Circuits   and   Fiscal  Years 


CIRCUIT 

Fiscal 
Year 

Auth. 
J/shlps 

Pending 
July  1 

Com- 
menced 

Termi- 
nated 

Pending 
June  30 

Increase 
or 

Decrease 

District  of 
Columbia 

1971 

9 

1011 

1055 

1013 

1053 

+  42 

1972 

9 

1053 

1168 

1001 

1220 

+  167 

1973 

9 

1270 

1360 

1288 

1292 

+  72 

1974 

9 

1292 

1343 

1310 

1225 

-67 

First 

1971 

3 

97 

383 

350 

130 

+  33 

1972 

3 

130 

421 

385 

166 

+  36 

1973 

3 

166 

401 

370 

197 

+  31 

1974 

3 

197 

387 

420 

164 

-33 

Second 

1971 

9 

1105 

1423 

1571 

957 

-148 

1972 

9 

957 

1317 

1593 

681 

-276 

1973 

9 

681 

1709 

1462 

928 

:247 

1974 

9 

928 

1802 

1819 

911 

-17 

Third 

1971 

9 

856 

1100 

1105 

861 

-5 

1972 

9 

861 

1179 

1201 

839 

-22 

1973 

9 

839 

1197 

1281 

755 

-84 

1974 

9 

755 

1216 

1216 

755 

0 

Fourth 

1971 

7 

656 

1211 

1050 

817 

+  161 

1972 

7 

817 

1399 

1391 

825 

+  8 

1973 

7 

825 

1573 

1676 

722 

-103 

1974 

7 

722 

1462 

1201 

983 

+  261 

Fifth 

1971 

15 

1407 

2316 

2289 

1434 

+  27 

1972 

15 

1434 

2864 

2662 

1636 

+  202 

1973 

15 

1636 

2964 

2871 

1729 

+  93 

1974 

15 

1729 

3294 

2713 

2310 

+  581 

Sixth 

1971 

9 

489 

1015 

1001 

503 

+  14 

1972 

9 

503 

1248 

1098 

653 

+  150 

1973 

9 

653 

1261 

1239 

675 

+  22 

1974 

9 

675 

1335 

1207 

803 

+128 

Seventh 

1971 

8 

665 

902 

792 

775 

+  110 

'  1972 

8 

775 

999 

882 

892 

+  117 

1973 

8 

892 

1117 

1088 

921 

+  29 

1S74 

8 

921 

1086 

1110 

897 

-24 

Eighth 

1971 

8 

404 

713 

703 

414 

+  10 

1972 

8 

414 

798 

797 

415 

+  1 

1973 

8 

415 

821 

821 

415 

0 

1974 

8 

415 

995 

918 

492 

+  77 

Ninth 

1971 

13 

1532 

1936 

1725 

1743 

+  211 

1972 

13 

1743 

2258 

1968 

2033 

+  290 

1973 

13 

2033 

2316 

2140 

2209 

+  176 

1974 

13 

2209 

2697 

2551 

2355 

+  146 

Tenth 

1971 

7 

580 

734 

769 

545 

-35 

1972 

7 

545 

884 

850 

579 

+  34 

1973 

7 

579 

910 

876 

613 

+  34 

1974 

7 

613 

919  " 

957 

575 

-38 

ALL 
CIRCUITS 

1971 

97 

8812 

12788 

12368 

9232 

+420 

1972 

97 

9232 

14535 

13828 

9939 

+707 

1973 

97 

9939 

15629 

15112 

10456 

+  517 

1974 

97 

111456 

16436 

15422 

11470 

+  1014 

Source:    Annual  Reports  of  the  Director, Administrative  Office  of  the  U.S   .  Courts 
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Committee  Exhibit    B 


U.S.  Courts   of  Appeals 

Per-Judge  Caseload 

By   Circuits   and   Fiscal  Years 


CIRCUIT 

FISCAL 
YEAR 

AUTH. 
J/SHIPS 

FILINGS 

PER 

JUDGE 

TERM. 

PER 

JUDGE 

PENDING 

PER 

JUDGE 

District  of 
Columbia 

197  1 

9 

117 

113 

117 

1972 

9 

130 

111 

136 

1973 

9 

151 

143 

144 

1974 

9 

138 

145 

136 

First 

1971 

3 

128 

117 

43 

1972 

3 

140 

128 

55 

1973 

3 

134 

123 

66 

1974 

3 

129 

140 

54 

Second 

1971 

9 

158 

175 

106 

1972 

9 

145 

177 

76 

1973 

9 

190 

162 

103 

1974 

9 

200 

202 

101 

Third 

1971 

9 

122 

123 

96 

1972 

9 

131 

133 

93 

1973 

9 

133 

142 

84 

1974 

9 

135 

135 

83 

Fourth 

1971 

7 

173 

150 

117 

1972 

7 

200 

199 

118 

1973 

7 

225 

239 

103 

1974 

7 

2Ud 

171 

140 

Fifth 

1971 

15 

154 

153 

95 

1972 

15 

191 

177 

109 

1973 

15 

198 

191 

115 

1974 

15 

219 

180 

154 

Sixth 

1971 

9 

113 

111 

56 

1972 

9 

139 

122 

73 

1973 

9 

140 

138 

75 

1974 

9 

148 

134 

89 

Seventh 

1971 
1972 

8 

113 

99 

97 

8 

125 

110 

112 

1973 

8 

140 

136 

115 

1974 

8 

135 

138 

112 

Eighth 

1971 

8 

89 

88 

52 

1972 

8 

100 

100 

52 

1973 

8 

103 

103 

52 

1974 

8 

124 

114 

61 

Ninth 

1971 

13 

149 

133 

134 

1972 

13 

174 

151 

156 

1973 

13 

178 

165 

170 

1974 

13 

207 

196 

181 

Tenth 

1971 

7 

105 

110 

78 

1972 

7 

126 

121 

83 

1973 

7 

130 

125 

88 

1974 

7 

131 

136 

82 

ALL 
CIRCUITS 

1971 

97 

132 

128 

95 

1972 

97 

150 

143 

102 

1973 

97 

151 

156 

108 

1974 

97 

169 

158 

118 

Source:    Annual  Reports  of  the  Director,  Administrative  Office  of  the  U.S. Courts 
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Committee  Exhibit    C 


U.S.  Courts  of  Appeals 

Time  Intervals 

By  Circuits  and  Fiscal  Years 


Circuit 

Fiscal 
Year 

Auth. 
J'ships 

Submitted 

over 
3  months 

Med.  Time 

A  -  R* 
Civil 

Med.  Time 

A  -  R* 
Criminal 

Med.  Time 
R  -  T** 
Ctvil  &  Crim. 

District  of 
Columbia 

1971 

9 

41 

1.2 

4.1 

11.2 

1972 

9 

45 

1.3 

3.2 

12.6 

1973 

9 

50 

1.2 

1.8 

11.7 

1974 

9 

58 

1.3 

2.4 

12.3 

First 

1971 

3 

0 

.7 

.9 

4.0 

1972 

3 

0 

.4 

.4 

3.9 

1973 

3 

0 

.4 

.2 

5.1 

1974 

3 

0 

.5 

.3 

4.4 

Second 

1971 

1972 

9 

9 

1.2 

1.8 

5.9 

9 

0 

1.2 

1.4 

4.8 

1973 

9 

3 

1.2 

1.3 

4.8 

1974 

9 

2 

1.2 

1.1 

1 

Third                 ' 

1 

1971 

9 

12 

1    3 

4.0 

R.  1 

1972 

9 

3 

1.5 

4.  1 

8.5 

1973 

9 

4 

1.3 

1.3 

8.9 

1974 

9 

0 

1.3 

1.5 

6.5 

Fourth 

1971 

7 

23 

1.2 

1.4 

7.5 

1972 

7 

2 

1.1 

1.4 

5.9 

1973 

7 

7 

.9 

1.4 

5.8 

1974 

7 

7 

1.4 

1.7 

7.0 

Fifth 

1971 

15 

40 

1.5 

1.9 

6    5 

1972 
1973 

15 

45 

1.4 

1.8 

5.3 

15 

43 

1.3 

1.5 

4    9 

1974 

15 

74 

1.3 

1.5 

5.5 

Sixth                 1 

1971 
1972 

9 

2 

1.2 

2.8 

7.7 

9 

4 

1.3 

2.8 

6.8 

197.3 

9 

5 

1.3 

2.7 

7.0 

1974 

^ 9  __ 

22 

1.6 

2.8 

7.2 

Seventh 

1971 

8 

13 

1.3 

2.3 

10.7                1 

1972 

8 

22 

1.4 

2.4 

11,4                ! 

1973 

8 

35 

1.4 

2.3 

11.1 

1974 

a 

57 

1.3 

1.7 

10.3 

Eighth 

19/1 

a 

15 

2.5 

3.0 

6.0 

1972 

a 

7 

2.7 

2.5 

5.3 

1973 

a 

1 

2.5 

2.5 

4.5 

1974 

a 

6 

2.  1 

2.3 

4.1 

Ninth 

1971 

13 

4  2 

1.6 

3.0 

10.6 

1972 

13 

44 

1.9 

2.9 

8   4 

1973 

13 

65 

2.0 

2.3 

7.3 

1974 

13, 

62 

2.1 

1.8 

9.2 

Tenth 

1971 

7 

23 

1.6 

2.9 

7.8 

1972 

7 

16 

1.5 

2.1 

7.0 

1973 

7 

19 

1.4 

2.3 

6.3 

1974 

7 

3 

1.6 

2.0 

5.9 

ALL 
CIRCUITS 

i 

1971 

97 

220 

1.3 

2.5 

7.6 

1972 

97 

188 

1.4 

2.3 

6.6 

1973 

97 

232 

1.3 

1.7 

6.4 

1974 

97 

291 

1.4 

1.7 

6.8 

*  A  reflection  of  median  time  in  months  from  filing  of  notice  of  appeal  to  filing 
of  the  complete  record    (A  =  appeal;    R  =  record) . 
**A  reflection  of  median  time  in  months  from  filing  of  complete  record  to  final 
disposition  (termination)    (R  =  record;    T  =  final  disposition)  , 


Source:    Annual  Reports  of  the  Director,  Administrative  Office  of  the  U.S     Courts 
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Committee  Exhibit  D 


U.S.  Courts  of  Appeals 
Written  Opinions  Per  Judge 
Averages  -  Fiscal  Years  1967  -  1974 


Signed  Opinions  Per  Judge 

1 
Circuit 

1 

1967 

1 

19d8 

1969      1      1970 

i 
1971           1972     1     1973 

1974 

D.C. 

18 

17 

27 

19 

21 

20 

19 

19 

First 

26 

29 

31 

33 

38 

39 

42 

61 

Second 

33 

30 

30 

42 

58 

54 

52 

37 

Third 

24 

20 

18 

21 

23 

38 

27 

24 

Fourth 

30 

27 

23 

18 

21 

23 

24 

27 

Fifth 

34 

32 

41 

49 

45 

40 

45 

41 

Sixth 

22 

22 

25 

29 

25 

24 

25 

22 

Seventh 

35 

30 

36 

40 

41 

39 

38 

34 

Eighth 

22 

24 

26 

30 

24 

32 

33 

35 

Ninth 

41 

25 

30 

34 

29 

35 

38 

34 

Tenth 

47 

38 

36 

32 

40 

49 

50 

35 

Nat'l  Av. 

30 

27 

30 

33 

34 

36 

36 

33 

•1 

Per  Curiam  Opinions  Per  Judge 

Circuit 

1967 

1968 

1969 

1970 

1971 

1972 

1973 

1974 

j      D.C. 

8 

13 

17 

12 

19 

^14 

22 

19 

'      First 

9 

7 

7 

12 

18 

10 

10 

15 

Second 

13 

11 

10 

14 

18 

17 

10 

11 

Third 

16 

18 

18 

14 

18 

27 

14 

7 

Fourth 

18 

21 

20 

28 

40 

65 

63 

52 

Fifth 

29 

29 

35 

44 

64 

77 

86 

74 

1      Sixth 

13 

11 

12 

25 

32 

44 

54 

49 

Seventh 

3 

2 

2 

4 

4 

6 

6 

5 

Eighth 

4 

4 

5 

8 

15 

23 

21 

19 

Ninth 

19 

13 

17 

30 

49 

49 

53 

44 

Tenth 

14 

29 

19 

31 

37 

35 

45 

14          ' 

Nat'l  Av. 

14 

15 

16 

22 

32 

38 

40 

33 

43-476  O  -  75  -  5 
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Comparative   Tables 

Average  Time   For  Stages   of  Appellate   Review 

Cases   Terminated  After  Argument  or  Submission 

By   Circuit  -   Fiscal  Year    1973 


All  Signed  Opinions 

Circuit 

Number 

of 
Cases 

Av.  Time              Av.  Time 
Appeal-Record  Record-LastBrief 

(days)                    (days) 
[FRAP-40  days]  [FRAP- 84  days] 

Av.  Time 

Brief-Oral  Argu. 

or  Submission 

(days) 

Av.  Time 

A/S  -Opinion 

(days) 

Total 

Av.  Time 

Appeal-Opinion 

(days) 

D.  C. 

166 

47 

153 

181 

166 

557 

First  Cir. 

125 

28 

134 

26 

58 

247 

Second  Clr. 

367 

48 

113 

29 

57 

249 

Third  Clr. 

239 

65 

122 

130 

75 

404 

Fourth  Clr. 

160 

52 

122 

53 

98 

323 

Fifth  Cir. 

674 

68 

79 

95 

94 

349 

Sixth  Cir. 

226 

58 

101 

64 

95 

321 

Seventh  Cir. 

302 

86 

177 

96 

109 

458 

Eighth  Cir. 

264 

102 

51 

52 

75 

294 

Ninth  Cir. 

504 

94 

119 

187 

112 

528 

Tenth  Cir. 

347 

73 

109 

66 

92 

342 

All  Per  Curiam  Opinions 

Circuit 

Number 

of 
Cases 

Av.  Time 
Appeal-Record 

(days) 
[FRAP-40daY_s! 

Av.  Time 
Record-LastBrief 

(days) 
[FRAP -84  days] 

Av.  Time 
Brief-Oral  Argu. 
or  Submission 
(days) 

Av.  Time 

A/S  -Opinion 

(days) 

Total 

Av.  Time 

Appeal-Opinion 

(days) 

D.C. 

200 

64 

166 

135 

34 

422 

First  Cir. 

25 

34 

98 

37 

41 

218 

Second  Clr. 

80 

49 

112 

39 

21 

225 

Third  Clr. 

131 

59 

108 

144 

18 

345 

Fourth  Cir. 

327 

57 

111 

47 

32 

263 

Fifth  Cir. 

1248 

72 

70 

70 

13 

239 

Sixth  Clr. 

487 

77 

103 

72 

27 

284 

Seventh  Cir. 

51 

60 

153 

120 

76 

420 

Eighth  Cir. 

165 

69 

53 

48 

23 

206 

Ninth  Cir. 

697 

87 

100 

134 

30 

365 

Tenth  Cir. 

130 

64 

91 

67 

74 

300 

Circuit  Averages   -  All  Cases  Argued  or  Submitted 

Circuit 

Number 

of 
Cases 

Av.  Time 
Appeal-Record 

(days) 
[FRAP -40  days! 

Av.  Time 
Record-LastBrief 

(days) 
[FRAP -84  days] 

Av.  Time 
Brief-Oral  Argu. 
or  Submission 
(days) 

Av.  Time 

A/S  -Opinion 

(days) 

Total 
Av.  Time 
Appeal- Opinion 
(days) 

D.C. 

586 

63 

167 

152 

58 

466 

First  Cir. 

199 

32 

122 

26 

45 

229 

Second  Cir. 

781 

51 

107 

31 

30 

220 

Third  Clr. 

683 

54 

115 

134 

31 

344 

Fourth  Clr. 

496 

55 

114 

49 

54 

284 

Fifth  Cir. 

1951 

70 

73 

78 

41 

276 

Sixth  Cir. 

742 

59 

103 

69 

47 

293 

Seventh  Cir. 

631 

82 

152 

104 

85 

433 

Eighth  Cir. 

513 

85 

57 

49 

48 

245 

Ninth  Cir. 

1343 

90 

108 

156 

60 

428 

Tenth  Cir. 

492 

70 

103 

65 

85 

327 

62 
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COMPARISON  OF  CASES  ARGUED  OR  SUBMITTED 
PER 
AUTHORIZED  TUDGESHIPS  AND  ACTIVE  JUDGESHIPS 


1st  Circuit  -  (3  Judges): 

Panel  of  Authorized  Judges  Averaged 
Panel  of  Active  Judges  Averaged  - 
Active  Judges  Average  Sittings  - 
Average  Argued  or  Submitted  - 

2nd  Circuit  -  (9  Judges): 

Panel  of  Authorized  Judges  Averaged 
Panel  of  Active  Judges  Averaged  - 
Active  Judge  Average  Sittings  - 
Average  Argued  or  Submitted  - 

3rd  Circuit  -  (9  Judges): 

Panel  of  Authorized  Judges  Averaged 
Panel  of  Active  Judges  Averaged  - 
Active  Judge  Average  Sittings  - 
Average  Argued  or  Submitted  - 

4th  Circuit  -  (7  Judges): 

Panel  of  Authorized  Judges  Averaged 
Panel  of  Active  Judges  Averaged  - 
Active  Judg'e  Average  Sittings  - 
Average  Argued  or  Submitted  - 


211  Cases 

184  Cases 

6  Weeks  +  1  Day 

5. 1  Cases  Per  Day 


264  Cases 

204  Cases 

10  Weeks  +  1  Day 

4  Cases  Per  Day 


233  Cases 
220  Cases 
8  Weeks 
5.5  Cases  Per  Day 


164  Cases 
125  Cases 

6  Weeks  +  1  Day 
4  Cases  Per  Day 


5th  Circuit  -  (15  Judges): 

Panel  of  Authorized  Judges  Averaged  - 

145  Oral  Arguments  +  220  Summary  =      3  65  Cases 
Panel  of  Active  Judges  Averaged  - 

132  Oral  Arguments  +  220  Summary 
Active  Judge  Average  Sittings  - 


Average  Argued  or  Submitted 


352  Cases 

5  Weeks  +  3  Days  +  Summary 

Calendar 
4.7  Cases  Per  Day 
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6th  Circuit  -  (9  Judges): 

Panel  of  Authorized  Judges  Averaged 
Panel  of  Active  Judges  Averaged  - 
Active  Judges  Average  Sittings  - 
Average  Argued  or  Submitted  - 

7th  Circuit  -  (8  Judges): 

Panel  of  Authorized  Judges  Averaged 
Panel  of  Active  Judges  Averaged  - 
Active  Judges  Average  Sittings  - 
Average  Argued  or  Submitted  - 

8th  Circuit  -  (8  Judges): 

Panel  of  Authorized  Judges  Averaged 
Panel  of  Active  Judges  Averaged  - 
Active  Judges  Average  Sittings  - 
Average  Argued  or  Submitted  - 

9th  Circuit  -  (13  Judges): 

Panel  of  Authorized  Judges  Averaged 
Panel  of  Active  Judges  Averaged  - 
Active  Judges  Average  Sittings  - 
Average  Argued  or  Submitted  - 

10th  Circuit  -  (7  Judges): 

Panel  of  Authorized  Judges  Averaged 
Panel  of  Active  Judges  Averaged  - 
Active  Judge  Average  Sittings  - 
Average  Argued  or  Submitted  - 

D.  C.  Circuit  -  (9  Judges): 


245  Cases 

209  Cases 

8  Weeks  +  2  Days 

4 . 9  Cases  Per  Day 


252  Cases 
186  Cases 
6  Weeks  +  1  Day 
6  Cases  Per  Day 


184  Cases 
180  Cases 
7  Weeks  +  1  Day 
5  Cases  Per  Day 


256  Cases 

158  Cases 

9  Weeks  +  3  Days 

3.3  Cases  Per  Day 


188  Cases 

141  Cases 

6  Weeks 

4.7  Cases  Per  Day 


Panel  of  Authorized  Judges  Averaged 
Panel  of  Active  Judges  Averaged  - 
Active  Judges  Average  Sittings  - 
Average  Argued  or  Submitted  - 


199  Cases 

145  Cases 

5  Weeks 

5  . 9  Cases  Per  Day 
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Senator  Burdick.  We  are  privileged  to  have  with  us  today  the  dis- 
tinguished senior  Senator  from  Nebraska,  the  ranking  minority  mem- 
ber of  the  subcommittee,  and  the  Chairman  of  the  Commission  on 
Revision  of  the  Federal  Court  Appellate  System.  He  is  accompanied 
by  Prof.  Leo  Levin,  the  Executive  Director  of  the  Commission.  Gentle- 
men, the  formal  report  of  the  Commission  has  been  received  for  the 
record  and  all  of  us  are  generally  familiar  with  its  contents.  The  sub- 
committee would  be  pleased  to  receive  your  views  on  the  general  nature 
of  the  problem  which  I  have  outlined  in  my  opening  statement. 

Senator  Hruska. 

STATEMENT  OF  ROMAN  L.  HRUSKA,  SENIOR  SENATOR  FROM  THE 

STATE  OF  NEBRASKA 

Senator  Hruska.  Thank  you,  Mr.  Chairman. 

You  have  made  a  fine  statement  on  the  subject  at  hand.  It  is  in  keep- 
ing with  your  regular  and  usual  conduct  on  occasions  of  this  kind. 

I  note  that  it  is  not  your  expectation  that  the  subcommittee  will  find 
unanimous  support  for  any  proposal,  and  I  would  say  you  are  under- 
stating the  matter  very  mildly  indeed.  I  want  to  join  you  in  that  lack 
of  expectation  for  unanimous  support.  It  is  well  that  such  situations 
transpire  because  we  want  disclosure  of  any  differing  views  from  those 
which  the  Commission  adopted  and  which  the  subcommittee  is  now 
processing. 

I  should  like  to  make  this  statement,  Mr.  Chairman,  in  a  dual  capac- 
ity, not  only  as  a  member  of  this  subcommittee,  but  also  as  a  member  of 
the  Commission  on  Revision.  I  am  pleased  to  be  here  to  participate  in 
the  hearing:s  scheduled  on  these  bills,  2988,  2989,  and  2990. 

As  the  distinguished  chairman  of  this  subcommittee  has  observed, 
these  bills  would  implement  the  alternative  recommendations  of  the 
Commission  of  Revision  of  the  Federal  Court  Appellate  System. 

I  am  pleased  to  acknowledge  the  presence  of  the  distinguished 
counsel  of  the  subcommittee,  William  P.  Westphal,  who  has  been 
a  constant  source  of  study  and  reliable  help  to  the  Commission  in 
all  of  its  work,  and,  of  course,  his  usefulness  to  this  subcommittee  is 
legend  of  the  first  quality. 

Back  in  1972,  Mr.  Chairman,  you  observed,  "The  Federal  court 
of  appeals  are  afflicted  with  an  illness.  While  it  is  not  malignant, 
there  is  a  potential  prognosis  of  chronic  incapacity  or  partial  paral- 
ysis." The  Commission  on  Revision  in  the  course  of  its  intensive 
study  which  led  to  its  recommendations  concerning  circuit  realign- 
ment found  that  this  was  indeed  the  case.  In  fact,  the  situation  in 
1973  was  more  serious  than  when  you  wrote  in  1972. 

No  less  significant  is  the  fact  that  the  workload  of  the  courts  of 
appeals  continues  to  grow.  The  Commission  filed  its  report  in  Decem- 
ber of  1973.  The  statistics  for  fiscal  year  1974  have  now  been  made 
available  by  the  Director  of  the  Administrative  Office  of  the  U.S. 
Courts.  They  show  that  the  filings  in  the  courts  of  appeals  over  the 
courts  of  the  country  have  again  increased,  this  time  by  5  percent. 
More  significant,  for  our  purposes,  is  the  fact  that  for  the  two  circuits 
which  would  be  divided  under  these  bills,  the  rise  has  been  little 
short  of  dramatic.  Filings  in  the  fifth  circuit  rose  11.1  percent  and 
in  the  ninth  circuit  16.5  percent  over  the  preceding  year. 
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We  have  heard  much  concerning  the  desirability  of  awaiting  results 
of  the  Commission's  study  with  respect  to  the  structure  and  internal 
procedures  of  the  Federal  courts  of  appeals  system. 

The  Commission  has  been  actively  at  work  on  this,  which  is  the 
second  phase  of  its  assignment.  We  have  heard  many  suggestions 
for  change,  and  a  variety  of  proposals  and  ideas  are  under  active 
consideration. 

However,  in  my  judgment,  none  of  these  proposals  would  diminish 
the  urgency  of  the  need  for  the  realignment  of  the  fifth  and  the  ninth 
circuits.  On  the  contraiy,  some  which  are  pressed  most  vigorously 
would  add  to  the  workload  of  our  present  courts,  because  they  seek 
to  reduce  the  prevalence  of  truncated  procedures  under  which  so  many 
cases  are  decided  without  oral  argument  or  any  statement  of  the  rea- 
soning behind  the  decision. 

The  Commission  submitted  its  recommendations,  aware  that  it  was 
for  Congress  to  review  these  recommendations  and  the  data  upon 
which  they  were  based.  This  subcommittee  has  embarked  upon  that 
process,  beginning  with  a  full  and  open  review  of  the  problems  relating 
to  circuit  realignment.  I  know  that  the  inquiry  is  in  good  hands,  and 
that  all  of  us,  whatever  our  views  on  the  particular  issues,  have  in 
common  a  deep  concern  for  the  Federal  judicial  system  and  its  well 
being.  We  are,  all  of  us,  aware  of,  and  concerned  about,  the  rising 
demands  on  our  judicial  system  and  the  need  to  fashion  solutions 
and  to  implement  them  promptly.  That  common  concern  will  stand 
us  in  good  stead  as  we  seek  to  help  the  Federal  courts  to  continue 
to  fulfill  this  ultimate  function;  namely,  to  administer  justice. 

Mr.  Chairman,  there  has  been  the  argument  that  we  ought  to  await 
action  on  these  bills  and  hold  them  in  abeyance  until  the  Commission 
completes  the  second  part  of  its  assignment.  That  decision,  however, 
was  made  a  long  time  ago.  It  was  made  when  we  determined  the 
order  of  these  assignments  in  the  legislation  creating  the  Commission. 
That  decision  is  made,  and  I  submit  that  we  ought  to  go  forward  with 
this  legislation,  after  processing  duly  and  properly.  I  am  sure  that 
will  be  done  so  that  we  can  then  be  ready  to  undertake  the  final  con- 
clusion of  the  second  part  of  our  assignment  in  the  Commission  which 
will  later  be  considered  in  this  subcommittee  and  Congress. 

I  thank  you  for  this  opportunity  to  express  myself. 

Senator  Burdick.  Thank  you,  Senator  Hruska.  Before  hearing 
from  Mr.  Levin,  let  me  enter  into  the  record  a  prepared  statement 
from  Senator  McClellan,  a  member  of  the  Commission  on  Kevision  of 
the  Federal  Court  Appellate  System  and  a  distinguished  member  of 
this  committee,  along  with  a  resolution  from  the  House  of  Delegates 
of  the  Arkansas  Bar  Association. 

Prepared  Statement  of  Senator  John  L.  McClellan,  Hearings  Before  the 
Subcommittee  on  Improvements  in  Judicial  Machinery,  September  24,  1974 

Mr.  Chairman,  as  stated  in  tlie  December  1973  report  of  the  Commission  on 
Revision  of  the  Federal  Court  Appellate  System,  of  which  I  am  privileged  to  be  a 
member,  "the  case  for  realignment  of  the  geographical  boundaries  of  the  Fifth 
Circuit  is  clear  and  compelling."  The  Fifth  Circuit  has  by  far  the  largest  volume 
of  judicial  business  of  any  of  the  Courts  of  Appeals,  approximately  one-fifth  of 
the  total  filings  in  the  eleven  Circuits.  Although  it  has  fifteen  active  judges  and 
is  the  largest  Federal  appellate  court  in  the  country,  it  also  has  one  of  the 
highest  caseloads  per  judge — 198  filings  per  judge  in  Fiscal  Year  1973.  Geo- 


66 

graphically  as  well,  the  circuit  is  huge,  extending  from  the  Florida  Keys  to  the 
New  Mexico  border. 

Because  of  these  facts,  for  several  years  now  serious  proposals  have  been  put 
forward  for  dividing  the  circuit.  Instead  of  adopting  such  a  course  of  action, 
however,  additional  judges  have  been  added  to  the  court  over  the  years  to  cope 
with  its  ever-increasing  caseload.  That  caseload  has  now  reached  the  point  where 
this  solution  will  no  longer  answer  the  problem.  The  members  of  the  court  have 
themselves  recognized  that  the  "public  interest"  demands  geographical  realign- 
ment. 

In  approaching  the  question  of  realignment  of  the  Fifth  Circuit,  one  of  the 
most  important  considerations  of  the  Subcommittee  should  be  to  adopt  the 
solution  that  will  be  least  disruptive  of  the  existing  system — ^the  Commission's 
principle  of  marginal  interference.  One  of  the  greatest  benefits  of  any  system 
of  laws  is  the  sense  of  stability  that  it  provides.  To  cavalierly  reorganize  the 
Federal  circuits  would  disrupt  that  stability.  Except  for  the  creation  of  the  Tenth 
Circuit  in  1929,  the  present  circuit  boundaries  have  stood  since  the  nineteenth 
century.  Modification  of  these  boundaries  would  take  from  the  bench  and  bar 
of  the  affected  States  at  least  some  of  the  law  familiar  to  them. 

It  is  for  this  reason  that  I  oppose  bill  S.  2989,  to  the  extent  that  it  would 
remove  the  State  of  Arkansas  from  the  Eighth  Circuit  and  place  it  in  a  new 
Eleventh  Circuit  with  Texas,  Louisiana,  and  the  Canal  Zone.  Any  benefits  that 
might  accrue  from  such  a  change  would  be  outweighed  by  its  adverse  conse- 
quences. The  Commission's  principle  of  marginal  interference  would  be  violated 
not  only  by  placing  Arkansas  in  a  new  circuit  but  by  joining  it  in  a  circuit 
with  two  States  with  completely  different  legal  histories.  The  laws  of  Texas  and 
Louisiana  have  their  historical  background  in  the  Napoleonic  Code ;  while 
Arkansas  is  a  common  law  State.  This  difference  in  legal  background  would 
simply  intensify  the  instability  that  the  modification  of  the  circuits  would  cause. 

For  the  reasons  above,  while  recognizing  the  need  for  some  modification  of  the 
Fifth  Circuit's  boundaries,  I  would  oppose  any  solution  that  would  result  in 
moving  Arkansas  out  of  the  Eighth  Circuit. 

Mr.  Chairman,  I  would  like  to  submit  for  the  record  a  copy  of  a  resolution 
of  the  House  of  Delegates  of  the  Arkansas  Bar  Association  calling  for  retention 
of  the  State  in  the  Eighth  Circuit. 

Resolution 

Be  it  resolved  by  the  House  of  Delegates  of  the  Arkansas  Bar  Association, 
being  duly  convened  in  regular  session  on  January  11,  1974,  that  the  Arkansas 
Bar  Association  approves  the  rex>ort  of  the  Commission  on  Revision  of  the  Federal 
Court  Appellate  System.  Since  Arkansas  has  been  in  the  Eighth  Circuit  for  many 
years  and  the  law  of  Arkansas  is  more  akin  to  the  laws  of  the  states  in  the 
Eighth  Circuit  than  to  the  laws  of  Louisiana  and  Texas,  the  State  of  Arkansas 
should  remain  in  the  Eighth  Circuit. 

Be  it  further  resolved  that  a  copy  of  this  Resolution  shall  be  furnished  to 
Senator  John  L.  McClellan,  the  Senior  Senator  from  Arkansas  and  a  member  of 
the  Commission  on  Revision  of  the  Federal  Court  Appellate  System. 

James  E.  West, 
President,  Arkansas  Bar  Association. 

STATEMENT  OF  A.  LEO  LEVIN,  EXECUTIVE  DIRECTOR,  COMMISSION 
ON  REVISION  OF  THE  FEDERAL  COURT  APPELLATE  SYSTEM 

Mr.  Levin.  Mr.  Chairman,  I  am  deeply  honored  to  be  allowed  the 
opportunity  to  appear  at  these  hearings  on  Senate  bills  2988,  2989, 
and  2990,  introduced  to  implement  the  recommendations  of  the  Com- 
mission on  Revision  of  the  Federal  Court  Appellate  System  concern- 
ing circuit  realignment.  The  problems  besetting  the  U.S.  courts  of 
appeals  are  certainly  familiar  to  the  members  of  this  committee,  and 
for  that  reason  I  need  not  elaborate  upon  them  here.  As  Senator 
Hruska,  the  distinguished  Chairman  of  the  Commission,  has  already 
indicated,  developments  since  the  Commission  filed  its  report  a  few 
months  ago  demonstrate  clearly  that  we  can  expect  no  abatement  of 
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the  problems.  On  the  contrary,  there  continues,  in  the  country  overall, 
a  steady  increase  in  the  workload  of  these  courts.  Filings  during  fiscal 
year  1974  rose  to  the  highest  level  in  the  history  of  the  U.S.  courts  of 
appeals,  16,436,  an  increase  of  a  little  more  than  5  percent  over  fiscal 
year  1973.  Of  greater  significance  to  this  subcommittee,  however,  is  the 
fact  that  the  two  circuits  which  are  our  primary  concern  today  were 
among  those  with  the  most  dramatic  increases.  In  the  fifth  circuit  there 
were  11.1  percent  more  cases  filed  in  fiscal  year  1974  than  in  fiscal  year 
1973 ;  in  the  ninth  the  increase  was  16.5  percent. 

I  should  like,  if  T  may,  to  focus  first  on  the  fifth  circuit.  Despite  an 
exceedingly  heavy  workload  per  judge,  that  court  has  prided  itself 
over  the  past  several  years  on  its  ability  to  remain  current  and  to  be 
free  of  backlog.  The  report  of  the  clerk  of  the  fifth  circuit  for  fiscal  year 
1974  states,  however,  that  as  a  result  of  increased  filings  and  a  lowered 
output  per  active  judge,  the  fifth  circuit  experienced  a  substantial 
increase  in  cases  ready  for  oral  argument  but  not  calendared  as  of  their 
cutoff  date — and  I  quote — "resulting  in  a  backlog  of  120  cases  (6  weeks 
of  court) ." 

Perhaps  more  significant  than  the  backlog  itself  is  the  onerous  work- 
load already  being  shouldered  by  the  active  judges  of  the  fifth  circuit. 
The  clerk's  report,  referred  to  above,  shows  an  average  of  717  decisions 
per  active  judge.  These  include  351  opinions  and  participations  and,  in 
addition,  a  substantial  number  of  petitions  for  rehearing  and  adminis- 
trative-interim matters.  It  would  hardly  do  to  suggest  that  the  solu- 
tion lies  in  increased  judicial  output,  even  on  a  temporary  basis. 

One  must  pay  tribute  to  the  creativity  of  the  judges  of  that  circuit 
for  what  they  have  accomplished  in  keeping  current  during  the  past 
few  years,  through  fiscal  1973.  Nevertheless,  that  success  hacl  not  been 
without  a  price.  It  is  by  now  a  familiar  tale  that  in  well  over  50  percent 
of  all  the  cases  in  that  court,  the  opportunity  for  oral  argument  is 
denied  to  the  parties.  Similarly,  in  more  than  one-third  of  the  cases 
there  is  no  opinion,  or.  stated  more  accurately,  there  is  a  Rule  21  opinion 
which  ordinarily  includes  nothing  bej^ond  the  fact  of  affirmance  and  a 
reference  to  the  decision  of  the  court  explaining  that  procedure.  More- 
over, in  418  cases,  23  percent  of  the  court's  decisions,  there  was  both  a 
Rule  21  opinion  and  a  denial  of  oral  argument. 

It  may  bear  mention  that  Judge  Griffin  Bell,  one  of  the  leading  pro- 
ponents of  the  system  of  screening  cases  to  reduce  oral  arg-ument  or 
deny  it  altogether,  appeared  at  a  hearing  of  the  Commission  held  in 
1973  and  expressed  his  view  that  the  court  was  denying  oral  argument 
in  too  many  cases.  He  suggested  that  a  reduction  of  some  10  percent 
would  be  appropriate.  However,  the  court  has  not  been  able  to  achieve 
tlie  reduction  called  for  by  Judge  Bell.  Thus  we  see  that  the  fifth  cir- 
cuit presents  a  picture  of  a  court  whose  judges  are  working  exceedingly 
hard  and  who  are  handling  a  huge  caseload;  a  court  which  is  using 
truncated  procedures  in  a  large  number  of  cases ;  and  yet,  despite  these 
Herculean  efforts,  a  court  in  which  a  backlog  has  developed  and  prom- 
ises to  increase. 

Moreover,  witli  a  court  of  15  judges  it  is  not  easy  to  maintain  the 
law  of  the  circuit — that  is,  to  aA^id  intracircuit  conflicts.  The  fifth 
circuit  has  taken  its  obligation  to  hold  en  banc  hearings  most  seri- 
ously. Indeed,  of  a  grand  total  of  70  cases  determined  en  banc  over 
the  country,  33  were  in  the  fifth  circuit.  One  should  certainly  be 
appreciative  of  the  willingness  of  that  court  to  sit  en  banc  when 


necessary,  despite  the  burden  on  the  individual  judges;  and  one  should 
note  further  that  in  all  but  four  of  these  33  cases  the  court  allowed 
oral  argument  en  banc.  Yet,  perhaps,  one  may  be  permitted  to  specu- 
late that  the  need  for  so  many  en  banc  determinations  is,  in  part,  a 
result  of  the  fact  that  the  court  is  so  larse ;  that  there  are  so  many 
panels  sitting.  Further,  with  15  judges  sitting  on  each  en  banc  hearing, 
the  time  consumed,  time  which  might  otherwise  be  spent  hearing  and 
determining  other  cases,  is,  to  put  it  mildly,  substantial.  If  we  were 
to  compare  the  time  spent  hearing  and  conferring  on  these  29  en  banc 
determinations  in  which  oral  argument  was  held  with  the  judge  time 
which  would  be  required  if  the  court  were  composed  of  only  nine 
judges,  it  becomes  apparent  that  the  extra  six  judges  alone  could 
readily  decide  close  to  100  cases,  according  oral  argument  to  each. 

As  the  Commission  emphasized  in  its  report,  a  majority  of  the 
active  judges  of  the  fifth  circuit  have  called  for  realignment  now  as 
the  first  step  in  solving  the  problems  of  the  circuit.  This  is  under- 
standable, for  it  must  be  remembered  that  not  so  very  long  ago  the 
court  formally  and  officially,  and  I  should  add,  unanimously,  expressed 
its  opposition  to  the  creation  of  additional  judgeships  for  the  circuit, 
being  of  the  view  that  the  quality  of  justice  would  thereby  be  impaired. 

As  you  know,  the  Commission  has  recommended  a  plan  for  creating 
two  new  circuits  out  of  the  present  fifth.  Its  report,  which  has  been 
included  in  the  record  of  this  subcommittee,  provides  the  data  as  of 
fiscal  year  1973,  with  respect  to  the  resulting  caseload  under  such  a 
division.  If  I  may,  I  should  like  to  submit  for  the  record  the  caseloads 
which  would  have  resulted  in  fiscal  1974,  both  from  the  recommended 
plan  and  from  each  of  the  two  alternatives  which  the  Commission 
outlined  in  its  report.  These  data  are  computed  in  the  same  manner 
as  those  in  the  Commission's  report,  but  on  the  basis  of  fiscal  year 
1974  filings. 

Commission  recommendation 

Table  I 

Filings,  fiscal  Filings,  fiscal 

Fifth  circuit :                               yearl97i  Eleventh  circuit :                        yeari9n 

Florida 800  Texas   1,017 

Georgia 469  Louisiana 534 

Alabama 329  Mississippi 133 

■  Oanal  Zone 7 

Total 1,  598  ■ 

Total 1.  691 

Alternative  No.  1 

Fifth  circuit :  Eleventh  circuit : 

Florida 800  Texas   1,017 

Georgia 469  Louisiana 534 

Alabama 329  Arkansas  154 

Mississippi : 133  Oanal  Zone 7 


Total 1.731  Total 1,712 

Alternative  No.  2 

Fifth  circuit :  Eleventh  circuit : 

Florida 800  Texas   1,017 

Georgia 469  Louisiana 534 

Alabama 329  Oanal  Zone 7 

Mississippi 133 


Total 1,731 


Total 1,  558 
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It  would  appear  clear  that  the  need  for  circuit  realignment  of  the 
present  fifth  circuit,  with  the  creation  of  an  additional  circuit,  is  most 
compelling  and,  understandably,  there  is  a  sense  of  urgency  with 
respect  to  the  need  for  relief  at  the  earliest  possible  moment. 

I  should  like  to  turn  now  to  the  situation  which  the  Commission 
found  in  the  ninth  circuit  and  to  what  has  developed  since  the  filing 
of  the  Commission's  report  recommending  the  division  of  that  circuit 
and  the  creation  of  a  twelfth  circuit.  Here,  too,  if  I  may,  I  should  like 
to  include  in  the  record  the  1974  caseloads  for  the  two  circuits  rec- 
ommended by  the  Commission. 

Table  II 

Twelfth  circuit :  New  ninth  circuit : 

California    1, 153           California 584 

Southern  Northern 

Central  Eastern 

Arizona 264           Alaska 31 

Nevada 128           Washington 217 

Oregon   144 

Total 1, 545           Idaho    36 

Montana 47 

Hawaii 55 

Guam    36 


Total 1,150 

In  addition,  I  should  like  to  provide  similar  data  for  a  plan  which 
the  Commission  described  in  detail  and  characterized  as  preferable  to 
doing  nothing,  but  which  it  found  so  clearly  inferior  to  the  recom- 
mended plan  that  it  could  not  recommend  it  even  as  an  alternative. 
These  figures  are  as  follows : 

Table   III  "^ 


Circuit  X : 

California    1,737 

Nevada 128 

Hawaii 55 

Guam    36 


Total 1,956 


Circuit  Y : 

Alaska 31 

Washington 217 

Oregon    144 

Idaho    36 

Montana 47 


Total 475 

^  N.B.  Under  this  plan  Arizona  would  be  assigned  to  the  tenth  circuit. 

It  should  be  emphasized  that  the  growth  in  filings  in  the  ninth 
circuit  has  been  one  of  the  largest  of  any  of  the  circuits.  During  fiscal 
1974  there  was  an  increase  of  16.5  percent  in  the  caseload  as  compared 
to  the  previous  year.  This  is  three  times  the  rate  of  growth  for  the 
country  as  a  whole. 

The  Commission  recommended  a  plan  under  which  two  of  the 
judicial  districts  in  California  would  be  assigned  to  the  ninth  circuit 
and  two  to  a  new  twelfth  circuit.  It  did  this  in  large  measure  because 
of  the  large  number  of  filings  originating  in  the  State  of  California. 
In  fiscal  1974  there  were  almost  200  more  filings  attributable  to  Cali- 
fornia than  there  were  in  fiscal  year  1973.  Thus,  that  State  alone,  with 
appropriate  adiustment  for  administrative  appeals,  generated  1,737 
filings  during  that  single  fiscal  year.  If  we  put  the  fifth  circuit  to  one 
side,  this  number  of  cases,  attributable  to  the  single  State  of  Cali- 
fornia, was  greater  than  that  of  any  of  the  circuits  except  the  second, 
and  it  approached  the  total  filings  in  that  circuit  as  well. 
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Much  has  been  made  of  the  fact  that  a  great  deal  of  the  increase 
in  the  ninth  circuit  is  attributable  to  litigation  involving  the  Environ- 
mental Protection  Agency.  Certainly  this  should  not  be  minimized; 
and  yet  it  is  relevant  to  note  that  in  conferences  with  the  staff  of  that 
agency,  members  of  the  Commission  staff  learned  that  no  immediate 
diminution  is  in  prospect.  On  the  contrary,  looking  ahead,  we  can  en- 
vision the  EPA's  generating  a  large  volume  of  litigation  in  a  variety  of 
fields,  and  it  is  small  consolation  to  private  litigants  who  suffer  from 
the  resulting  backlog  to  be  able  to  point  to  the  source  of  much  of  their 
trouble. 

Perhaps  it  is  desirable,  at  the  risk  of  repeating  a  twice-told  tale,  to 
describe  the  impact  of  the  situation  in  the  ninth  circuit  on  the  individ- 
ual civil  litigant.  As  the  chairman  has  pointed  out,  our  search  is  for 
justice. 

The  Commission  heard  a  great  deal  of  testimony  about  civil  cases 
which  were  delayed  a  year  and  a  half  and  longer  from  the  time  of  the 
filing  of  the  last  brief  until  the  case  was  scheduled  for  oral  argument. 
We  have  heard  that  it  is  the  practice  of  certain  Government  agencies 
to  file  supplemental  memorandums  in  ninth  circuit  civil  cases  precisely 
because  of  the  long  delays  during  which  the  law  has  changed.  The 
median  duration  of  cases  tells  some  of  the  story,  but  it  is  also  significant 
to  study  the  Administrative  Office  report  of  cases  under  submission  for 
more  than  3  months  as  of  June  30,  1974 — cases  already  argued  and 
heard  or  cases  where  briefs  have  been  submitted  to  the  panel.  There 
were  a  total  of  291  such  cases  in  all  of  the  courts  of  appeals  of  the 
country ;  more  than  20  percent  of  them  were  in  the  ninth  circuit.  If 
we  turn  to  cases  that  have  been  under  submission  for  more  than  9 
months,  then  we  find  the  ninth  circuit  responsible  for  15  out  of  36,  or 
over  40  percent.  These  figures,  it  should  be  emphasized,  represent  the 
time  that  the  litigants  must  wait  for  a  decision  after  the  case  has  been 
either  argued  or  submitted.  Clearly,  another  source  of  delay  is  in  the 
period  during  which  the  litigants  wait  for  oral  argument  or  for 
submission. 

No  one  would  suggest  that  the  judges  of  the  ninth  circuit  are  not 
burdened.  As  a  result,  that  court  has  taken  to  assigning  district  court 
judges  to  the  various  panels  of  the  courts  of  appeals,  with  serious 
negative  reaction  on  the  part  of  a  number  of  members  of  the  bar  who 
testified  at  the  Commission's  hearings,  as  pointed  out  in  the  opening 
statement  of  the  chairman. 

A  careful  study  of  the  practices  in  the  ninth,  compared  with  the 
other  circuits,  fully  explains  the  source  of  the  concern  by  the  bar. 
Looking  to  the  signed  majority  opinions  handed  down  by  the  ninth 
circuit  in  fiscal  year  1973,  the  latest  year  for  which  we  have  such  data, 
we  find  that  only  58  percent  of  them  were  written  by  active  judges  of 
that  circuit,  a  little  over  half.  This  is  the  lowest  percentage  of  any  of 
the  circuits.  Another  15  percent  were  written  by  senior  circuit  judges, 
with  27  percent  of  the  signed  majority  opinions  written  by  other 
judges.  Again,  this  figure  of  27  percent  is  the  highest  in  the  country, 
and  may  be  compared  with  a  6-percent  figure  for  the  second  circuit, 
a  4-percent  figure  for  the  fifth,  and  14  percent  for  the  sixth.  Most 
striking  of  all,  however,  is  the  fact  that  a  total  of  61  different  judges 
wrote  signed  majority  opinions  of  the  court  for  the  ninth  circuit  dur- 
ing that  single  fiscal  year.  This  is  more  than  twice  the  number  of 
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judges  writing  opinions  for  the  next  ranking  circuit  and,  for  example, 
more  than  four  times  the  number  of  judges  who  wrote  signed  majority 
opinions  in  the  fourth  circuit. 

In  these  circumstances,  maintaining  the  law  of  the  circuit — avoid- 
ing intracircuit  conflicts  on  doctrine  or  differing  attitudes  with  respect 
to  the  application  of  accepted  rules— becomes  exceedingly  difficult.  To 
hold  en  banc  hearings  exacts  a  high  price,  although  the  ninth  circuit 
did  have  five  arguments  en  banc  during  fiscal  1974  and  decided  three 
other  cases  en  banc  without  oral  argument. 

The  conclusion  seems  inescapable  that  the  ninth  circuit  has  taken 
to  reducing  the  number  of  oral  arguments  it  will  accord  litigants.  In 
fiscal  year  1974  the  total  number  of  oral  arguments — the  absolute  num- 
ber— dropped  by  21  percent  as  compared  to  fiscal  1973.  What  is  impor- 
tant in  the  present  context,  however,  is  not  that  the  court  heard  fewer 
cases  as  terminations  increased,  but  rather  that  despite  increased  re- 
sort to  tnmcated  procedures,  despite  the  use  of  so  very  many  judges 
assigned  to  the  panels  from  other  duties,  the  court  continued  to  fall 
behind  in  its  work. 

It  appears  clear  at  this  juncture  that  the  management  of  a  circuit 
Avhich  extends  from  the  Arctic  Circle  to  the  Mexican  border,  from 
Hawaii  and  Guam  to  Idaho  and  Montana,  presents  insurmountable 
problems.  As  already  noted,  the  experience  of  the  fifth  persuaded  the 
judges  of  that  circuit  unanimously  to  refuse  to  increase  the  number 
of  active  judgeships  beyond  15.  And  it  will  be  further  recalled  that 
the  judges  of  the  fifth,  "by  an  impressive  majority,  are  seeking  relief 
from  their  present  situation.  There  is  no  need  to  have  the  ninth  cir- 
cuit relive  the  recent  history  of  the  fifth.  The  size  of  the  ninth  should 
be  reduced,  and  it  should  be  reduced  now,  before  its  caseload  expands 
still  further. 

It  is  perhaps  important  to  note  that  whereas  we  heard  a  great  deal 
of  sentiment  for  some  structural  change,  serious  concern  was  ex- 
pressed— and  has  been  expressed — about  the  proposal  of  the  Commis- 
sion to  have  two  of  the  judicial  districts  of  California  assigned  to  one 
circuit  and  two  to  another.  The  Commission  explored  the  problem 
and  deliberated  carefully  concerning  it.  My  colleague,  Prof.  Arthur 
Hellman,  has  written  an  article  which  appears  in  the  May  1974  issue  of 
the  University  of  Pennsylvania  Law"  Review  entitled  "Legal  Problems 
of  Dividing  a  State  Between  Federal  Judicial  Circuits."  It  canvasses 
all  of  the  problems  involved  and  analyzes  each  most  carefully.  The 
results  of  his  study  were  available  to  the  Commission,  which  numbers 
among  its  members  such  leading  scholars  in  the  field  of  Federal  juris- 
diction and  Federal  courts  as  Dean  Roger  Cramton  of  Cornell  Law 
School  and  Prof.  Herbert  Weschler  of  Columbia  Law  School.  They 
concluded,  as  did  Judge  Ben  C.  Duniway  of  the  ninth  circuit,  that  the 
problems  were  neither  insoluble  nor  unmanageable. 

Finally,  it  may  be  appropriate  to  say  a  few  words  concerning  the 
process  utilized  by  the  Commission  in  arriving  at  its  conclusions  with 
respect  to  each  of  the  circuits.  Hearings  were  held  during  August  and 
the  beginning  of  September  1973,  not  only  in  Washington,  but  also  in 
four  cities  of  the  fifth  circuit  and  four  cities  of  the  ninth  circuit.  There 
was  extensive  newspaper  publicity  concerning  the  ninth  circuit  hear- 
ings in  both  San  Francisco  and  Los  Angeles.  A  large  number  of  wit- 
nesses, representing  both  bench  and  bar,  testified.  The  witness  list  in 
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California  alone  included  the  following  (to  name  only  the  members  of 
the  practicing  bar)  :  Mayor  Joseph  L.  Alioto  of  San  Francisco;  Moses 
Lasky,  Esq. ;  John  Bates,  Esq. ;  Morris  Doyle,  Esq. ;  G.  William  Shea, 
Esq. ;  Lawrence  Campell,  Esq. ;  Marcus  Mattson,  Esq. ;  John  Cleary, 
Esq.,  of  the  San  Diego  City  Bar  Association;  and  Leonard  Sachs,  Esq., 
on  behalf  of  the  Los  Angeles  Trial  Lawyers  Association.  Of  course, 
many  who  were  invited  to  participate,  both  through  a  general  invita- 
tion and  as  a  result  of  specific  inquiries,  were  not  able  to  participate 
during  that  particular  period  of  the  summer. 

Thereafter,  a  preliminary  report  was  prepared  and  circulated  widely. 
In  addition,  a  copy  of  that  report  was  published  in  the  advance  sheets 
of  the  West  Publishing  Co.'s  Federal  Eeporter  and  Federal  Supple- 
ment. The  Commission  received  literally  hundreds  of  communications 
expressing  opinions  concerning  the  preliminary  report  and  the  various 
proposals  contained  therein.  The  Commission  also  had  before  it  a 
statement  of  the  State  Bar  of  California  concerning  the  restructuring 
of  the  ninth  circuit.  In  short,  the  Commission  made  every  effort  to 
gain  the  advantage  of  all  ideas,  comments,  and  reactions  both  with 
respect  to  these  proposals  and  to  a  variety  of  other  alternatives  which 
were  put  forth  during  the  course  of  its  work. 

As  Senator  Hruska  noted,  there  are  those  who  have  suggested  that 
circuit  realignment  should  await  completion  of  the  Commission's  re- 
port dealing  with  the  structure  and  internal  procedures  of  what  the 
statute  terms  the  Federal  Courts  of  Appeals  System.  It  is  significant 
that  in  its  report,  the  Commission  noted  that,  in  its  view,  realignment 
of  the  two  largest  circuits  in  the  country  is  an  essential  preliminary 
step,  as  indeed  the  Congress  had  concluded,  providing  the  basis  on 
which  to  build  firmly  and  soundly  with  respect  to  other  changes  which 
might  develop.  Some  examples  may  prove  helpful  concerning  this 
point.  A  proposal  put  forth  by  a  special  committee  of  the  American 
Bar  Association,  presented  to  the  Commission  in  great  detail  by  Judge 
Shirley  Hufstedler,  provides  for  the  creation  of  a  new  tribunal,  but 
with  the  understanding  that  there  would  be  no  bypass  of  the  present 
courts  of  appeal — that  is,  that  cases  would  go  to  the  new  court  only 
after  they  had  already  been  decided  by  one  of  the  regional  courts  of 
appeals.  A  large  numl3er  of  other  suggestions,  vigorously  urged  upon 
us,  and  referred  to  this  morning,  would  augment  the  burdens  of  the 
present  courts  of  appeals  by  increasing  the  proportion  of  cases  in 
which  oral  argument  is  heard  and  discouraging  the  decision  of  cases 
without  written  opinions. 

In  short,  what  the  Commission  has  recommended  with  respect  to 
circuit  realignment  appeared  to  it  then,  and  I  am  confident  appears  to 
it  now,  as  an  essential  step  regardless  of  what  other  recommendations 
may  emerge  from  the  work  of  the  Commission  in  the  course  of  the 
second  phase  of  its  assignment. 

Thank  you,  Mr.  Chairman. 

Senator  Burdick.  Thank  you  for  a  very  fine  statement,  and  we 
appreciate  it. 

I  only  have  one  or  two  questions. 

I  want  you  to  understand  that  in  these  hearings  this  week  we  are 
dealing  with  the  fifth  circuit  so  that  my  questions  won't  be  directed 
to  the  ninth  circuit  today.  I  presume  you  will  be  available  later  on  with 
respect  to  the  ninth  circuit. 

Mr.  Levin.  Yes  indeed,  Mr.  Chairman.  It  would  be  my  pleasure. 
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Senator  Burdick.  In  your  statement,  you  say  that  the  judges  of  the 
fifth  circuit  unanimously  expressed  their  opposition  to  the  creation 
of  additional  judgeships. 

Mr.  Levin,  Yes.  sir,  ]\Ir.  Chairman. 

Senator  Btjedick.  In  other  words,  they  take  the  position  that,  for 
the  effective  operation  of  the  court,  it  should  not  exceed  15  judges  at 
any  time  ? 

Mr.  Levin.  Mr.  Chairman,  to  be  entirely  fair,  this  is  the  last  forinal 
expression  of  the  court  as  such  that  was  transmitted  to  the  Judicial 
Conference  of  the  United  States.  A^Hiether  the  present  court  would 
now  be  unanimous  in  that  view,  I  would  not  be  authorized  to  state,  but 
that  was  the  unanimously  expressed  view  as  of  the  last  official  state- 
ment of  the  judges,  and  it  was  formally  communicated. 

Senator  Burdick.  "Wlien  was  that  expressed  ? 

Mr.  Levin.  I  believe  that  was  expressed  in  about  1970 — perhaps 
Judge  Brown  would  know — it  was  not  that  long  ago.  I  should  say, 
also,  that  it  was  a  position  taken  at  a  considerable  personal  sacrifice 
to  the  judges,  because  this  meant  that  they  were  going  to  individually 
bear  a  greater  burden  and  they  underscored  the  fact  there  was  the 
risk  of  affecting  the  quality  of  the  judicial  product. 

Senator  Burdick.  I  understand  that  the  judges  of  the  ninth  circuit 
made  the  same  statement  with  regard  to  the  ninth  ? 

Mr.  Levin.  This  I  have  not  seen  in  formal  fashion.  They  have  13 
judges  in  the  ninth,  but  we  could  verify  that  for  you,  sir. 

I  can  say  that  the  decision  of  the  judges  in  the  fifth,  when  they 
took  that  action,  has  been  referred  to  by  judges  of  the  ninth. 

Senator  Burdick.  We  will  check  into  the  ninth. 

]Nfr.  Levin.  I  will  look  into  the  matter  and  provide  the  clarifying 
information  for  the  record. 

[Mr.  Levin's  correspondence  on  this  matter  follows :] 

Commission  on  Revision  of  the 
Federal  Court  Appellate  System, 

Washington,  D.C.,  Octoier  4>  19T^. 
Senator  Quentin  N.  Burdick, 
Old   Senate   Office  Building, 
Washington,   D.C. 

Dear  Senator  Burdick:  At  the  September  24  hearings  of  the  Subcommittee 
on  Improvements  in  Judicial  Machinery  a  series  of  questions  were  posed  con- 
cerning the  experience  of  the  Fifth  Circuit  with  fifteen  judgeships.  These  ques- 
tions, put  to  several  witnesses,  focused  both  on  when  that  Court  reached  its 
present  size  and,  secondly,  when  the  active  judges  of  that  Court  resolved,  unan- 
imously, to  oppose  any  increase  in  judgeships  asserting  that  to  have  more 
than  15  judges  "would  diminish  the  quality  of  justice  in  the  circuit."  This 
resolution  was  adopted  in  October  1971  and  is  quoted  in  the  published  proceed- 
ings of  the  .Judicial  Conference  of  the  United  States,  October  28-29,  1974.  (A 
marked  copy  of  the  relevant  pages  is  enclosed.) 

It  is  noteworthy  that  the  cited  report  includes  language  which  makes  it  clear 
that  the  resolution  of  October  1971  was  a  reaffirmation  of  an  earlier  resolution. 
The  Judicial  Council  of  the  Fifth  Circuit,  it  recounts  by  way  of  preamble, 
"holds  strongly  to  its  prior  formal  determination,"  opposing  an  increase  in  size. 

The  Judicial  Conference  of  the  Fifth  Circuit  in  October  1971  acted  on  the 
basis  of  substantial  experience.  The  Court  reached  13  judgeships  in  Fiscal  Year 
1967  (the  legislation  was  enacted  in  March,  1966).  It  became  a  court  of  15  during 
Fiscal  Year  1969  (the  legislation  was  enacted  in  June,  1968)  and  the  Fifth  Cir- 
cuit had  continued  as  a  court  of- 15  through  Fiscal  Year  1969,  Fiscal  Year  1970 
and  Fiscal  Year  1971  prior  to  the  unanimous  reaffirmation  of  opposition  to  a 
larger  court  referred  to  above. 
Sincerely  yours, 

A.  Leo  Levin. 


74 

[The  material  referred  to  in  Mr.  Levin's  letter  of  October  4,  1974, 
taken  from  pages  81-82  of  the  report  of  the  proceedings  of  the  Judicial 
Conference  of  the  United  States,  October  28-29,  1971,  follows:] 

Additional  Ciecuit  Judgeships 

After  consideration  of  the  recommendations  of  tlie  Committee  on  Court  Admin- 
istration based  on  the  quadrennial  survey  of  the  needs  of  the  courts  of  appeals 
conducted  by  the  Subcommittee  on  Judicial  Statistics,  tlie  Conference  agreed  to 
recommend  to  the  Congress  the  establishment  of  ten  additional  circuit  judgeships, 
as  follows : 

Circuit :  ^ 

1st 

2d 

3d 

4th 

5th 

6th 

7th 


ber 

1 

Circuit — Continued 

8th 

Number 
0 

^9. 

9th 

2 

1 

10th 

1 

2 
0 
0 

District  of  Columbia 

Total 

0 

10 

1 

1  Conditional  upon  certification  of  need  by  tlie  Judicial  Conference. 

In  making  this  recommendation  the  Conference  noted  that  based  on  statistics 
alone  seven  additional  judgeships  would  be  warranted  in  the  Fifth  Circuit  over 
and  above  the  15  now  authorized  and  five  additional  judgeships  would  be  war- 
ranted in  the  Ninth  Circuit  rather  than  the  two  recommended.  The  Conference 
agreed  further  with  its  Committee  on  Court  Administration  that  to  increase  the 
number  of  judges  in  a  circuit  beyond  15  would  create  an  unworkable  situation. 
In  this  connection  the  Conference  noted  a  resolution  unanimously  adopted  by  the 
judges  of  the  Fifth  Circuit  in  October  1971  in  which  the  judges  state  that  the 
Judicial  Council  "holds  strongly  to  its  prior  formal  determination  that  to  inci'ease 
the  number  of  judges  beyond  15  would  diminish  the  quality  of  justice  in  this 
circuit  and  the  effectiveness  of  this  court  to  function  as  an  institutionalized  federal 
appellate  court."  The  Judicial  Council  of  the  Fifth  Circuit  went  on  to  endorse 
H.R.  7378,  a  bill  to  establish  a  Commission  on  the  Revision  of  the  Judicial 
Circuits  as  previously  proposed  by  the  Judicial  Conference  "as  an  indispensable 
first  step  toward  improvement  in  the  federal  circuit  court  system." 

Senator  Burdick.  You  have  spent  considerable  time  on  the  fact  that 
oral  arguments  were  denied  in  many  cases.  Is  that  necessarily  bad? 
There  are  some  cases  where  it  was  clearly  stated  that  oral  argument 
may  not  add  anything  to  the  case ;  is  that  not  true  ? 

Mr.  Levin.  Yes,  I  think  it  is  true,  Mr.  Chairman. 

I  think  the  crucial  point  about  denial  of  oral  argument  is  not  that 
we  are  suggesting  it  should  be  allowed  in  every  case.  Phrased  differ- 
ently, I  would  not  suggest  that  oral  argument  should  never  be  denied. 
But  one  of  the  leading  proponents  of  the  screening  procedure — referred 
to  by  the  Chief  Judge  as  the  father  of  the  proposal — says  that  oral 
argument  is  being  denied  in  too  many  cases,  that  it  should  be  reduced 
by  at  least  10  percent ;  that  has  been  said  by  one  of  the  leading  pro- 
ponents. I  think  we  should  take  a  look  at  the  cumulative  effect  of  a 
number  of  new  procedures.  When  we  combine  no  oral  argument  with 
no  opinion  and,  in  view  of  the  exigencies  in  the  decision  of  many  of 
these  cases,  no  conferences  eyeball  to  eyeball,  then  we  have  problems 
of  a  different  order  of  magnitude. 

Senator  Burdick.  You  are  not  advocating  oral  argument  in  all 
cases  ? 

Mr.  Levin.  No.  it  doesn't  rest  on  the  notion  that  we  ought  to  make 
possible  oral  argument  in  lall  cases ;  no,  sir. 

Senator  Burdick.  Mr.  Westphal  ? 
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Mr.  Westphal.  Professor  Levin,  on  this  last  point  the  chairman  was 
making  inquiry  about,  you  mentioned  that,  in  connection  with  the 
Commission's  study  of  the  fifth  circuit  problem,  you  held  public  hear- 
ings in  Houston,  New  Orleans,  and  Jackson,  Miss.,  and,  at  those  hear- 
ings did  you  hear  testimony  from  many  members  of  the  trial  bar  as 
well  as  officials  of  State  bar  associations  ? 

Mr.  Levix.  Yes ;  we  did. 

Mr.  Westphal.  Can  you  tell  us  what  the  attitude  was  of  those  mem- 
bers of  the  bar  who  appeared  before  your  Commission  at  these  hear- 
ings concerning  these  procedures  in  the  fifth  circuit  which  have  in- 
volved screening  of  cases  and  denial  of  oral  argument  to  the  extent 
that  you  have  indicated  in  your  statement?  AVliat  has  been  the  atti- 
tude of  the  bar  ? 

Mr.  Le\^n.  Mr.  Westphal,  I  think  it  is  appropriate  to  answer  that 
by  making  two  points.  One,  they  are  not,  as  you  would  expect  the  case  to 
be,  unanimous.  But  by  and  large,  I  think,  they  were  deeply  concerned 
that  things  were  going  too  far,  I  think  this  is  a  fair  characterization  of 
the  attitudes  expressed  to  us.  It  would  be  very  difficult  to  say  they 
wanted  things  returned  to  the  situation  as  it  existed  several  years  ago. 
There  was  deep  concern  expressed  to  us  in  the  hearings. 

We  are  having  conducted  for  us  a  scientific  survey  in  which  3,000 
lawyers  who  have  had  cases  before  three  circuits  are  being  circularized 
with  a  carefully  pretested  questionnaire.  The  results  are  coming  in. 
There  are  thousands  of  lawyers  in  the  fifth  circuit,  but  the  rate  of 
return  is  exceedingly  high — beyond  60  percent.  I  would  say  that  the 
first  returns  I  have  seen,  preliminarily,  support — on  the  basis  of  this 
kind  of  sajnple — a  deep  concern  about  the  extent  to  which  these  trun- 
cated procedures  have  affected  the  appellate  practices, 

Mr.  Westphal.  Can  you  tell  us  when  your  Commission  plans  to 
complete  the  contemplation  of  these  returns  you  have  received  from 
members  of  the  practicing  bar  ? 

Mr.  LE^^N.  We  would  hope  within  6  weeks.  We  are  not  doing  it 
ourselves,  but  indeed  we  may  have  a  report  which  would  be  citable  at 
that  time. 

Mr.  Westphal.  Now,  is  your  Commission  planning  to  print  or  pub- 
lish in  some  form  the  transcripts  of  the  hearings  conducted  at  these 
cities  I  have  mentioned  in  the  fifth  circuit  as  well  as  the  cities  on  the 
west  coast  ? 

Mr.  Levex.  Yes,  sir. 

]Mr.  Westphal.  In  what  stage  is  the  publication  of  those  transcripts? 

Mr.  Levin.  We  have  received  page  proof  on  approximately  a  little 
over  half.  The  rest  has  been  promised  for  this  week.  My  guess  is,  in 
some  form,  it  should  be  usable  within  a  month  or  6  weeks  and  in  final 
form  maybe  a  month  thereafter.  This  is  a  rough  estimate,  and  the  rea- 
son for  it  is,  they  have  not  been  complying  with  their  prior  promises. 

Mr.  Westphal.  I  assume  there  will  be  no  problem  in  your  making 
copies  of  that  printed  transcript  available  to  the  subcommittee  so  it  can 
take  legislative  notice  of  the  information  that  you  gathered  at  your 
hearings  in  these  places  ? 

Mr.  Levin.  That  was  a  major  purpose,  sir,  of  making  it  available  in 
that  form. 

Mr.  Westphal.  You  have,  in  the  course  of  the  second  phase  of  the 
Commission's  study,  received  testimony  from  various  members  of  so- 
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called  specialized  bars — the  tax  bar  and  patent  bar,  among  others — 
concerning  the  feasibility  or  the  desirability  of  creating  specialized 
courts  to  handle  either  tax  cases  or  patent  cases  or  even  perhaps  both 
types  of  cases  within  the  jurisdiction  of  one  court.  Has  your  study  of 
that  possibility  produced  an  evaluation  of  the  number  of  such  cases 
which  are  filed  in  the  courts  of  appeals  from  the  various  circuits,  so  that 
you  can  express  an  opinion  as  to  whether  the  creation  of  such  special- 
ized courts,  were  they  legislatively  authorized,  would  take  away  from 
the  11  courts  of  appeals  a  sufficient  caseload — and  more  particularly, 
from  the  fifth  and  the  ninth  circuits — to  obviate  the  necessity  of 
some  kind  of  geographical  realignment  of  those  circuits? 

Mr.  Levin.  Yes,  sir.  There  are  perhaps  four  major  proposals  which 
should  be  mentioned  here.  First  is  patent  litigation,  where  there  is  the 
strongest  support,  although,  again,  the  bar  is  not  unanimous.  The  total 
caseload  is  less  than  150.  It  was  about  122  a  year  ago.  It  is  simply  not 
of  an  order  of  magnitude,  even  considering  the  weighted  caseload,  that 
has  any  impact  at  all  on  these  conclusions. 

The  next  field  is  tax.  But  there  we  heard  from  the  counsel  of  the 
tax  section  of  the  American  bar.  They  are  strongly  opposed  to  a  spe- 
cialized tax  court,  and  I  think  it  fair  to  say  that  most  witnesses  have 
very  little  support  for  a  tax  court  as  such. 

Wliat  there  is — and  this  gets  to  the  third  thing  that  ought  to  be 
considered— is  the  possibility  of  creating  some  kind  of  a  tribunal  which 
would  not  drain  off  all  tax  litigation,  but  which  might  more  rapidly 
resolve  intercircuit  conflicts  in  the  tax  area.  The  volume  of  cases  which 
are  being  talked  about  for  that  purpose  is  relatively  small.  The  total 
number  which  people  are  talking  about  for  such  a  tribunal — part  of 
which  would  be  tax  cases,  part  administrative  decision  cases,  part  other 
things — might  be  1,500  cases  a  year.  These  might  well  include  cases  of  a 
significance  in  other  areas  that  would  be  referred  to  in  different  ways. 

As  a  result,  I  think  I  can  say  with  some  confidence  that  none  of  the 
major  proposals  before  us,  which  have  wide  support,  envision  that  kind 
of  a  siphoning  off  of  caseload  from  the  present  regional  circuits  which 
would  affect  these  conclusions. 

Mr.  Westphal.  Do  you  know  of  any  other  proposals  with  reference 
to  changes  in  structure  or  procedure  which  might  be  employed  by 
courts  of  appeals  which  could  so  lighten  the  workload  of  the  15  judges 
in  the  fifth  circuit  and  the  13  judges  in  the  ninth  circuit  so  that, 
again,  the  necessity,  as  you  urge,  of  realigning  these  circuits  geo- 
graphically, could  be  obviated  ? 

Mr.  LEV^N.  INIr.  Westphal,  let  me,  if  I  may,  respond  in  some  detail. 
There  are  proposals  for  total  changes  with  respect  to  the  handling  of 
administrative  appeals.  I  think  I  can  fairly  say  that,  of  the  alternatives 
likely  to  be  presented  to  the  Commission,  none  would  so  siphon  off 
these  cases.  I  mention  the  next  point  because  one  of  the  possibilities 
going  directly  to  your  point  about  changes  of  procedures  involves 
the  notion  that  you  lose  the  right  of  appeal  but  you  have  something 
like  a  certiorari  procedure,  or  what  Judge  Wisdom  likes  to  refer  to  as 
a  writ  practice.  People  have  suggested  this  procedure  for  appeals  in 
diversity  cases.  These  are  the  kinds  of  proposals  which  are  getting 
some  kind  of  support — that  is,  the  opposition  immediately  engendered 
isn't  tremendously  strong  for  cogent  reasons.  I  think  this  leave-to- 
appeal  procedure  would  go  against  what  some  have  assumed  to  be 
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virtually  a  major  premise,  that  there  is  a  right  in  our  system  to  at  least 
one  appeal,  and  not  simply  to  one  judge.  That  might  save  some  time, 
although  I  don't  know  that  it  would  still  be  of  an  order  of  magnitude 
sufficient  to  avoid  the  real  problem. 

The  use  of  central  staff  has  been  urged  by  many  and  will  be  seriously 
considered  by  the  Commission.  But  again,  if  we  have  to  leave  judging 
to  judges,  then  I  do  not  envision — from  what  I  have  seen,  and  we 
have  carefully  gone  over  Professor  Meador's  seminar  work — that  pro- 
posals for  use  of  central  staff,  where  they  are  to  aid  the  judges  in 
doing  judging,  would  so  affect  the  cases  that  realignment  would  not 
be  necessary. 

In  short,  if  I  may  elaborate,  I  am  not  speaking  at  the  moment  sub- 
stantively against  any  of  these  procedures.  I  am  saying  that,  in  terms 
of  the  safeguards  people  will  necessarily  require,  I  don't  envision  a 
change  which  would  avoid  the  necessity  for  the  realignment  of  these 
two  circuits. 

Mr.  Westpiial.  Now,  the  Congress  recently  passed  legislation  which 
extends  the  life  of  your  Commission  to  September  1975,  is  that  correct  ? 

Mr.  Levin.  Yes,  with  a  report  due  in  June  1975. 

Mr.  Westphal.  I  take  it  the  President  has  signed  that  bill  ? 

Mr.  Levin.  Yes,  he  has  signed  that  bill. 

Mr.  Westphal.  So  that  the  final  report  of  your  Commission  will 
not  be  forthcoming  until  June  of  1975. 

I  believe  that  is  all  the  questions  I  have. 

Senator  Burdick.  I  have  just  one  more  question. 

You  have  testified  regarding  the  attitude  of  the  judges  of  the  fifth 
circuit  about  adding  additional  judges  to  the  15  already  there,  and 
you  stated  that  the  Commission  held  several  hearings  in  the  fifth 
circuit.  Was  there  any  substantial  amount  of  expression  from  members 
of  the  bar  indicating  that  they  would  like  to  increase  the  number  of 
judges  and  avoid  splitting? 

INIr.  Levin.  No,  I  recall  none.  I  think  the  bar  is  appreciative  of  the 
problems  in  the  circuit,  but  they  are  also  aware  of  the  difficulties  in- 
volved as  you  get  more  than  15  judges. 

Senator  Burdick.  Then  there  is  no  likelihood  of  increasing  the  num- 
ber of  judges? 

Mr.  LE\^N.  We  have  not  found  that. 

Senator  Burdick.  Thank  you,  Mr.  Levin.  Our  next  w^itness  is  Chief 
Judge  Brown. 

Welcome  to  the  committee.  Judge  Brown. 

STATEMENT  OF  CHIEE  JUDGE  JOHN  R.  BROWN,  FIFTH  CIRCUIT, 
HOUSTON,  TEX.,  ACCOMPANIED  BY  THOMAS  REESE,  CIRCUIT 
EXECUTIVE 

Judge  Brow^n.  Mr.  Chairman,  I  am  grateful  of  the  opportunity  of 
once  again  appearing  before  this  committee. 

I  would  like  to  introduce  my  circuit  executive,  Mr.  Thomas  H.  Reese, 
who  is  going  to  sit  on  my  right  side,  violating  military  protocol,  be- 
cause he  can't  hear  with  his  right  ear. 

Senator  Burdick.  That's  not  such  an  unusual  circumstance. 

Mr.  Westphal.  Mr.  Reese,  between  the  two  of  us,  we  have  two 
good  ears. 
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Judge  Brown.  The  chairman  will  recall  that  last  spring,  when  we 
were  trying  desperately  to  get  you  to  come  down  to  the  Judicial  Con- 
ference in  New  Orleans,  I  explained  to  you  that,  in  this  situation,  I 
could  not  expect  to  represent  the  full  court  as  I  would  ordinarily  as 
chief  judge  in  congressional  matters,  since  we  were  sharply  divided  on 
some  underlying  serious  policy.  I  urged  the  committee  to  allow  several 
judges  to  appear.  Not  only  have  you  done  that,  but  the  committee  itself 
has  solicited  the  presence  of  all  of  the  judges.  Judge  Wisdom,  I  under- 
stand, will  follow  me.  Our  views  are  pretty  well  parallel.  Judge  Gewin 
will  present  what  I  refer  to  sometimes  as  "the  manifesto  from  the  East," 
signed  by  nine  judges  who  happen  to  live  east  of  the  Misisissippi  River, 
all  of  whom  want  an  immediate  split  of  the  circuit  now,  but  some  of 
them  say  "we  could  continue  to  use  the  courthouse  in  New^  Orleans." 

The  Book  of  Job  says,  "Oh,  that  my  adversary  had  written  a  book." 
Well,  I  have  written  so  many  books  I  am  fearful  that  what  I  say  today 
may  be  contradicted  by  what  I  have  sometime  previously  said. 

In  working  with  your  counsel  I  suggested  that  we  introduce  into  the 
record  of  this  hearing,  my  statement  on  Senate  Joint  Resolution  122, 
submitted  at  the  hearing  before  the  Subcommittee  on  Improvements 
in  Judicial  Machinery  when  I  appeared  before  the  chairman  in  May 
of  1972. 1  will  now  offer  that  statement. 

Senator  Btjrdick.  It  will  be  received  without  objection. 

[See  appendix's  "A"  of  this  hearing  record  for  the  full  text  of  Judge 
Brown's  prepared  statement  to  the  subcommittee  on  May  9,  1972,  con- 
cerning S.J.  Res.  122,  92d  Cong.,  2d  sess.,  which  created  the  Commis- 
sion on  the  Revision  of  the  Federal  Court  Appellate  System.] 

Judge  Brown.  I  also  suggested  that  my  statement  and  testimony  be- 
fore Congressman  Celler's  Subcommittee  on  H.R.  7378  be  admitted. 

Senator  Burdick.  Received  without  objection, 

[See  appendix's  "B"  of  this  hearing  record  for  the  full  text  of  Judge 
Brown's  prepared  statement  and  the  record  of  his  testimony  before 
Subcommittee  No.  5  of  the  Committee  on  the  Judiciary  of  the  U.S. 
House  of  Representatives  on  June  21,  1971  on  H.R.  7873.] 

Judge  Brown.  You  have  already  received  copies  of  my  yellow- 
backed  statement  before  the  Commission  on  Revision,  which  appears 
to  be  a  prodigious  thing  with  lots  of  exhibits,  and  I  would  like  to  intro- 
duce that,  too. 

Senator  Burdick.  It  w411  be  received  for  the  file  without  objection. 

[This  statement  has  been  retained  in  committee  files  and  does  not 
appear  as  an  appendix  in  this  hearing  record.] 

Judge  Brown.  Then  I  am  going  to  have  the  circuit  executive  make 
available  to  counsel  a  copy  of  our  annual  report  for  the  year  just  con- 
cluded. In  the  report  there  are  some  confidential  tables  which  show 
the  performance  of  individual  judges,  and  we  suggest  that  that  not 
be  printed.  In  my  report  to  the  Commission  we  scrambled  this  so  no 
one  could  identify  the  judges  by  name.  The  difference  is  very  slight 
between  the  man  on  top  and  the  man  on  the  bottom. 

Senator  Burdick.  That  document  will  be  received  for  the  file  and 
not  for  the  record. 

[The  document  has  been  retained  in  committee  files.] 

Judge  Brown.  I  will  ask  Mr.  Reese  to  work  that  out  with  Mr. 
Westphal.  As  I  said,  I  have  written  a  book. 
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In  both  my  statements  before  the  House  committee  and  before  this 
committee  I  said  that  tlie  fifth  circuit  was  for  a  circuit  split. 

Senator  Burdick.  Was  what  ? 

Judge  Brown.  Was  for  a  circuit  split.  We  firmly  resolved  that  we 
supported,  in  principle,  H.E.  7378  [92d  Cong.,  2d  sess.].  I  said  I  was, 
too,  but  with  other  things  that  ought  to  be  tried  before  this  one  takes 
place,  because  I  don't  think  it  is  going  to  achieve  what  the  Commission 
seeks  to  achieve  or  what  the  legislation  undertakes  for  it  to  achieve. 

I  am  sorry  that  Senator  Hruska  is  not  present  because  I  am  going  to 
be  just  a  little  critical  of  the  Commission's  report, 

I  think  there  are  two  basic  places  where  I  differ  with  their  approach. 
No.  1,  was  that  they  looked  just  at  two  troubled  areas,  the  fifth  and 
the  ninth  circuits.  So  far  as  I  can  see  they  made  no  effort  to  look  at  the 
revision  of  the  circuits  as  a  whole,  wlien  I  think,  clearly,  the  congres- 
sional view  was  that  it  was  time  for  it  to  be  looked  at.  I  don't  want  to 
talk  about  other  circuits  because  some  people  get  very  sensitive  about 
this,  but  one  illustration  is  tlie  Circuit  for  the  District  of  Columbia. 
There  is  hardly  a  place  in  the  structure  of  an  intermediate  Federal 
Court  of  Appeals  for  a  single  State  or  single  area  court  of  appeals. 
To  what  should  the  District  of  Columbia  area  adhere,  the  fourth  cir- 
cuit or  the  third  circuit  or  the  second  circuit  ?  Apparently  the  Com- 
mission has  as  a  principle  a  thing  they  called  a  doctrine  of  marginal 
interference.  I  interpret  this,  really,  as  just  the  view  of  the  judges  of 
each  of  the  circuits  that  you  should  just  leave  us  alone. 

Now,  I  am  not  one  of  those.  We  recognize  that  somewhere  down  the 
line  here  there  has  to  be  some  change.  One  of  the  difficulties  which  I 
think  faces  this  committee  and  the  Congress,  as  it  did  the  Commission, 
is  that  nearly  every  argument  you  make  comes  back  to  meet  you 
head  on. 

For  example,  I  am  going  to  tell  you  in  a  few  minutes  here  about 
why  I  don't  think  this  is  going  to  achieve  what  they  are  after,  and  in 
doing  so,  we  will  also  see  that  we  are  facing  a  very,  very  substantial 
increase  in  our  own  burden.  What  are  we  going  to  do  with  it?  My 
answer  is  that  the  proposal  here  isn't  going  to  accomplish  anything, 
and  if  the  circuit  should  be  split,  we  would  only  have  to  have  it  resplit 
again  within  a  period  of  3  to  4  years. 

Another  criticism  of  the  Commission's  approach  is  that  they 
adopted  this  magic  formula  of  nine.  You  will  hear  from  Judge  Gewin 
on  that  because  nine  of  my  judges  feel  that  way.  That  is  an  impossible 
thing  to  achieve  unless  we  have  a  structure  of  35  appellate  courts, 
because  the  frightening  thing  is  not  what  is  taking  place  in  the  fifth 
and  ninth  circuits  today,  but  what  will  take  place  across  the  Nation 
in  1980.  On  the  conservative  projections  of  statistically  straight-line 
projections  of  a  pattern  followed  by  Mr.  Shafroth,  Deputy  Director 
of  the  Administrative  Office,  we  will  have  over  35,000  appeals  in  the 
courts  in  1980. 

Senator  Burdick.  Judge,  are  you  aware  of  the  Administrative  Of- 
fice's reports  of  the  last  2  years  on  the  district  court  caseload  ?  There 
has  been  a  leveling  off  there. 

Judge  Brown.  We  have  seen  no  indication 

Senator  Burdick.  The  Administrative  Office  report  shows  graphi- 
cally that  the  caseload  is  going  down  a  bit. 
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Judge  Brown.  Well,  I  don't  get  as  enthused  as  the  Chief  Justice 
does.  I  think  the  business  is  still  there  and  is  growing.  I  don't  know 
that  you  will  find  in  California,  for  example,  that  there  has  been  any 
significant  dropoff  in  filings,  either  criminal  or  civil.  I  don't  happen 
to  have  the  figures  readily  available. 

This  year  they  went  up  3.3  percent.  You  are  dealing  with  150,000 
cases.  That  is  a  large  number  in  fiscal  year  1974  over  fiscal  year  1973. 
If  you  are  going  to  have  nine-judge  courts  to  service  that  number  of 
cases  in  1980,  you  are  going  to  have  to  have  close  to  30  courts  of  ap- 
peals. That  will  mean  not  only  one  State  with  two  courts  of  appeals, 
but  one  court  of  appeals  for  lower  Manhattan  and  for  several  of  the 
States  in  the  fifth  circuit.  I  maintain  that,  from  the  standpoint  of  the 
opportunity  and  capacity  for  the  Supreme  Court  to  give  some  kind 
of  national  policy,  that  is  not  a  happy  prospect.  You  will  have  far 
more  intercircuit  conflicts. 

This  argument  cuts  in  a  lot  of  different  directions.  In  the  first  place, 
it  demonstrates  that  we  have  to  find  something  other  than  this  magic 
number  nine.  We  have  to  recognize  that  there  is  a  place  for  a  court 
of  appeals  in  excess  of  nine  judges. 

No.  2,  it  also  demonstrates  that  we  have  got  to  find  new  methods  of 
handling  these  cases  that  are  safe  and  acceptable  to  the  bar  and 
litigants. 

The  chairman  asked  Mr.  Levin  whether  the  bar  was  heard  from  in 
the  hearings.  They  certainly  were  in  the  fifth  circuit,  and  they  were 
there  because  of  actions  I  took.  I  found  that  the  bar  knew  nothing 
about  the  hearings  that  were  scheduled.  I  don't  mean  to  imply  any 
criticism  of  the  Commission  staff.  The  Commission  had  a  limited  staff 
and  limited  time.  I  took  it  upon  myself  as  chief  judge  to  notify  the 
executive  officers  of  each  of  the  six  bar  associations,  and  they  were 
well  represented.  We  had  the  president  of  the  State  Bar  of  Texas,  who 
spoke  very  vigorously.  Then  at  each  of  the  places,  there  were  outstand- 
ing members  of  the  bar  from  every  State.  It  doesn't  surprise  me  at  all 
that  the  reaction  of  most  of  these  lawyers  was  that  they  Avould  like 
oral  argument  and  that  they  were  disturbed  because  we  had  to  aban- 
don it  and  had  to  go  to  the  screening  system.  But  many  of  them  also 
expressed  the  view  that,  as  between  a  court  that  is  2  years  behind  in 
hearings — as  I  understand  the  court  is  in  the  ninth  circuit — with 
another  year  until  decision,  that,  rather  than  wait  3  years  for  a  deci- 
sion, they  would  rather  have  the  decision  now  and  no  oral  argument. 
Whether  they  would  get  a  court  opinion  would  depend  upon  the  case, 
whether  it  would  be  a  Rule  21,  a  per  curiam,  or  a  signed  opinion.  This 
question  wasn't  adequately  asked  in  the  questionnaire  which  was  sent 
to  the  judges  and  lawyers;  it  was  a  pure  oversight.  We  called  the 
Judicial  Center  to  suggest  that  they  ought  to  have  that  question  in 
there.  Well,  as  usual,  it  was  too  late  when  we  got  it  to  them.  They  had 
already  sent  the  questionnaire  out  to  the  printer,  although  we  had 
acted  very  diligently.  So  the  questionnaire  itself  never  asked  the  real 
question. 

Another  problem,  of  course,  as  Mr.  Levin's  statement  points  out, 
was  the  dissatisfaction  expressed  on  the  west  coast  at  the  prospect  of 
80  percent  of  the  panels  having  a  visiting  judge  on  them. 

Now,  I  think  what  I  am  really  trying  to  say  here  is  that  the  Com- 
mission, setting  out  to  get  some  relief  to  the  fifth  circuit  judges, 
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thought  a  nine- judge  court  was  the  answer  for  administrative  con- 
venience and  for  the  work  of  the  judges.  If  I  can  elaborate  on  that  a 
little  bit,  if  I  understand  my  friends  who  signed  the  manifesto — and  I 
think  Judge  Clark  will  sound  it  very  vigorously  tomorrow,  as  he  did  in 
Jackson,  Miss.,  before  the  Commission — one  of  our  problems  is  just 
the  sheer  labor  of  keeping  up  with  the  output  of  all  15  judges,  plus 
some  senior  judges.  You  have  to  read  slip  opinions  for  15  judges, 
2255's,  and  petitions  for  rehearing  en  banc.  I  will  demonstrate  by  some 
exhibits  that  I  will  offer,  in  a  minute,  that  this  hope  for  surcease  is 
an  illusion,  because  the  volume  that  is  predicted  by  sound  projections 
for  the  next  2  or  3  years,  and  certainly  by  1980,  will  show  that,  under 
any  one  of  these  three  realignments  in  your  three  bills,  there  is  going 
to  be  a  need  for  judges  as  high  as  15  and  the  volume  of  work  will  be 
as  great  as  it  now  is. 

I  would  like  to  offer,  first,  table  28.  The  reason  I  designated  this 
"table  28,"  Mr.  Westphal,  is  that  in  my  Commission  statement,  the 
tables  were  marked  1  through  27 ;  I  thought  it  would  be  a  little  sim- 
pler, if  you  were  to  refer  to  those,  if  you  didn't  have  two  tables  with 
the  same  number.  This  is  for  the  business  of  the  fifth  circuit  as  pres- 
ently constituted  from  1973  to  1977 : 

[The  table  follows :] 

BROWN  TABLE  28— FISCAL  YEAR  PROJECTIONS  1973-77 

1973 
(actual)  1974  1975  1976  1977 

A.O.  projections 2,964  3,308  3,652  3,996  4,340 

Brown  projections 2,964  3,388  3,812  4,236  4,660 

The  first  line  is  the  Administrative  Office  projections.  These  were 
the  ones  that  were  developed  by  the  Administrative  Office  for  the  use 
of  Judge  Butzner's  committee  on  the  1976  omnibus  circuit  judgeship 
bill  and  in  response  to  a  request  from  the  fifth  circuit.  They  com- 
prise I  think  three  different  projections.  The  straight  line  method, 
showing  the  increase  based  upon  the  filings  of  the  immediate  past  5 
years,  was  the  one  that  we  used.  It  shows  that  in  1975  we  are  going 
to  have  3,652  cases  in  the  fifth  circuit  and  4,340  in  1977.  Our  clerk 
estimates  that  if  he  waits  a  little  bit  this  will  rise  to  about  3,875,  and 
to  4,660  in  1977. 

I  also  have  three  different  tables  labled  Brown  tables  30,  31,  and  32. 
Table  30  covers  the  Commission  recommendation  to  split  the  circuit 
into  Florida,  Georgia,  and  Alabama  in  the  East,  and  Texas,  Louisiana, 
Mississippi,  and  the  Canal  Zone  in  the  West.  Table  31  covers  Commis- 
sion alternative  No.  1,  which  places  the  four  States  east  of  the  river 
together  and  Texas,  Louisiana,  Arkansas,  and  the  Canal  Zone  to- 
gether. Table  32  covers  the  second  alternative,  which  places  the  four 
States  east  of  the  Mississippi  River  in  one  circuit,  and  Texas,  Louisi- 
ana, and  the  Canal  Zone  in  another  circuit. 

[Tables  30,  31,  and  32  follow :] 


82 


O  , 


OOfOtDO) 
COOO 


—t  UfJCNJ  .-H 

cor-*  CM 


.— « r^  oi  00 


csj  oor^ 


i<>4         CM^H.— I 


IfSOOtD         r-OO^H         rvi 


to  00  fn  oo  — «  _, 
oo  CM  ai  <X)  _- 
r^      CM      ^H      ^H 


oo  ir>  for^ 

^^  CO  CO 


I    COOOCM        OOOO^H        c-j 

I     to  CSJ  ^^^H^H 


< 


o 
o 


00 
00 


o 
o 

I 


CD 

< 


5 

o 


2" 


oor^cotD    I  *:j-ooro 
00  «a-^ 


00  r^ 


—  to  —  t^  — 

t?   X    =3   00    C 


CO  CD  CM 

CO  Lnco 


OOOO^H 

CM  r^  CO 


— 'CM  ^ 


CD^«* 

o»ioco 


^r^  CO 

OO^CO 


E 
E 


CM       cooo^*      ro 

CO         OJ—i^ 


^OO^         ,3- 


cocn  CD      ,_« 

CNJ  «— <  <— » 


OOOO^^        ^ 
^O)  CO         .^ 

CM  •-'•-• 


E 
E 


-o      ooco^^ 

CM         r^  CD  CO 
CM         ,— •  ,— (.— I 


^p^  ^      r^  oo— * 

^         .— •         tOCT>  CD 
LO         CM         .-.^^^H 


a>  o 

•o  <u 

— 'O 


-  •  TO  .2  E  J2 
*-  -o  ao  TO  .i2 


CU>-C 


C  3   t 


■  -t;  CO  ro 
S  °  o 
CO  a>  a> 

m  t/l   CO 

^  <Q  ro 
Q.OO 


■OT3.± 
ro  ro  o 
^  o 

(U  03  ^ 
V)    to    Q) 

ro  ro  c 

Q>    O)    C    t 

oo  QO'       e 

<u  S^  ■ 

S  S  «  ' 


» tn 


;i;^ 


--     —     O)     K 

—  com  QO": 


o  a) 


Em 

So. 
„  Q. 


CO  a> 


83 


o 


1.^ 


CNjOO^H 


oi"  — 


i.-t       tDOO^^        CsJ 
—        CNJO)(0        •-* 


.to        t£>0O^^        CO 


CT>  r** '^      o*oOi-H 

to        CO        r-^0>tD 
0>        CNJ        CMt-t^^ 


mr«.t£>      CNJOO  •— I 


to      o^      oo  o)to 

to  CNi  ,-lr^,^ 


^       CO        ,— ■>— 1 1— I 


a 


o 
o 

UJ 

en 

UJ 

> 

I— 
< 


00 


o 
o 


m 

< 


o 

CO 


J  I 


si 

to 

f  I 


CD  ro  ^J 


I     !     s 


o 

< 


I    I 


TO »v    w 

C    K    =-^   = 

•-    dj   O    I-    «J 


trtCD  CM  to 
to  LDCO  ^ 


csj  r*^  f*^  cvj 


r-^  Q»  r**  oi 


oi  u^  com 


,— «OC3CO 

^  r-  coco 

00  '^  CO  •—< 


O  "^d  CO 


CNJ  (sjr^^^ 


CSl        CSl  f-^  *—* 


csjo>7* 
O)       — 


CNJ         CM^  — 


^cw^ 


> 

0£ 


E 
E 
o 
o 


CM         (Nl^^ 


,CTJCO         COOO— <         CD 


^^         OO         ooOltD         r- 1 


—  Ok 

o)  to 
c  <» 

oa 
oo-o 


Jto'.S  E'k 
-■a  O0ni.!2 


— .5  k 

a>  DoEt 


•o-o.^ 
ro  ro  o 
—  ^ 

0)  03  S 
trt    to    O) 

po  ro  c 
wo         oj 

03   Qj   C   OO 

TO  tn  .      *" 


^  o  o 

CO  O)  o> 
03    CO    V> 

w  «TS  nj 
0.00 


_  ,_  —  <1> 

03  O)  ^  > 
—  >  >  "O  CO 
3   CO   (C   1>  — 

5  og  '^-S 
=  o  roJ=  c 

ca  coco  QO'to 
Q>  r-«  r*«  ^  ^-t 


to      - 

£  E 

**-  >» 

2  a> 

c  a. 


CD   03 

—  -o 


84 


I     I 


COC3 

csj  r«. 


O 

< 


•— <  r-^oo 


cocM  r^ 

CNJOO 

C5  m 


< 


O 

o 


LOCO 

OO^H<-< 

CSJ^-* 

a>(0 

CO  CM 

^H  ^H  CSI 

CO  ■— •        OO.-*  o» 
COCM         ^^-HCM 


^-        O  O         CT>  to      . 
00         COCNJ         .—(•—(,—» 


CsltO  OO  04        OO^^O 

.-*       CO  r-^       OTto     . 

to  CSJ  •— *  .-H  .— lO 


^(OOro      OO  •-*  r>. 

to        to  P^        9)tO      . 


«— ito^r-      CO.— <cNi 

CM         CNJ«a-         <T>tO 

OO      eg .— •      •-*.—»  OO 


.Si, 


O 

< 


CO 

CO 


o 

o 


< 


o 
Q:: 

CO 


C   X    =3   = 
^  0)   o  TO 

to 


COtDCsJ  to 

to  Lnto  o 

.—(to  CO  CSI 


OOOO'-^** 

u->ocn(Ni 
CNj  r^  COCM 


•— I  CM'*  CT) 
.— «tO  CO.— » 


too  **  "* 
p^in  o  r^ 

0»LO  COi— • 


^^ocuro 

o  rococo 

OO  ^-  CO.— t 


O  .— <  0»  CO 

O  iTJ  ^-  ^S- 
OO-'d'CM^H 


in  ITS       00 .— «oo 
to  to      cnto 

CM  CM         ,— I  ,— 1«^ 


r^  r-.  OO.— «o 
OO  OO  OtO  . 
CM  CM         .— t  »-Ht£> 


CM  o^  **  •5^       OO .— '  CM 

CT>         UO  UO         OltD       . 

CM         CM  CM         ,-H.— 1^^ 


«=J- CT>  CO  CO        OO^^^r 
O         CMCM         OCO 
O         CMCM         r-*  .— »CM 


o 

0} 


^  O^  CO  CO 
CO         Oi&i 


COClCMCM         OO  .— <  CM 

"cr       oooo       oito     . 

to         ^H.-t         .— ii— IC5 


OO-O 
=  3 


x:  .^ 
to  3  p 
<u  ^  ^ 

-o  a,  TO 
(U  OO  E 


So" 

Q3  OJ  5 
t«  to  qJ 
TO   (O   ^ 

oj  a>  c  I 

OjO  CuO"""   ' 

TO  rot3  I 
*-;  03  03  <i>  : 
i:;  >  >'5  ' 

;  TO  TO  "' 


■••=.   O  .^  «J   TO 


"d'-.D'''  0™-n-n. 

£°°-: 

to  a>  (u  t 

cu   to  V)  , 

1-  TO  re 
0.00 


3Lj_o<S 


I  CO  CO  OO"; 


O^   0) 


•iiE 


.— 

Ci 

B 

< 

E 

■e 

o 
o 

3 

o 

c 

o 

o 

TO 

T3 

a> 

Ol 

to 

■a 

TO 

Q> 

CO 

LU 

85 

Now,  I  ask  you  to  look  at  table  32,  because — while  this  may  be  a 
political  judgment  on  my  part,  for  which  I  have  no  competence  at  all — 
I  would  say  that  if  the  circuit  is  split  this  is  the  one  most  likely  to  pass 
the  Congress.  Saying  that,  I  am  satisfied  that  every  judge  who  appears 
from  the  fifth  circuit  will  say  that  no  one  has  any  objection  to  hav- 
ing any  State  within  the  grouping.  In  any  split,  I  welcome  Mississippi 
or  Alabama.  I'm  sure  we  welcome  all  of  the  States. 

Now,  you  will  notice  that  on  these  tables  the  figures,  including 
those  for  fiscal  1974,  are  actual  Administrative  Office  figures  with  the 
adjustment  made  in  the  Commission's  report  for  administrative 
agency's  cases.  I  was  pleased  with  the  results,  because  these  statistics 
are  so  easy  to  fool  with,  yet  these  figures  turn  out  to  be  within  one  or 
two  of  the  totals  in  Mr.  Levin's  table  in  his  prepared  statement. 

If  you  will  notice,  on  the  left-hand  side  of  table  31,  in  the  year  1975, 
there  will  be  2,004  cases  in  the  eastern  circuit.  On  the  basis  of  the 
national  average  caseload  of  161  cases  per  judge  you  will  need  12.4 
judges.  In  the  year  1977,  which  is  just  the  day  after  tomorrow,  you  will 
need  16  judges  according  to  the  fifth  circuit  projections,  and  14.8 
judges  according  to  the  Administrative  Office  projections.  We  don't 
have  any  0.8  judges,  so  that  means  15  judges. 

In  the  western  circuit  you  are  going  to  have,  as  each  of  these  years 
passes  by :  in  1975, 10  judges ;  in  1976, 12  judges ;  and  in  1977, 13  judges. 

I  don't  know  where  anybody  is  going  to  get  any  real  relief  out  of 
this.  Does  it  mean  that  we  will  go  back  to  split  that  circuit  again  a 
third  time  to  keep  this  number  down  to  nine  ?  Wliat  are  my  poor  broth- 
ers in  the  eastern  circuit  going  to  do  with  our  projection  of  2,581  cases 
in  1977— or  the  Administrative  Office  Projection  of  2,390  in  1977, 
which  is  about  what  we  have  now — as  far  as  keeping  up  slip  opinions, 
en  bancs  and  so  on  ? 

In  table  29,  there  is  a  recap  of  this  which  sets  it  out  very  pointedly ; 
it  gives  the  gross  figures  for  each  of  the  three  alternatives. 

[The  table  follows:] 

BROWN  TABLE  29.— CIRCUIT  JUDGESHIPS  NEEDED  NOW 


Current        Needed  for 
authorized  fiscal  year 

judgeships     1973  caseload 


Judgeships  needed  fiscal  year 
1977  in  new  circuits  to  main- 
tain national  average 

Brown  project       A.O.  project 


New  5th  circuit... 

New  11th  circuit- 

Alternate  No.  1-East  Circuit. . 
Alternate  No.  1-West  Circuit. 
Alternate  No.  2-East  Circuit.. 
Alternate  No.  2-West  Circuit. 


9.3 

9.1 
10.2 

8.8 
10.2 

8.2 


14.6 
14.3 
16.0 
13.7 
16.0 
12.9 


13.6 
13.4 
14.8 
12.7 
14.8 
12.1 


Now  I've  been  thinking  about  the  serious  types  of  cases.  You  can 
take  a  look  at  page  5  of  the  clerk's  report.  I  won't  undertake  to  state 
the  figures  now,  but  they  show  the  breakdown  of  criminal  cases  by 
States,  both  in  1973  and  1974.  I  added  these  up  and  out  of  674  cases, 
over  350  will  go  to  the  eastern  circuit  and  324  will  go  to  the  western 
circuit.  This  is  very  significant  because  this  is  a  big  part  of  our  busi- 
ness now.  Habeas  corpus  is  much  the  same,  but  mostly  the  work  is  in 
the  direct  criminal  appeals.  We  have  very  substantial  problems  in 
criminal  law :  search  and  seizure,  fourth  amendment,  fifth  amendment. 
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and  sixth  amendment  problems.  These  are  some  of  the  most  vexing 
cases.  So  there  is  not  going  to  be  any  real  relief  there. 

Now,  there  are  two  or  three  other  things.  Since  the  prospect  is  that 
within  the  first  year,  certainly  within  the  second  year,  and  positively 
within  the  third  year  each  of  these  two  newly  created  courts  will  be 
a  court  way  in  excess  of  nine  judges  and  will  be  at  almost  the  same 
size  that  we  are  now,  we  ought  to  hesitate  long  and  hard  before  we 
tear  to  pieces  the  great  traditions  of  our  court  as  it  is  now  operating. 
We  should  experiment  with  every  other  kind  of  a  solution  before 
we  make  this  useless  split  that  has  to  be  repeated  almost  immediately. 

One  of  the  things  I  hate  to  hear  anybody  talk  about  is  truncated 
practices,  as  Mr.  Levin  did.  As  I  demonstrated  both  before  this  com- 
mittee and  Mr.  Celler's  committee,  had  we  not  had  screening  we  would 
have  had  a  backlog  of  over  3,000  cases  today  of  such  a  nature,  with 
statutory  priorities,  that  some  cases  literally  never  could  have  been 
heard.  Now,  I  don't  believe  you  are  denying  justice  when  three  mature 
conscientious  judges  conclude  that  the  case  isn't  going  to  be  aided 
by  oral  arguments.  I  think,  too,  there  is  a  myth  about  some  of  these 
oral  arguments.  I  make  no  criticism  of  the  second  circuit.  They  have 
a  practice  and  are  very  proud  of  either  affirming  or  dismissing  the 
cases  from  the  bench,  and  Mr.  Westphal  can  verify  the  figures.  In  my 
judgment  that  decision  to  affirm  from  the  bench  is  not  made  as  a  result 
of  that  oral  argument. 

They  must  have  thought  about  that  before  they  ever  went  on  the 
bench.  It  is  a  35  cent  subway  ride,  I  guess,  from  Brooklyn  over  to  Foley 
Square.  It  would  hardly  be  fair  if  we  asked  a  lawyer  to  come  from 
El  Paso  to  New  Orleans  and  said,  "all  right,  we  don't  need  to  hear 
from  your  opponent,  we  will  just  affirm  this  from  the  bench."  I  think 
too  little  has  been  said  about  our  summary  II  practice.  It  requires 
unanimous  decision  by  three  judges  to  deprive  the  party  of  oral  argu- 
ment, and  once  it  is  written  we  can't  have  any  dissents  or  special  con- 
currences. The  one  thing  I  hope  never  happens  at  the  hands  of  Con- 
gress is  to  put  any  kind  of  prohibition  on  experimentation.  I  would 
hate  to  see  that,  merely  because  in  the  past  you  had  the  luxury  of  an 
oral  argument  in  every  case,  there  is  nothing  in  the  system  that 
recognizes  that  that  must  go  on. 

I  have  two  or  three  other  comments  and  then  I  will  turn  myself  loose 
if  I  have  any  time. 

One  of  the  things  we  want  desperately  to  try  is  an  expanded  group 
of  professional  staff  attorneys.  The  Chairman  will  recall  that  when  I 
appeared  here  in  May  of  1972,  at  page  60  of  the  S.J.  Res.  122  record, 
I  outlined  the  package  (a)  and  (b)  that  the  Judicial  Conference  of 
the  United  States  had  approved  for  the  fifth  circuit.  This  provided  a 
third  law  clerk,  a  second  secretary  and  a  clerical  assistant,  and  eight 
staff  attorneys  with  a  secretarial  staff.  Well,  we  have  never  yet  been  able 
to  get  the  substantive  legislation.  That  has  finally  been  introduced.  It  is 
now  3  three  years  later.  We  managed,  through  the  Appropriations 
Committee,  to  get  an  appropriation  to  set  this  thing  up  on  a  temporary 
basis  just  this  past  July.  It  is  in  its  third  month  of  operation,  and 
already  it  is  proving  to  be  of  great  value  to  the  judges  in  further  in- 
creasing our  output. 

But  this  committee  and  the  Congress  has  to  take  recognition  of  the 
fact  that  adequate  steps  have  to  be  taken  to  assure  a  staff  of  permanent 
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professionals  to  help  keep  up  with  this  certain  prospect  of  great  in- 
creases in  business. 

I  think  I  should  say  something  about  the  en  bancs,  because  all  of  us 
recognize  that  they  are  a  time-consuming  thing  in  terms  of  judge 
power.  We  all  leave  here  today  or  tomorrow  to  return  to  New  Orleans 
next  Monday  night  to  begin  en  bancs  in  eight  cases  that  will  be  heard 
orally  and  three  cases  on  briefs,  and  with  15  judges  plus  three  senior 
judges,  that  is  a  lot  of  judge  time. 

But  one  of  the  things  that  our  experience  demonstrates  is  that  very 
few  of  these  cases  are  the  result  of  a  conflict  as  such.  Mr.  Westphal  has 
looked  at  my  statement  prepared  for  the  Eevision  Commission  a^id  in 
exhibit  "F"  of  my  Jacksonville  statement  there  is  an  analysis  I  had  my 
law  clerks  make  of  all  of  some  75  cases  that  we  heard  en  banc.  I 
counted  ud  three  that  were  clear  conflicts  and  five  that  were  possible 
conflicts.  What  we  have  en  bancs  on  are  serious  problems  of  the  kind 
that  come  with  the  fifth  circuit  and  call  for  this  great  intermixture  of 
background,  geography,  and  predilections.  We  see  a  slip  opinion  that 
arrives  at  a  result  that  we  don't  like — or  that  we  doubt  that  we  like — 
but  it  is  not  because  it  is  contrary  to  some  prior  decision.  For  example, 
I  think  next  week  there  is  only  one  case  that  involves  a  real  conflict,  a 
possible  conflict.  The  rest  of  them  are  very  serious,  but  new  problems  on 
which  the  Court  has  not  really  ruled.  So  I  would  predict  that  the 
prospect  of  the  proportional  number  of  en  bancs  is  going  to  be  as  great 
in  the  new  eastern  circuit  as  it  is  in  the  total  circuit. 

I  have  two  last  little  things.  One  is  a  kind  of — well,  I  don't  know  how 
you  will  regard  this,  but  I  want  to  be  perfectly  fair  to  all  my  judges — 
I  think  we  would  all  like  to  be  known  as  the  fiftji  circuit,  and  I  think 
whatever  split  comes  each  of  us  would  like  to  be  part  of  the  fifth  cir- 
cuit and  let  somebody  else  be  a  part  of  the  eleventh  circuit. 

In  the  Commission's  proposals  they  make  the  States  east  of  the  Mis- 
sissippi River  the  fifth  circuit,  and  make  us  on  the  western  bank  of  the 
river,  Texas  and  Louisiana,  the  eleventh  circuit.  Well,  I  would  say 
for  the  sake  of  the  building,  which  has  chizzled  into  it  the  fifth  cir- 
cuit, that  from  the  standpoint  of  economy,  if  not  from  tradition  and 
history,  we  ought  to  be  called  the  fifth  circuit. 

Senator  Burdick.  Fifth  circuit,  west  wing? 

Judge  Brown.  West  wing?  Well,  we  now  have  west,  east,  and  en 
banc  courtrooms. 

I  think,  in  the  record — Mr.  Westphal,  if  you  will  check  with  Mr. 
Levin,  he  can  verify  this — I  believe  the  bar  of  the  Canal  Zone,  which 
consists  of  about  20  lawyers,  formally  urged  that  they  be  attached  to 
the  eastern  circuit  rather  than  New  Orleans.  Historically  they  came 
to  New  Orleans  because  of  ocean  transportation.  Now  they  have  to  fly 
to  Miami  anjnvay — to  get  to  New  Orleans,  they  Ry  to  Miami.  If  that  is 
all  you  had  to  decide  I  don't  think  we  would  be  here. 

I  think  that  is  just  about  all  I  have  to  say.  As  a  matter  of  fact,  I  don't 
know  whether  I  have  said  anything  new.  If  I  can  oifer  any  further 
help,  I  am  here. 

Senator  Burdick.  Well,  I  want  to  thank  you.  Judge  Brown.  It  is  not 
only  helpful  to  have  your  testimony,  but  you  present  it  in  such  a  unique 
way  that  we  are  always  glad  to  hear  from  you. 

You  accented  the  need  for  new^  procedures,  for  speedy  process,  and 
for  the  deciding  of  cases  without  oral  argument.  Well,  that  is  precisely 
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one  of  the  questions  I  asked  of  the  previous  witness.  Merely  because 
you  are  screening  them  and  denying  them  oral  argument,  that  doesn't 
necessarily  mean  you  are  denying  them  justice,  does  it? 

Judge  Brown.  Not  at  all,  not  at  all. 

Senator  Burdick.  I  wonder,  with  all  due  respect  to  the  members  of 
the  bar,  if  this  doesn't,  in  some  cases,  have  a  tendency  to  reduce  unnec- 
essary argument. 

Judge  Brown.  I  think  that  is  a  tendency,  too.  The  system  has  been 
attacked  only  in  about  five  or  six  cases.  Denial  of  cert  doesn't  mean 
anything,  they  say.  One  of  the  interesting  things  is  that  people  ask, 
"How  many  cases  do  you  screen  out?"  We  don't  screen  "out"  anything. 
We  screen  every  case.  The  figures  show  that  since  1968  we  have  han- 
dled over  8,000  cases.  We  ask  first,  does  it  need  oral  argument,  and,  if 
it  doesn't,  what  are  the  merits  ? 

Senator  Burdick.  If  any  one  judge  asks  for  oral  argument,  then  it  is 
granted  ? 

Judge  Brown.  That  is  right.  This  is  where  we  are  using  these  new 
staff  attorneys,  because  they  can  make  a  preliminary  determination. 
Then,  before  the  calendar  is  made  up,  the  decision  is  that  of  the 
presiding  judge  of  the  panel.  If  he  differs,  thinking  this  case  doesn't 
deserve  oral  argument,  he  can  take  it  off  and  it  goes  to  a  screening 
panel. 

Senator  Burdick.  Any  other  suggestions  ? 

Judge  Brown.  Of  course,  this  Rule  21,  which  is  a  shortened  opinion, 
and  says  "affirmed"  or  "enforced."  But  in  the  cases  that  it  is  used,  I 
honestly  believe  that  it  meets  the  criteria  that  an  opinion  would  serve 
no  purpose. 

Incidentally,  in  my  statement  before  the  Commission  there  is  an 
exhibit  "F"  in  which  I  had  my  law  clerks  make  an  analysis  of  signed 
opinions  by  me  in  summary  calendar  cases  that  are  decided  without 
oral  argument,  those  of  my  fellow  panel  members,  and  then  a  random 
selection  from  other  judges.  You  will  see  the  serious  character  and 
nature  of  a  lot  of  these  cases.  These  are  not  frivolous  cases.  They  may 
be  tax  ca^es.  A  great  number  of  NLRB  cases  go  off  on  summary 
docket.  The  figures  show  the  wide  spectrum  of  cases  disposed  of  by 
Summary  II 's  in  which  there  is  a  denial  of  oral  argument. 

Now,  one  thing  that  surely  the  Congress  ought  to  want  to  encourage 
is  any  system  that  assures  a  considered  judicial  judgment  by  respon- 
sible judges  and  at  the  same  time  hastens  the  day  of  finality  in 
criminal  matters.  Criminal  cases  comprise  about  44  percent  of  our 
docket  which  includes  States  prisoner  cases,  §  1983's,  habeas  corpus 
cases  and  direct  criminal  appeals.  Approximately  60  percent  of  the 
direct  criminal  appeals  go  off  without  oral  argument,  90  percent  of  the 
habeas  corpus  cases  without  oral  argument,  and  65  or  '70  percent  of  the 
2245's.  We  dispose  of  63  percent  of  those  in  less  than  40  days,  and  it 
isn't  at  all  uncommon  to  get  a  brief  on  Monday,  the  case  is  sent  to  a 
screening  judge,  and  within  a  period  of  10  days'  time  a  per  curiam 
opinion  or  signed  opinion  is  filed  which  disposes  of  the  case.  That  is  a 
desirable  thing  from  the  standpoint  of  justice.  It  meets  society's  needs 
for  finality,  and  it  helps  the  judges  dispose  of  their  cases,  too. 

Senator  Burdick.  But  there  is  still  the  one  situation  that  splitting 
the  circuit  would  aid,  the  en  banc  cases.  You  will  have  to  concede  that 
it  will  take  less  time  with  the  9  judges  than  with  15  ? 
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Judge  Brown.  For  the  first  year  that  is  true.  The  second  we  will 
have  about  11. 

Senator  Burdick.  We  don't  know  that  yet. 

Judge  Brown.  There  is  one  thing  certain  about  the  fifth  circuit — 
I  have  been  making  these  calculations  and  in  every  year  except  1973, 
our  projections  have  been  under  the  actual  figures.  In  one  of  these  ex- 
hibits that  I  have  offered  here  and  in  my  two  statements  to  the  Con- 
gress, I  have  shown  how  each  year  until  this  year  we  disposed  of  more 
cases  than  were  filed  the  preceding  year.  We  don't  have  any  doubt — and 
I  don't  believe  my  brothers  from  east  of  the  Mississippi  have  any 
doubt — that  we  are  going  to  continue  to  have  roughly  a  10-  to  12- 
percent  increase  annually. 

Senator  Burdick.  Do  you  have  any  suggestion  about  reducing  the 
number  of  judges  who  sit  en  banc  ? 

Judge  Brown.  Well,  I  differ  with  Judge  Wisdom  on  this.  I  ex- 
pressed the  view  before,  Mr.  Chairman,  that  I  don't  see  how  you  can 
have  a  court  in  which  some  of  the  judges  don't  have  a  right  in  making 
the  policy  decision  on  what  the  policy  solution  will  be.  I  have  diffi- 
culty with  that  concept  that  gives  that  role  to  the  nine  senior  judges. 
I  would  oppose  that. 

Senator  Burdick.  Well,  it  seems  to  me  that  when  you  get  15  judges 
appearing  en  banc,  it  is  sort  of  a  duplication  of  effort  or  a  waste  of 
judge  power  to  tie  them  all  up  in  one  case.  They  have  to  come  in  from 
great  distances.  There  must  be  some  other  alternative. 

Judge  Brown.  Well,  it  certainly  is  a  thing  that  Congress  ought  to 
look  at.  It  may  be  that  there  is  a  place  for  each  panel  going  off  on  its 
own.  In  some  circuits  that  is  what  used  to  take  place.  We  try  to  respect 
a  panel  decision  and  not  iTile  to  the  contrary.  But  the  price  is  high  in 
terms  of  judge  time.  Without  a  doubt,  it  is  high. 

Senator  Burdick.  Mr.  Westphal. 

Mr.  Westphal.  Judge,  I  know  we  have  a  serious  matter  under  con- 
sideration today  because  you  are  wearing  the  most  somber  suit  I  have 
seen  you  in  in  the  last  seven  times  I  have  seen  you. 

I  think  you  know,  Judge,  that  during  the  time  in  which  I  have  been 
privileged  to  work  for  this  subcommittee,  I  have  spent  a  great  deal  of 
time  considering  some  of  these  problems  that  we  have  in  the  Federal 
judicial  system,  both  at  the  trial  level  and  at  the  appellate  level.  From 
my  background  as  a  trial  lawyer  for  about  20  years,  I  have  sat  here 
and  reflected  for  the  past  4  years  now  on  these  problems.  One  thought 
which  has  occurred  to  me  is  that  one  of  the  real  strengths  of  America 
and  the  system  that  we  have  here — a  system  which  has  endured  for 
almost  200  years — has  been  the  fact  that  the  people  of  this  country 
have  always  been  willing  to  accept  the  resolution  of  disputes  between 
citizen  and  citizen  or  between  citizen  and  State  when  that  resolution 
has  been  made  by  the  courts  of  this  land,  whether  State  or  Federal. 

In  that  perspective,  when  we  reach  the  day  when  the  bar  and  tlie 
citizenry  in  this  country  will  not  accept  as  final  the  decisions  made 
by  our  courts,  then  we  are  in  a  situation  where  we  will  greatly  and 
seriously  threaten  the  stability  of  the  form  of  government  we  have 
had  for  200  years.  I  am  concerned  about  the  attitude  of  the  bar, 
because  I  do  not  think  the  bar  adequat-ely  appreciates  the  problems 
we  have.  Wlien  they  express  concern  about  some  of  the  expediencies 
which  have  been  adopted  in  order  to  keep  pace  with  the  tremendous 
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increase  in  judicial  business,  I  wonder  how  long  it  will  be  before  their 
clients,  and  in  turn  many  citizens,  will  share  the  same  concern.  I  think 
that  is  one  of  the  fundamental  questions  that  this  subcommittee,  the 
full  committee,  and  the  Congress  will  have  to  concern  themselves 
with  when  they  go  about  the  process  of  trying  to  make  a  decision  on 
the  problems  that  are  involved  in  these  hearings  that  we  are  starting 
today. 

Let  me  ask  you,  Judge,  when  did  your  court  receive  its  tenth  and 
eleventh  judges? 

Judge  Brown.  I  wish  I  could  tell  you  exactly. 

Perhaps  Judge  Wisdom  will  recall. 

Mr.  Westpiial.  Judge  Wisdom,  do  you  happen  to  recall  the  dates? 

Judge  Wisdom.  I  think  it  was  around  1967. 1  may  be  wrong. 

Mr.  Westphal.  In  any  event,  we  can  check. 

Judge  Coleman.  In  1966  we  went  from  9  to  11,  and  then  from 
11  to  13  and  then  from  13  to  15. 

Mr.  Westphal.  In  any  event,  it  was  some  8  or  9  years  ago  now? 

Judge  Brown.  Wait  a  minute.  I  can  tell  you  exactly  now.  Table  1 
in  the  annual  clerk's  report  lists  the  number  of  judgeships.  I  can't 
be  sure  of  whether  these  are  fiscal  years  or  calendar  years,  because 
we  kept  our  records  on  a  calendar  year  basis,  but  we  had  9  judges 
in  1965-66,  11  judges  in  1966-67,  and  13  judges  in  1967-68.  Then 
we  reached  15  in  1969  or  1970,  but  we  didn't  fill  the  positions  until 
1970-71. 

Mr.  Westphal.  In  any  event,  since  1966,  as  far  as  the  fifth  circuit 
is  concerned,  there  has  been  a  departure  from  this  magic  number  9 
for  the  number  of  judges  ? 

Judge  Brown.  Yes.  Let  me  say  something  about  that,  too.  There 
are  many  myths  in  the  law,  and  judges  perpetuate  them.  The  District 
of  Columbia  Circuit  has  a  number  of  visiting  judges  drummed  up 
by  Chief  Judge  Bazelon.  He  had  16  visiting  judges  in  his  court  a 
year  ago  and  I  think  he  has  about  25  lined  up  for  this  coming  year. 
Our  statistics  show  that,  when  you  have  a  large  number  of  visiting 
judges,  you  have  the  equivalent  of  a  12-,  13-,  14-,  or  15-judge  court. 
That  applies  to  the  second  circuit,  too. 

Mr.  Westphal.  The  same  thing  has  happened  in  your  own  circuit. 
Some  years  back,  when  you  had  visiting  judges,  these  exhibits  indicate 
that  you  operated  with  the  equivalent  of  some  19  or  20  judges  on  your 
court. 

Judge  Brown.  Right. 

Mr.  Westphal.  In  any  event,  for  some  8  years  now  the  answer  to 
some  of  these  growing  caseload  problems  in  the  fifth  circuit  have  been 
for  Congress  to  increase  the  number  of  judgeships.  As  you  have  re- 
viewed it,  that  occurred  gradually,  but  finally,  in  1971,  the  appoint- 
ments were  made,  and  ever  since  that  time  you  have  been  accorded  15 
judges.  Also,  in  1971,  when  you  first  became  a  court  of  15,  the  total  fil- 
ings were  3,215.  You  are  still  accorded  15  and  yet  there  has  been  a  1^00 
case  increase  in  your  caseload.  This  in  turn  has  reflected  itself  in  the  fil- 
ings per  judge  figure  which  have  grown  from  1971,  with  154  per  judge, 
to  1974,  when  there  were  219  per  judge.  During  that  same  interval, 
your  court,  in  order  to  try  to  keep  abreast  of  this  huge  increase  in  busi- 
ness, has  tried  just  about  every — what  I  would  term — expediency  other 
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than  oral  decisions  from  the  bench  in  order  to  keep  your  heads  above 
water. 

Judge  Brown.  Right. 

Mr.  Westphal.  1  agree  with  Professor  Levin  and  many  members  of 
the  bar  throughout  tlie  fifth  circuit  that  you  and  the  members  of  your 
court  are  entitled  to  a  great  deal  of  credit  for  making  this  effort;  if 
you  had  not,  things  would  be  in  pretty  bad  shape  in  your  court. 

The  Chairman  asked  what  methods  should  be  tried,  or  could  be  tried, 
other  than  those  with  which  we  are  all  familiar,  and  you  referred  to 
Rule  21.  You  have  had  Rule  21  in  your  court  ever  since  1971.  So  that 
really  isn't  anything  new. 

Judge  Brown.  Rule  21  came  along  a  little  later. 

Mr.  Westphal.  But  it  really  isn't  anything  new  and  has  already  had 
an  impact  on  this  overall  picture  that  we  see.  You  also  suggested  that 
Congress  could  possibly  authorize  staff'  attorneys  or,  as  you  term  them, 
legal  assistants,  who  might  have  an  impact.  As  we  consider  that  ques- 
tion, we  must  consider  some  apprehension  on  the  part  of  the  bar.  Some 
members  of  the  bar  feel  that  use  of  legal  assistants  or  staff'  attorneys 
by  a  court  that  has  219  filings  per  judge  is  one  thing;  whereas  the  use 
of  staff  attorneys  by  a  court  that  has  only  124  filings  per  judge  is  quite 
different.  Do  you  agree  with  that  rather  simplistic  comparison  between 
an  overworked  circuit  and  one  with  an  average  amount  of  work  insofar 
as  the  use  of  staff  ? 

Judge  Brown.  Well,  I  suppose  there  is  some  basis  for  saying  that 
the  more  overworked  you  are  or  the  heavier  the  burden  you  face  the 
greater  is  the  hazard  that  a  judge  will  take  things  at  a  slightly  more 
leisurely  pace.  I  want  to  make  a  footnote  here  that  this  is  apowerful 
factor  on  a  national  basis  to  which,  apparently,  little  attention  is  paid. 
With  a  caseload  of  219  per  judge  for  the  fifth  circuit  this  past  year, 
many  of  the  other  circuits  were  down  to  60,  70,  and  80.  If  we  can  do 
this  kind  of  work,  why  aren't  other  courts  of  appeals  capable  of  doing 
the  same  sort  of  thing  ?  And  if  so,  shouldn't  that  manpower  be  manip- 
ulated physically  in  such  a  way  that  they  attack  this  national  burden  ^ 

Mr.  Westphal.  Now,  regarding  your  exliibits  28  through  32,  I  call 
your  attention  first  to  exliibit  28  which  shows  the  Administrative  Of- 
fice projection  and  the  Judge  Brown  projections  for  fiscal  year  1974. 
The  actual  filings  for  your  court  in  1974  were  3,294,  which  is  a  little 
bit  less  than  your  projections  and  still  a  little  bit  less  than  the  Admin- 
istrative Office  projections  ? 

Judge  Brown.  That  is  right. 

Mr.  Westphal.  Now,  did  I  understand  you  to  say  in  response  to  a 
question  from  Senator  Burdick  that  the  filings  in  the  district  courts 
had  increased  3.3  percent  ? 

Judge  Brown.  I  took  that  information  from  page  1-2  of  the  just 
released  annual  report. 

Mr.  Westphal.  I  haven't  seen  that  yet.  I  am  looking  at  a  printout 
which  we  requested  from  the  Administrative  Office  computers  on  case- 
loads in  the  district  courts  in  fiscal  year  1974,  which  shows  that,  in 
the  Nation  as  a  whole,  the  filings  in  the  trial  courts  increased  only  1.8 
percent. 

Judge  Brown.  Well,  on  page  1-2  the  overall  civil-criminal  filings 
moved  upward  by  3.3  percent. 

43-476—75 7 
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[Editorial  note.  In  reviewing  his  testimony  foUowino:  tlie  hearings, 
Judge  Brown  was  able  to  determine  the  reasons  for  this  confusion 
concerning  the  nationwide  percentage  increase  in  district  court  filings 
between  fiscal  year  1973  and  fiscal  year  1974.  He  therefore  submitted 
the  following  supplemental  statement  for  inclusion  in  this  record :] 

SlJPPLEMENTAL    STATEMENT   OF   JOHN    R.    BrOWN,    ChIEF   JUDGE,    FiFTH    CIRCUIT 

On  editing  the  oral  statement  given  by  me  to  the  Committee  on  September  24, 
1&74  for  non-substantive  corrections,  I  learned  that  I  had  made  a  substantive 
error  on  page  58-59  of  the  transcript.  In  response  to  an  earlier  question  from 
the  Chairman  and  again  by  Committee  Counsel,  I  reiterated  that,  on  the  infor- 
mation received  from  my  Circuit  Executive  (who  was  in  attendance  with  me), 
nationwide  filings  in  the  District  Courts  had  increased  .S.3%.  This  was  based 
on  the  summary  sheet  in  the  just  recently  published  Annual  Report  of  the  Di- 
rector of  the  Administrative  Office.  Subsequently,  on  checking  I  learned  that 
the  nationwide  increase  in  filings  was  1.6%  and  the  3.3%  was  on  pending 
caseload. 

The  purpose  of  this  supplemental  statement  is  to  supply  to  the  Committee  a 
formal  statement  which  corrects  this  but  at  the  same  time  gives  significant 
pertinent  information  with  respect  to  the  Fifth  Circuit. 

As  the  possible  realignment  or  split  of  the  Fifth  Circuit  depends  on  our  lo- 
calized Fifth  Circuit  experience,  the  correction  of  this  inadvertent  error  has 
led  to  a  very  significant  statistic. 

I  have  prepared  Brown  Table  33  (attached)  which  reflects  that  in  the  District 
Courts  of  the  Fifth  Circuit  for  the  period  FY  1970  through  FY  1974  that  except 
for  Louisiana,  all  of  the  States  of  the  Fifth  Circuit  have  shown  a  substantial 
increase  in  business  over  the  last  four  years.  While  the  filings  in  the  nation  as 
a  whole  increased  12.5%,  the  States  of  the  Fifth  Circuit  have  shown  a  signifi- 
cant increase  of  21.9%  during  the  same  time. 

There  is  no  drop  off  in  the  business  of  the  District  Courts  (civil  and  criminal) 
of  the  Fifth  Circuit.  There  is  no  likelihood  that  there  will  be  any.  And  since 
the  FY  1970-74  figures  cover  a  period  when  there  was  no  significant  increase 
in  District  Judgeships,  we  have  to  bear  in  mind  that  the  Judicial  Conference  of 
the  United  States  has  recommended  the  creation  of  21  new  District  Judgeships 
and  your  Committee  has  approved  creating  11  new  Judgeships. 

BROWN  TABLE  33.-COIV1PARISON  OF  TOTAL  CIVIL  AND  CRIMINAL  DISTRICT  COURT  FILINGS  BY  STATES  OF  THE 

4TH  CIRCUIT 

FISCAL  YEAR  1970-74 

Fiscal  year- 


—  Increase  or 

1970 1  1974 '  decrease 


Alabama.. 2,516 

Florida 5,240 

Georgia 3,340 

Louisiana 6,212 

Mississippi _.  1,  249 

Texas  2.. 7,893 

Canal  Zone _..  471 


3,125 

24.2 

6,272 

19.7 

4,997 

49.0 

6,139 

-1.2 

1,561 

25.0 

9,9&5 

26.6 

759 

47.6 

Circuit  total... 26,921  32,818  21.9 

National  total 127, 280  143, 284  izs 

'  Source:  Annual  Reports  of  the  Director,  Administrative  Office  of  the  United  States  Courts. 

2  Filings  adjusted  by  reductioii  for  criminal  immigration  cases  due  to  change  in  docketing  practice  in  fiscal  year  1973. 

[Editorial  Note:  The  record  now  resumes  reporting  actual  testi- 
mony rendered  during  the  hearings :] 

Mr.  Westphal.  In  any  even^ ,  the  district  courts  are  not  experiencing 
the  7  percent  annual  increase  that  they  were  experiencing  3,  4,  and  5 
years  ago  ? 
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Judge  Brown.  Well,  one  factor  which  has  been  little  recognized  is 
that  of  the  exponential  rate  of  increase  in  appeals  over  the  increase  of 
trials  ill  the  trial  court. 

Mr.  Westphal.  Of  course,  these  projections  on  a  straight  line  basis 
extend  from  a  period  of  time  when  filings  in  the  court  were  increasing 
at  7  and  8  percent  per  year  and  do  not  recognize,  as  the  chairman  has 
indicated,  that  for  the  last  3  years  we  had  a  decrease  and  then  an  actual 
leveling  oli'. 

Judge  Brown.  Well,  all  I  can  say  is  that  Judge  Wisdom  has  the  ex- 
act figures — but  that  we  have  had  an  increase  of  10,  11,  and  12  percent 
in  district  court  judgeships  in  the  last  7  or  8  years.  Now,  I  know  that 
there  has  been  a  substantial  increase  year-by-year  in  the  total  filings 
within  the  fifth  circuit  district  courts. 

[Editorial  Note:  In  support  of  Judge  Brown's  statement  see 
Brown  table  33,  supra^  submitted  as  part  of  Judge  Brown's  supple- 
mental statement.] 

Mr.  Westphal.  And  as  you  have  indicated,  there  has  been  a  result- 
ing increase  in  the  rate  of  appeals. 

Judge  Beowx.  juiglit. 

Mr.  Westphal.  So,  as  shown  on  your  Brown  table  32,  you  have  pro- 
jected possible  caseloads  for  the  various  States  in  the  fifth  circuit 
according  to  the  Commission's  second  alternative  recommendation. 
According  to  your  exhibit  32,  in  fiscal  year  1977,  if  there  are  2,581 
filings  in  the  four  eastern  States,  in  order  to  maintain  the  1973  na- 
tional average  of  161  filings  per  judge  you  would  need  16  judges  in 
the  four  eastern  States  ? 

kludge  Brown .  Yes. 

Mr.  Westphal.  And  similarly  in  the  two  western  States  plus  the 
Canal  Zone  ? 

Judge  Brown.  Thirteen  judges. 

]\Ir.  Westphal.  So  the  fact  of  the  matter  is.  Judge  Brown,  that,  if 
no  geographical  realignment  is  made  whatsoever,  the  fifth  circuit 
as  presently  constituted  would  require  by  your  own  projections  29 
judges  instead  of  15  in  order  to  handle  its  workload  in  1977? 

Judge  Brown.  That  is  what  led  me  to  say  that  every  argument  I 
make  keeps  coming  back  to  hit  me  in  the  face. 

Mr.  Westphal.  This  is  just  the  problem  that  the  Commission  has 
had  to  deal  with  and  that  the  Congress  is  now  going  to  have  to  deal 
with.  No  matter  how  you  look  at  this  thing,  in  the  future,  instead  of 
dealing  with  the  work  product  of  15  judges,  you  are  going  to  have  to 
try  to  keep  29  judges  familiar  with  what  the  other  28  are  doing.  It  is 
going  to  take  increasingly  more  of  the  judges'  time  to  figure  out  what 
is  going  in  their  court  and  they  will  have  less  and  less  time  in  which  to 
decide  cases. 

Judge  Brown.  I  don't  believe  anyone  seriously  feels  that  we  ought  to 
have  29  judges. 

Mr.  Westphal.  According  to  your  exhibit,  if  the  fifth  circuit  is 
not  realigned,  you  will  have  a  caseload  in  1977  which — at  a  more  man- 
ageable level  of  161  cases  per  judge  rather  than  the  219  cases  per  judge 
that  you  have  right  now — will  require  your  court  to  have  29  judges  to 
do  it.  Now,  it  seems  to  me  that  the  question  facing  Congress  is  whotlier, 
in  1977,  we  want  to  have  a  court  of  29  judges  in  the  fifth  circuit  and 
a  court  of  22  judges  in  the  ninth  circuit  or  whether  there  is  ffoino-  to 
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be  some  geographical  realignment.  That  is  the  ultimate  question,  it 
seems  to  me,  which  the  subcommittee  and  the  Congress  must  decide. 
There  really  isn't  any  other  choice,  is  there  ? 

Judge  Browx.  No,  there  really  isn't. 

]Mr.  Westphal.  The  theory  of  our  system  has  always  been  that, 
through  appellate  review,  the  work  of  the  trial  courts  will  be  guided 
by  tlie  decisions  made  by  appellate  judges. 

Judge  Brown.  I  was  pretty  hasty  in  answering.  Of  course,  I  ex- 
pressed a  view  when  I  appeared  on  S.J.  Res.  122  that  the  Senate  bill 
was  preferable,  but  it  didn't  survive  the  conference.  So  that  cart  is  be- 
fore the  horse,  because  there  are  a  lot  of  matters  that  require  legislation 
that  could  have  a  very  direct  bearing  upon,  not  only  the  caseload  as 
such  in  a  number  of  appeals,  but  also  in  the  manner  in  which  they  are 
to  be  handled.  A  good  illustration  is  diversity  cases,  and  Congress 
granting  us  a  certiorari  type  power.  About  12  percent  of  our  cases  are 
diversity  cases.  That  is  nearly  400  cases.  We  could  knock  those  out  on 
just  a  discretionar}'  review  There  are  also  the  social  security  cases  and 
the  like.  But  here  we  are  about  ready  to  split  the  circuit,  knowing  it 
is  to  be  split  again  wdien  these  decisions  have  not  even  begmi  to  be  re- 
ported by  the  Commission. 

Mr.  Westphal.  This  committee  under  Senator  Burdick's  chainnan- 
ship  has  spent  some  3  years  and  some  15  or  16  days  of  hearings  on  a 
bill  known  as  S.  1876  which  embodies  the  proposals  of  the  American 
Law  Institute  and  which  would  make  some  slight  change  in  diversity 
jurisdiction  in  the  Federal  courts.  The  bar  in  this  country,  particu- 
larly the  ATLA,  has  proposed  no  changes  whatsoever  in  diversity 
jurisdiction.  I  might  note  that  many  Southern  lawyers  in  your  own 
circuit — Lawrence  Frank  from  Mississippi  for  one — realize  that  there 
is  merit  in  some  curtailment  of  diversity  jurisdiction.  Now,  looking 
at  the  statistics  in  your  court,  in  1973,  out  of  2,840  terminations,  344 
were  in  personal  injury  tort  cases.  I  imagine  a  large  number  of  tliose 
are  diversity  cases,  and  I  imagine  some  of  your  contract  cases,  which 
numbered  271,  may  have  diversity  of  citizenship  as  the  basis  for  juris- 
diction. But  even  if  50  or  60  percent  of  them  could  be  eliminated  were 
the  Congress  to  pass  some  curtailment  on  diversity  jurisdiction,  you 
would  still  be  left  with  some  2,500  cases  which  you  would  have  had 
to  terminate.  Again  I  submit  a  caseload  of  2,500  may  in  fact  be  too 
much. 

With  all  due  respect  to  those  who  say  that  jurisdiction  should  he 
curtailed  first,  before  any  attempt  is  made  to  solve  the  terrific  work- 
load that  our  system  places  upon  the  judges  in  our  courts  of  appeal,  I 
think  we  would  have  the  wrong  priority  there.  It  will  be  1977  before 
we  see  whether  any  of  these  possible  changes  have  any  effect  whatso- 
ever, and,  as  the  right  hand  of  Congress  takes  away  some  jurisdiction, 
the  left  hand  of  Congress  can  certainly  create  more  jurisdiction.  There 
is  a  bill  pending  right  now  regarding  deep-water  ports  which  would 
put  in  Federal  courts  any  cases  arising  out  of  the  use  of  those  facili- 
ties. I  am  afraid  the  matter  is  in  a  push  and  shove  stage  regarding  some 
of  these  issues  we  have  to  deal  with. 

Judge  Brown.  I  would  say  this  is  the  general  sort  of  i-eaction  to 
that.  There  could  be  a  more  eloquent  argument  made  for  the  critical 
necessity  of  having  the  Congress  look  at  the  need  for  new  methods 
and  new  requirements.  I  just  hope  nobody  freezes  out  the  opportunity 
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to  improvise  and  experiment.  As  I  told  you,  our  experimentation  has 
been  both  positive  and  negative.  I  told  you  about  our  "standing  panel" 
experience  that  turned  out  to  be  wrong  and  we  abandoned  it.  As  you 
know,  in  just  4  years  of  screening  we  increased  the  judge  output  by 
104%  and  simultaneously  reduced  the  median  time  from  notice  of 
appeal  to  final  disposition  to  make  us  the  third  ranking  circuit  in  the 
Nation.  If,  on  the  basis  of  the  experience  in  3  months  operation  of  the 
staff  attorneys'  office,  we  can  achieve  a  like  increase,  we  may  well  show 
that  no  split  of  the  circuit  is  necessary. 

Mr.  Westphal.  Judge,  you  mentioned  earlier  in  your  testimony  that 
one  slight  criticism  of  the  Hruska  Commission's  work  which  you 
have  is  that  they  concentrated  on  the  fifth  and  ninth  circuits  only 
when  they  should  have  looked  at  the  country  as  a  whole.  I  think  you 
will  recall  that,  prior  to  the  hearings  at  Houston,  there  were  distrib- 
uted for  consideration  by  all  the  people  interested  in  this  subject 
some  computer  printouts,  made  by  either  the  Federal  Judicial  Center 
or  the  Administrative  Office,  using  variable  factors  which  explored 
different  possibilities  of  carrying  out  a  realignment  from  Maine  to 
southern  California  and  from  Washington  to  the  tip  of  Florida.  Tt 
is  my  recollection  that  the  Commission  did  consider  that  before  they 
concentrated  their  attention  on  the  three  circuits  that  seemed  to  have 
the  largest  problem  in  terms  of  caseload,  namely,  the  second,  fifth 
and  the  ninth.  Do  you  happen  to  recall  that  ? 

Judge  Brown.  Yes,  there  were,  and  I  made  them  available  to  all 
lawyers  before  their  appearances,  so  they  had  some  understanding. 

]Mr.  "Westphal.  Judge,  I  think  your  statement  here  has  contributed 
to  the  information  that  the  subcommittee  will  need  and  will  consider. 

Mr.  Chairman,  that  is  all. 

Judge  Brown.  Thank  you  very  much.  I  enjoyed,  as  always,  being 
here. 

Senator  Burdick.  We  have  two  judges  left,  Judge  Wisdom  and 
Judge  Gewin.  Do  either  of  you  have  a  travel  problem  ? 

Judge  WisDoiNi.  No  problem,  Senator. 

Senator  Burdick.  Fine.  I  will  then  now  enter  your  prepared  state- 
ment into  this  record,  Judge  Wisdom,  and  you  may  proceed  to  direct 
whatever  summary  remarks  you  may  have  to  the  committee. 

[Judge  Wisdom's  prepared  statement  follows :] 

• 
Prepared  Statement  of  Judge  John  Minor  Wisdom 

Thank  you  for  the  opportunity  of  appearing  before  this  Committee. 

I  have  served  on  the  Court  of  Appeals  for  the  Fifth  Circuit  since  June  1957, 
seventeen  years.  I  liave  no  intention  of  taking  senior  status. 

I  am  a  member  of  the  Council  of  the  American  Law  Institute,  and  I  served  as 
one  of  the  advisors  on  the  ALI  Federal  Jurisdiction  Study.  I  mention  this,  because 
you  should  know  that  I  now  favor  doing  away  with  diversity  jurisdiction.  It 
has  outlived  its  usefulness.  Elimination  of  divei-sity  jurisdiction  will  relieve  the 
Fifth  Circuit  of  about  12  percent  of  its  caseload,  or  almost  400  filings.  In  the 
alternative,  I  favor  the  ALI  proposals  now  before  Congress  limiting  diversity 
jurisdiction.  Adoption  of  these  proposals  will  reduce  diversity  filings  by  about 
50  percent. 

I  am  a  member  of  the  Advisory  Council  on  Appellate  Justice  (ACAJ),  of 
which  Professor  Maurice  Rosenberg  is  Chairman.  As  you  know,  the  Council  has 
developed,  with  Judge  Shirley  Hufstedler  and  Professor  Paul  Carrington,  an 
ambitious  plan  for  restructuring  the  federal  appellate  system,  based  on  a  national 
division  of  the  federal  courts  of  appeals.  I  mention  my  membership  on  this 
council,  because  you  should  know  that  I  oppose  its  plan  to  restructure  the  appel- 
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late  system  and  I  oppose  any  other  radical  revision  of  the  federal  courts  system 
until  we  put  the  horse  in  front  of  the  cart.  The  federal  judicial  system  needs 
restructuring  and  it  may  need  realignment  of  geographical  boundaries — I  would 
enlarge  some  circuits,  for  example.  But  first  things  first.  Before  any  radical 
change,  such  as  splitting  the  Fifth  and  Ninth  Circuits,  Congress  should  deal 
with  the  roots  of  the  evil. 

The  evils  are  naked  to  the  eye.  First,  we  have  too  many  cases  which  should  not 
be  in  the  federal  courts;  jurisdiction  must  be  reduced  at  both  the  district  and 
appellate  levels.  Second,  the  federal  machinery  of  justice  must  be  improved ;  the 
Internal  practices  and  procedures  of  federal  courts  are  inefficient  and  in  the 
grip  of  a  dead  hand.  Using  a  simple  screening  process  to  eliminate  oral  argu- 
ments and  to  shorten  opinions,  and  employing  a  small  central  staff,  the  Fifth 
Circuit  has  kept  up  with  its  work.  In  Fiscal  Year  1973  we  had  no  backlog.  If 
Congress  will  furnish  funds  for  an  adequate  staff,  there  will  be  no  need  to  divide 
the  Fifth  Circuit — even  if.  Heaven  forbid — the  input  of  cases  to  federal  courts 
is  not  curtailed. 

The  Committee  has  before  it  a  recommendation  far  more  radical  than  the 
ACAJ's  proposals.  This  is  the  recommendation  of  the  Commission  for  Revision 
of  the  Federal  Court  Appellate  System  that  the  Fifth  and  Ninth  Circuit  Courts 
be  divided.  This  is  a  dangerous  step  toward  proliferation  of  circuits  that  may 
not  destroy  but  will  certainly  weaken  the  historic  role  of  the  federal  courts  in 
American  Federalism. 

A  federal  circuit  court  has  a  federalizing  function  as  well  as  a  purely  appellate 
function  of  reviewing  errors.  Federal  courts  are  more  than  courts  which  settle 
private  disputes  over  contracts  and  torts.  The  federal  courts'  destined  role  is  to 
bring  local  policy  in  line  with  the  Constitution  and  national  policy.  Within 
the  framework  of  "cases  and  controversies"  and  subject  to  all  the  appropriate 
judicial  disciplines,  federal  courts  adjust  the  body  politic  to  stresses  and  strains 
produced  by  conflicts  (1)  between  the  nation  and  the  states  and  (2)  between  the 
states  and  private  citizens  asserting  federally  created  or  federally  protected 
rights.  The  United  States  Supreme  Court  cannot  do  it  all.  When  the  Supreme 
Court  acts,  inferior  courts  must  carry  out  the  Court's  decision.  It  is  up  to  us  to 
put  flesh  on  the  bare  bones  of  such  broad  mandates  as  the  requirement  that 
scliools  desegregate  with  "all  deliberate  speed."  A  court  composed  of  judges  chosen 
from  six  states  is  better  insulated  from  parochial  prides  and  prejudices  than  a 
court  composed  of  judges  from  a  small  number  of  states.  The  Court  of  Appeals 
for  the  Fifth  Circuit  is  truly  a  federal  court.  I  question  whether  a  court  composed 
of  jndires  from  only  Louisinna  .ind  Texas  would  be  able  to  perform  its  federalizing 
function  as  well  as  the  Fifth  Circuit. 

The  Commission's  basic  assumption  is  that  a  court  should  not  have  more  than 
nine  members.  Accepting  that  assumption  and  pursuing  its  consequences  to  their 
logical  conclusion,  the  country  is  in  for  a  rude  shock.  Manhattan  and  Southern 
California  should  each  have  its  own  circuit,  as  soon  as  the  additional  needed 
district  judges  are  appointed  and  start  generating  appeals. 

My  esteemed  colleagues  who  want  to  see  the  Fifth  Circuit  divided  are  in  for 
a  ruder  shock,  Before  the  Commission,  they  agreed  that :  '"It  should  be  empha- 
sized that  any  circuit  realignment  should  result  in  a  Federal  Appellate  System 
which  will  suiffice  without  further  realignment  for  a  period  in  excess  of  25  years." 

In  fiscal  year  197.3  the  Fifth  Circuit  had  15  active  judges  handling  a  total  of 
2964  filings.  198  filings  a  judge,  as  compared  wuth  the  national  average  caseload 
of  IGl.  (Without  the  Fifth  and  Ninth  Circuits  the  national  average  would  be  141). 
If  the  Commission's  plan  were  in  effect  in  this  fiscal  year.  1974,  there  would  be 
two  courts  of  nine  judges  each,  handling  a  total  caseload  for  both  courts  of  3294 
filings  or  183  filings  per  judge.  These  are  hard  figures  from  the  Administrative 
Office.  Accepting  the  Administrative  Office's  projects,  as  early  as  fiscal  year  1977, 
we  would  have  total  filings  of  4340  four  clerks  estimates  4660)  ;  2184  for  a 
circuit  composed  of  Florida.  Georgia,  and  Alabama,  or  243  filings  per  judge; 
21.~»6  for  a  circuit  of  Texas.  Louisiana,  and  Mississippi,  or  239  filings  per  judge. 

In  other  words,  the  assumed  relief  afforded  by  having  three  additional  judges 
(for  the  proposed  two  courts),  a  20  percent  increase  in  judgepower.  vnll  have 
disappeared  before  the  two  courts  can  come  into  being,  because  the  filings  will 
increase  by  more  than  20  percent. 

Consider  the  pressing  need  for  additional  district  judges  in  our  circuit.  The 
Fifth  Circuit  received  13  additional  district  judges  in  1962.  14  in  1966.  and  18 
in  1970.  or  about  a  25  percent  increase  every  four  years,  from  1962  to  1970.  The 
Judicial  Conference  of  the  United  States  recently  approved  20  additional  judges 
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for  the  Fifth  Circuit.  The  Jiidiciary  Committee  of  the  Senate  cut  down  this 
number  to  11  additional  district  judges.  Accepting  this  latter  figure,  the  11  newly 
appointed  judges  will  generate  appeals  about  equal  in  number  to  15  percent 
of  the  appeals  now  generated  by  our  74  district  judges.  To  the  overall  estimate 
of  district  court  filings  must  be  added  an  historic  growth  factor  of  7  percent. 
The  appeals  generated  just  by  the  11  new  district  judges  to  be  appointed,  plus 
the  7  percent  normal  growth  factor,  will  further  increase  the  workload  by  22 
percent,  producing  750  more  cases  by  fiscal  years  1975-76. 

I  am  well  aware  that,  under  Public  Law  92-489  (1972),  the  Commission's 
first  duty  was  to  study  and  report  its  recommendations  for  changes  in  the  geo- 
graphical boundaries  of  the  circuits.  But  that  direction  is  qualified  in  the  statute 
by  the  requirement  that  the  changes  be  "appropriate  for  the  expeditious  and 
effective  disposition  of  judicial  business".  If  I  may  say  so,  without  being  pre- 
sumptuous, I  suggest  that  this  Sub-Committee  on  Improvements  in  Judicial 
Machinery  could  take  the  position  that  its  studies  demonstrate  that  the  tem- 
porary relief  afforded  by  the  division  of  the  Fifth  and  Ninth  Circuits  is  either 
non-existent  or  so  insubstantial  as  not  to  justify  the  radical  measure  the  Com- 
mission recommends. 

Senator  Burdick  put  his  finger  on  the  problem  on  June  21,  1971,  when  he  intro- 
duced Senate  Joint  Resolution  122:  "A  joint  resolution  to  create  a  Commission 
on  Revision  of  the  Federal  Court  Appellate  System  of  the  United  States."  On 
the  floor  of  the  Senate,  he  delivered  a  clear  warning  of  the  inadequacies  of 
realignment : 

While  it  is  apparent  that  a  solution,  other  than  pure  manpo^ver  increases 
must  he  found,  there  is  respectable  opinion  that  realignment  of  the  circuits, 
involving  redistribution  of  the  caseload  to  courts  of  appeals  having  new 
delineations  of  territorial  jurisdiction  would  be  only  a  temporary  solution. 
The  benefits  of  such  a  realignment  may  last  only  until  the  caseload  increases 
to  a  point  beyond  the  capacity  of  the  revised  courts.  Legal  scholars  in  recent 
years  have  suggested  that  a  relatively  permanent  solution  to  the  problems 
of  increased  appellate  caseload  can  be  found  o^ily  if  the  appellate  court 
system  itself  is  redesigned  or  restructured. 

Since  appeals  caused  by  normal  growth  and  appeals  generated  by  newly  ai>- 
pointed  district  judges  exceed  the  new  capacity  provided  by  three  additional 
judges  to  the  proposed  new  circuits,  in  the  language  of  Senator  Burdick,  there 
will  be  no  benefits  of  realignment ;  the  caseload  is  beyond  the  capacity  of  the 
revised  courts. 

There  is  no  time  to  waste. 

First,  the  flow  of  cases  to  the  federal  courts  must  be  reduced. 

I  agree  almost  completely  with  Judge  Friendly's  recommendations.  On  the 
subject  of  federal  courts,  and  a  lot  of  other  subjects,  for  that  matter,  there  is  no 
better  informed  person  in  the  country  than  Henry  Friendly.  I  shall  not  try  to 
improve  on  what  he  has  well  said  in  his  book  and  in  his  statements  to  the  Com- 
mission and  to  this  Committee. 

The  Freund  Committee,  Federal  Judicial  Center  Study  Group  on  Caseload  of 
the  Supreme  Court  has  come  up  with  an  imaginative,  innovative  suggestion  that 
has  a  great  potential  for  reducing  the  caseload  of  "criminal  cases".  I  include  in 
the  term,  collateral  attacks  on  convictions  and  prisoners'  complaints  of  mistreat- 
ment in  prison.  The  Committee  has  suggested  "The  establishment  by  statute  of 
a  non-judicial  body  whose  members  would  investigate  and  report  on  complaints 
of  prisoners,  both  collateral  attacks  on  convictions  and  complaints  of  mistreat- 
ment in  prison.  Recourse  to  this  procedure  would  be  available  to  prisoners  before 
filing  a  petition  in  a  federal  court,  and  to  the  federal  judges  with  whom  petitions 
were  filed". 

Habeas,  2255  cases  and  prisoners'  complaints  constituted  22.9  i)ercent  of  ap- 
peals docketed  in  fiscal  year  1973.  With  the  direct  criminal  appeals  (24.4),  they 
are — to  put  it  mildly — the  most  insubstantial  appeals  before  our  Court  and  all 
federal  courts.  Yet  a  few  have  merit  and  are  of  great  constitutional  importance. 
And  in  every  case  the  prisoner  should  have  the  belief  that  his  rights  and  his 
wants  are  not  neglected  in  our  system  of  justice.  The  Freund  Committee's  sug- 
gestion for  an  ombudsman  approach  for  dealing  with  groups  of  appeals,  many 
meritless  and  vexatious,  would  be  in  the  interest  of  society  as  well  as  in  the 
interest  of  conserving  judge-time.  I  would  hope  that  the  Commission  would  ex- 
plore this  subject,  propose  legislation  to  Congress,  and  urge  prison  authorities  not 
to  wait  for  legislative  approval  but  to  act  now  by  establishing  grievance  pro- 
cedures. (I  understand  that  in  some  prisons  this  has  been  done.) 
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Our  federal  judicial  system  creaks.  Thought  should  be  given  to  establishing 
writ  (discretionary)  jurisdiction  in  the  courts  of  appeals  in  certain  categories 
of  cases — in  diversity  cases,  for  example,  if  diversity  jurisdiction  is  not  aban- 
doned. 

Applications  for  rehearing  should  be  severely  restricted,  if  not  done  away  with. 

En  banc  proceedings  need  reexamination.  The  importance  of  a  case  should 
not  be  one  of  the  criteria  for  granting  an  en  banc  hearing.  If  the  case  is  really  of 
great  public  importance,  an  en  banc  hearing  simply  delays  final  action  by  the 
Supreme  Court.  If  all  that  is  needed  is  a  resolution  of  a  conflict  between  two 
panels,  there  is  no  good  reason  why  that  act  of  resolution  should  not  be  performed 
by  a  third  panel  or  a  panel  of  five  judges. 

One  of  the  most  significant  contributions  this  Committee  or  the  Commission 
could  make  would  be  to  endorse  screening  as  a  necessary  and  proper  business 
practice  to  improve  the  efficient  operation  of  the  courts.  If  we  had  had  no  screen- 
ing, we  would  today  have  a  backlog  of  3000  cases.  On  Administrative  Office 
figures,  we  would  need  a  complement  of  31  judges.  An  appeal  would  take  three- 
and-a-half  years  to  be  heard ;  but  no  civil  cases  could  be  heard,  because  the 
criminal  cases  would  occupy  the  full  Hearing  Calendar.  It  is  significant  that 
only  40  per  cent  of  the  ci\'il  cases  are  classified  as  Summary  II's.  It  is  also 
significant  that  we  hare  reduced  the  use  of  visiting  judges  and  senior  judges  by 
60  per  cent.  I  have  found  that  Fifth  Circuit  lawyers  are  unhappy  when  a  visiting 
judge  or  even  a  district  judge  from  this  circuit  is  a  member  of  the  panel ;  we  are 
proud  of  our  senior  judges  and  so  are  the  lawyers  in  this  circuit. 

The  essential  ingredient  of  effective  screening  is  a  central  staff  supervised  by 
a  permanent,  well-paid,  competent  lawyer,  working  with  adequately  trained 
junior  lawyers  or  good  law  clerks.  Such  a  staff  would  be  institutional  in  char- 
acter as  distinguished  from  a  judge's  own  individual  law  clerks.  These  soon 
take  on  the  coloration  of  "their"  judge.  Professor  Dan  Meador  has  made  detailed 
studies  showing  the  benefits  of  a  central  staff. 

Assume   (1)   even  a  modest  growth  in  population,  commerce,  and  industry, 

(2)  even  a  conservative  estimate  of  an  increase  in  federal  question  cases,  and 

(3)  even  the  appointment  of  only  eleven  district  judges  to  the  area  now  com- 
prising the  Fifth  Circuit.  In  one  tenth  of  a  generatiG-n  the  relief  will  have 
vanished  and,  on  the  basis  of  the  Commission's  rationale  for  dividing  the  Fifth 
Circuit,  the  new  Fifth  Circuit  and  the  proposed  Eleventh  Circuit  should  be 
partitioned,  further  proliferating  the  circuits.  .Judge  Thomas  Gibbs  Gee's  remarks 
in  his  letter  to  Professor  Levin  of  December  20.  1973,  are  worth  repeating  : 

I  submit  that  to  dismember  a  proud  and  effective  institution  such  as  the 
Fifth  Circuit  as  a  preliminary  measure  and  in  pursuit  of  benefits  which 
can  only  be  short-haul,  when  it  is  obvious  that  other  and  far-reaching 
changes  of  a  basic  nature  are  going  to  be  necessary,  would  be  unwise.  Who 
knows  that  the  necessary  long-range  changes  which  plainly  must  come 
might  not  render  such  an  action  even  unnecessary? 

If  I  may  employ  a  homely  metaphor,  you  have  a  good  horse  that  is  getting 

the  wagon  up  the  hill  now.  I  do  not  think  we  should  exchange  him  for  two 

ponies,  when  it  is  plain  that,  by  the  time  we  have  them  in  harness,  we  may 

be  dealing  with  different  wagons  and  different  hills. 

I  respectfully  suggest  that  division  of  the  Fifth  Circuit  will  create  a  dangerous 

illusion  of  temporary  relief  that  will  delay  effective  reformation  of  the  federal 

courts  system. 

As  Madison  clearly  foresaw,  the  central  principle  that  makes  the  American 
system  workable  is  federal  legal  supremacy.  This  principle  preserves  national 
policy  against  conflicting  local  policy,  protects  the  individual's  constitutional 
rights  against  governmental  abuses  of  both  the  nation  and  the  states,  and  safe- 
guards basic  political  principles  of  American  federalism.  As  federal  question 
litigation  has  increased,  the  circuit  courts  have  become  more  and  more  important. 
Their  relative  insulation  against  local  prides  and  prejudices,  as  compared  with 
district  judges  and  state  courts  closer  to  the  fire,  has  enabled  them  to  fulfill 
their  destined,  if  friction-making,  exacerbating  role.  In  recent  years  the  federal 
circuit  system  has  proved  workable  in  trying  situations.  I  hope,  indeed.  I  know, 
that  this  Committee  will  think  long  and  hard  and  exhaust  all  reasonable  alter- 
natives before  it  takes  a  step  that  may  lead  to  such  proliferation  of  the  circuits 
as  to  undermine  the  principle  of  federal  legal  supremacy. 
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STATEMENT   OF  JUDGE  JOHN  MINOR  WISDOM,  FIFTH  CIRCUIT, 

NEW  ORLEANS,  LA. 

Judge  Wisdom.  Thank  you  for  the  opportunity  of  appearing  before 
this  committee.  My  name  is  John  Wisdom.  I  have  been  on  the  Court  of 
Appeals  for  the  Fifth  Circuit  for  17  years.  I  have  served  on  the  multi- 
district litigation  panel  since  its  inception  in  1968,  so  I  am  not  un- 
acquainted with  innovative  judicial  efficiencies.  I  am  a  member  of  the 
council  of  the  American  Law  Institute  and  was  one  of  the  advisers 
on  the  advisory  connnittee  on  the  American  Law  Institute  jurisdiction 
stud}'.  I  mention  that  fact  because  I  am  in  favor  now  of  doing  away 
with  diversity  jurisdiction ;  in  the  alternative,  I  favor  adoption  of  the 
American  Law  Institute  proj^osals  now  before  Congress. 

I  have  previously  submitted  a  statement  to  the  committee;  so  I  shall 
try  to  be  brief. 

I  have  three  points.  The  first  is  one  that  has  guided  me  in  my  previous 
statements  to  the  PIruska  Commission,  and  in  all  matters  affecting  the 
circuit :  That  is  the  necessity  for  preserving  the  federalizing  function  of 
Federal  courts.  I  am  in  deathly  fear  that  division  of  the  fifth  circuit 
will  dilute  the  federalizing  function,  because  it  will  reduce  the  number 
of  States  which  furnish  the  base  for  selection  of  circuit  judges.  The 
figures  that  Mr.  Westphal  alluded  to  a  moment  ago,  which  are  figures 
that  I  have  used  myself,  are  figures  that  show  we  are  in  grave  danger 
of  having  our  federal  sj^stem  diluted,  if  not  destroyed,  by  prolifera- 
tion of  the  circuits.  We  require  29  judges  only  if  there  are  no  changes 
in  either  jurisdiction  or  court  management.  Without  these  changes, 
even  if  you  divide  the  circuit  into  2  courts  of  9  judges  each,  in  no  time 
at  all  this  area  will  require  29  judges.  I  am  not  ashamed  to  be  in  the 
minority  of  our  court  on  this  point,  because  I  have  got  James  Madison 
sitting  ^vith  me  and  he  is  worth  a  legion  of  judges. 

My  second  point  is  that  division  of  the  circuit  will  not  accomplish 
the  objective  of  reducing  our'  caseload.  Judge  Brown  has  talked  at 
some  length  on  this  point  and  each  of  us  has  submitted  a  statement. 
I  have  a  few  figures  wliich  he  has  not  used  but  which  bring  this  out 
clearl^^  That  is  the  caseload  per  judge. 

If  we  use  the  1973  figures — those  were  the  figures  that  the  Hruska 
Commissi 071  used  for  its  study — the  national  average  caseload  per 
judge  at  that  time  was  161,  but  that  161  average  included  figures 
from  the  ninth  and  the  fifth  circuits.  If  you  exclude  the  ninth  and  the 
fifth,  the  national  average  was  141.  Now,  in  1974  the  caseload  per 
judge,  which  is  the  year  just  past,  was  198.  Assuming  that  we  do  not 
'divide  the  fiftli,  the  caseload  per  judge  will  be  222  in  fiscal  year  1975. 
If  we  divide  the  fifth  circuit,  by  1977  the  caseload  per  judge  of  each 
new  court  of  nine  xvi\]  be  approximately  240  per  judge.  Now,  this  in- 
dicates that  you  can  not  go  by  the  numbers  here. 

But  we  are  not  as  overworked  as  it  would  appear. 

i  he  English  Court  of  Appeals,  Criminal  Division,  which  is  a  court 
of  last  resort — except  for  the  few  cases  that  manage  to  go  to  the 
House  of  Lords— in  1969  to  1970  handled  a  caseload  of  almost  10,000 
criminal  appeals.  They  used  what  we  would  call  screening.  They 
screened  out  of  the  appellate  process  73  percent  of  those  cases  with- 
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out  oral  argiiiiient  or  briefs.  We  caii  do  the  same  thing  with  the  proper 
management  of  our  court. 

My  second  point  is  that  the  Hruska  Conmiission  has  really  per- 
formed no  service  in  recommending  division  of  the  fifth  circuit.  I 
say  this  with  great  respect  for  the  Commission.  Division  will  not 
accomplish  the  objective  of  bringing  even  temporary  relief,  because 
the  year  after  next  or  the  year  after  that  each  judge  will  have  the 
same  caseload  then  as  now  and  in  the  meantime  we  will  have  taken  the 
irreversible  step  of  dividing  the  fifth  circuit  leading  perhaps  to  fur- 
ther proliferation  of  circuits. 

My  third  point  is  that,  before  we  commit  such  an  irreversible  step, 
feasible  alternatives  should  be  taken.  We  have  not  reached  the  root 
of  the  evil  and  we  will  never  get  there  until  we  curtail  the  input.  I 
realize  the  diiiicucties  there.  I  can  see  what  has  happened  to  the  three- 
judge  court  bill,  although  everyone  familiar  with  the  situation  knows 
that  three-judge  courts  have  outlived  their  usefulness.  More  impor- 
tantly, diversity  jurisdiction  has  outlived  its  usefulness. 

Not  only  should  we  curtail  jurisdiction,  vre  should  improve  court 
management.  Improving  majiagement  requires  that  we  dispense  with 
oral  argument  in  a  large  number  of  cases.  We  had  no  oral  argument 
in  55  percent  of  our  cases  last  year.  Efficient  court  management  also 
means  a  central  staff.  This  we  are  just  now  instituting,  althougli  we 
tried  to  have  it  instituted  some  years  ago.  That  is  the  way  the  British 
take  care  of  their  large  caseload.  ]Micliigan  and  California  take  care 
of  their  large  caseloads  with  an  efficient  central  staff  supervised  by  an 
experienced  lawj^er  with  junior  lawvers  and  supervised  law  clerks. 

I  have  developed  these  points  at  greater  length  in  my  written  state- 
ments to  this  committee  and  to  the  Commission. 

We  must  at  all  costs  avoid  diluting  the  federalizing  function  of  tlie 
Federal  courts. 

The  pursuit  of  temporary  relief  will  not  succeed,  next  year  or  the 
year  after  next,  certainly  not  by  1977.  In  this  connection  I  should  like 
to  call  to  your  attention  that  one  reason  there  is  some  leveling  off, 
at  least  in  appeals,  is  because  there  have  been  no  district  judgeships 
created.  But  the  Judicial  Conference  recommended  20  district  judges 
for  our  circuit.  This  was  cut  down  by  the  Judiciary  Committee  to  11. 
We  estimate  that  each  new  district  judge  will  generate  40  appeals. 
If  you  take  the  440  appeals  that  will  be  generated  by  the  absolutely 
needed  district  judges  and  add  those  to  the  appeals  attributable  to 
normal  growth  plus  the  increase  in  Federal  question  cases  that  we 
are  bound  to  have,  you  will  unquestionably  see  that  all  of  this  time 
spent  in  realigning  the  circuits  is  wasted  time  until  we  get  to  the  roots 
of  the  evil.  The  roots  of  the  evil  are  (1)  the  input  of  cases  in  Federal 
courts  which  don't  belong  there  and  (2)  inefficient  management  of  the 
appellate  process. 

Of  course,  a  great  deal  of  thought  has  gone  into  plans  of  one  Jvind 
or  another.  I  am  also  a  member  of  the  Advisory  Council  on  Appellate 
Justice.  I  oppose  restructuring  of  our  appellate  courts — you  are 
familiar  with  the  various  proposals,  I  know — until  we  attempt  the 
lesser  alternatives:  reduction  of  input  and  improvement  in  court 
management. 

I  should  like  to  call  to  your  attention  that,  until  this  last  year,  the 
fifth  circuit  has  never  had  a  backlog.  We  have  been  able  to  handle  our 
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work  through  screening  and  with  a  small  staff  of  pro  se  clerks.  Xo  one 
can  tell  just  how  effective  a  full  central  staff,  well  organized,  would 
be  in  reducing  our  burdens.  I  believe  that  we  are  not  being  overworked, 
that  we  can  handle  our  workload  without  dividing  the  circuit,  and 
that  we  can  at  the  same  time  preseve  the  federalizing  function  of  the 
Federal  court  system. 

I  should  like  to  sny  a  word  on  en  bancs.  There  is  no  reason  in  the 
world  why  we  should  have  an  en  banc  court  of  15.  If  the  cause  for 
putting  a  case  en  banc  is  a  conflict  within  the  circuit,  that  can  be 
disposed  of  by  another  panel  that  is  not  composed  of  members  who- 
sat  on  the  conflicting  panels,  or  it  could  be  disposed  of  by  an  en  banc 
court  of  five.  Of  course,  that  would  take  legislation.  The  British  use 
a  court  en  banc  of  5  and  they,  too,  have  a  full  court  of  15,  plus  trial 
judges  to  draw  on,  in  their  court  of  appeals,  criminal  division. 

One  of  the  criteria  we  have  been  using  for  putting  a  case  en  banc  is 
the  importance  of  the  case.  I  believe  that  this  is  a  serious  mistake.  If 
the  case  is  very  important,  by  putting  it  en  banc  we  simply  delay  its 
getting  to  the  Supreme  Court,  possibly  by  as  much  as  8  months  to  a 
year.  The  importance  of  a  case  should  no  longer  be  used  as  a  criterion 
for  hearing  cases  en  banc. 

I  feel  that  the  burdens  of  en  banc  hearings  are  greatly  exaggerated. 
Certainly  the  fifth  eiicuit  should  not  be  clivided  because  of  It)  or  15 
extra  cases  that  are  heard  en  banc.  If  we  must  have  en  banc  hearings 
to  settle  intracircuit  conflicts,  I  would  suggest  legislation  allowing 
three  judges,  neutral  judges,  or  a  panel  of  five  chosen  at  random, 
to  settle  intracircuit  conflict?. 

I  am  picking  up  points  that  came  out  in  the  previous  testimony 
because  you  have,  for  what  it  is  worth,  a  statement  I  prepared. 

Let's  talk  a  little  about  oral  argument.  The  Louisiana  Bar  Associa- 
tion has  adopted  a  resolution  asking  that  the  fifth  circuit  not  be  di- 
vided. So  we  do  have  a  statement  of  one  State  bar  association  in  our 
circuit  asking  that  the  circuit  not  be  divided. 

I,  too,  favor  realigmiient  of  the  circuits,  however,  in  spite  of  all  I 
have  said,  because  I  think  that  some  circuits  have  too  small  a  case- 
load -or  cover  too  small  an  area.  A  thorough  study  should  be  made 
of  the  feasibility  of  a  complete  realignment  of  the  circuits  rather  than 
selecting  the  fifth  circuit  and  the  ninth  circuit  for  division. 

I  have  so  much  material  here  I  hardly  know  where  to  start.  Just  ask 
me  questions,  if  you  wish. 

Senator  Burdick.  Well,  Judge,  that  has  been  a  very  good  statement, 
a  great  contribution.  I  can't  find  much  fault  in  finding  procedures 
that  will  take  care  of  many  of  these  chores.  That  is  the  reason  we 
passed  the  magistrates  bill,  to  help  the  districts.  If  we  give  you  more 
help,  then  you  can  turn  out  more  work.  That  is  fine  with  this  chair- 
man. 

Judge  Wisdom.  I  think  we  can  do  our  work,  and  we  don't  need  to 
have  the  circuit  divided.  That  is  my  view. 

Senator  Btirdtck.  But  we  have  a  different  opinion. 

Judge  Wisdom.  I  know,  but  I  have  James  Madison  on  my  side. 

Senator  Btjrdick.  I  would  be  interested  in  having  you  give  us  the 
mechanics  on  how  your  en  banc  panel  of  five  should  be  selected. 

Judge  Wisdom.  It  should  be  selected  at  random  from  the  judges 
who  are  not  on  either  of  the  two  panels  which  were  in  conflict,  or  jovl 
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can  have  just  another  panel  decide.  As  Judge  Brown  pointed  out,  we 
iiave  only  3  of  the  28  en  banc  cases  which  will  be  heard  to  resolve 
conflicts.  He  analyzed  those  cases  and  there  are  only  three  cases  involv- 
ing internal  conflicts.  The  other  cases,  therefore,  involve  issues  which 
are  of  such  importance  that  in  accordance  with  present  criteria  they 
should  be  decided  en  banc.  If  they  are  of  such  importance,  let's  not 
delay  their  progress  to  the  Supreme  Court. 

.Senator  Burdick.  Even  3  cases,  when  you  draw  upon  29 

Judge  Wisdom.  I  want  another  panel  to  decide  the  conflicts  or  a 
court  of  five. 

Senator  Bukdick.  Are  you  recommending  that  we  supply  some 
more  clerks  here  and  defer  this  for  awhile  ? 

Judge  Wisdom.  Yes,  I  am.  Some  years  ago  I  proposed  a  central  staff 
to  our  court,  and  the  court  thought  well  of  it.  We  had  an  interview — 
we  tried  to  get  an  interview  with  the  Chief  Justice,  but  some  conflict 
came  up  and  we  spoke  with  Mr.  Eowland  Kirks.  Now,  however,  we 
are  well  on  the  way  to  a  central  staff,  but  not  the  kind  of  centra] 
staff'  that  I  think  we  should  provide,  not  the  kind  that  JNlichigan  and 
California  have  or  that  the  English  have.  We  need  a  well-paid  person, 
a  job  paying  enough  to  attract  a  good  man,  an  experienced  lawyer, 
with  a  permanent  staff.  There  are  reasons  for  that.  Then,  we'll  have 
more  of  an  institutional  staff.  A  judge's  personal  law  clerk  tends  to 
take  on  the  judge's  own  coloration;  the  clerk  has  learned  your  legal 
philosophy  and  predilections,  and  his  point  of  view  may  be  quite  dif- 
ferent from  that  of  an  institutionalized  staff. 

We  now  have  two  law  clerks,  witli  the  option  of  having  a  second  sec- 
retary or  a  third  law  clerk  at  a  second  secretary's  salary.  And  we  have 
begun  to  set  up  a  central  staff. 

Senator  Burdick.  Is  there  danger  of  one  of  these  more  qualified 
clerks  with  the  good  salary  becoming  a  circuit  judge  himself? 

Judge  Wisdom.  This  is  the  argument  that  is  always  used  against  it, 
as  you  know.  The  answer  to  the  argument  is  that  the  determination  of 
every  case  is  always  in  court.  This  is  where  our  own  law  clerks  can 
help  us,  to  insure  that  the  central  law  staff  is  not  arrogating  to  itself 
judicial  resi^onsibilities.  Every  decision  we  make  now  is  by  a  f ull.panel 
of  the  court. 

That  brings  up  another  question — I  hope  you  will  excuse  me  if  I 
seem  to  go  off  on  a  tangent  in  answer  to  your  question. 

Not  enough  has  been  made  of  the  fact  that  by  using  the  screening 
process,  and  by  using  a  central  staff  to  help  us  screen,  we  can  devote 
more  time  to  the  really  meritorious  cases.  We  are  getting  extremely 
difficult  cases  in  new  fields :  consumer  protection  and  environmental 
protection,  for  example.  We  will  have  with  us,  always,  civil  rights, 
only  now  they  are  in  a  different  form.  Now  it  is  a  question  of  women's 
rights  or  employment  discrimination.  We  have  more  time  for  these 
cases — well,  just  looking  around,  I  can  see  judges  who  have  been  writ- 
ing longer  opinions  than  they  used  to  write — and  it  is  good  because  they 
explain  their  decisions  better  and  they  have  more  time  to  devote  to 
these  difficult  cases. 

Senator  Burdick.  I  think  you  have  another  argument  going  for  your 
point  of  view  in  that  you  are  now  feeling  the  experiences  of  the  district 
courts  2  or  3  years  ago.  If  the  Administrative  Office  knows  what  it  is 
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talking  about,  this  thing  has  leveled  off  in  the  district  courts  and  it 
might  level  off  in  your  court,  too.  There  is  always  a  timelag. 

Judge  Wisdom.  Tliat  is  right. 

One  thing  that  you  could  do — and  here  we  have  to  give  credit  to 
the  Freund  committee  for  this — I  think  the  Freund  committee  came 
up  with  a  great,  great  idea,  and  that  was  the  idea  of  an  administrative 
agency  in  the  prison,  accessible  to  prisoners.  Such  an  agency  would 
investigate,  habeas  cases,  '2t25;Vs,  and  prisoners'  complaints  befoiv  tlie- 
filing  stage.  Then  we  wouldn't  have  cases  involving  some  warden  or 
guard  taking  seven  cigarettes  from  a  prisoner  and  the  case  going  up  to 
the  court  of  appeals  twice.  We  wouldn't  have  those  cases.  That  kind  of 
administrative  agency  would  greatly  help  us.  Forty-five  percent  of 
our  appeals  are  criminal  in  nature    (due-at  appeals,  habeas  cases, 
225  5 's).  An  ombudsman  type  of  agency  could  make  an  enormous  con- 
tribution. Xot  enough  attention  has  been  paid  to  this.  I  am  very  hope- 
ful, because  the  Commission  is  loaded  with  brains.  I  am  very  hopefuV 
that  the  Commission  will  go  into  these  things  and  come  up  with  con-' 
structive  suggestions  for  improvements  in  procedures  and  operations.- 
The  notion  of  geographical  realignment  is  like  following  a  will  o'  the 
wisp,  it  leads  you  nowhere  except  into  a  morass. 

Senator  Burdick.  You  don't  think  that  the  circuits,  as  they  are. 
presently  constituted,  are  created  by  divine  wish  ? 

Judge  Wisdom.  Oh,  I  certainly  don't.  That  is  why  I  would  favor  a 
thorough  study  and  a  realignment  that  v/ould  provide  better  bal- 
anced circuits.  If  it  were  possible,  of  course  it  isn't  possible,  but  if  we 
could  combine  Maine  and  California  that  might  be  a  good  thing,  too. 

Senator  Burdick.  Pretty  bad  in  en  banc,  though. 

Judge  Wisdom.  I  guess  so ;  I  guess  it  is. 

Senator  Burdick.  Staff  would  like  to  ask  a  question. 

Mr.  Westpahl.  Judge,  I  thought  that  the  main  objective  of  the 
so-called  Hruska  Commission  was  to  trv  to  figure  out  how  we  could 
employ  more  manpower  to  handle  the  judicial  business  of  the  courts 
of  aj^peals.  Now,  that  manpower  can  be  judge  power,  or  it  can  be  staff 
attorney  power,  or  it  can  be  law  clerk  powder.  As  you  explore  just  what 
kind  of  a  mix  of  these  three  types  of  power  you  are  going  to  concen- 
trate on  a  given  load  in  judicial  business,  you  get  into  certain  prac- 
tical problems  and  certain  philosophical  problems  that  I  know  pei'- 
plexed  the  Commission,  judges,  and  members  of  the  trial  bar. 

The  chairman  of  this  committee — being  aware  of  the  fact  that  a 
number  of  the  circuits  were  experimenting  in  one  way  or  another  with 
the  use  of  staff  attorneys — really  law  clerks^ — was,  along  with  other 
Senators,  instrumental  in  getting  authorization  for  one  law  clerk  to  be 
paid  up  to  $r.0.000  in  each  circuit.  I  think  that  this  experimentation  is 
going  to  result  in  different  constructive  uses  of  staff  attorneys  in  many 
of  t,rje  circuits — Judge  Kaufman  has  an  interesting  innovation  he  has 
told  us  about  on  settlement  procedures — and  all  of  us  will  thereby 
learn  what  is  good  and  wha,t  is  bad  about  the  staff-attorney  or  legal- 
assistant  concept  as  it  is  applied  by  the  circuit  courts. 

2Tow,  as  a  staff  attorney  to  this  subcoriimittee,  I  certainly  cannot 
quarrel  very  much  with  the  argument  that  men  such  as  jucla-es  and 
Senators,  who  have  difficult  decisions  to  make,  are  entitled  to  "an  ade- 
q'late  and  r'ompotoiyt  staff'  to  assist  them.  But,  as  staff'  attorney  for  this 
subcommittee,  I  have  no  power — and  I  never  exercise  any— to  make 
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decisions  on  policy.  I  have  no  vote,  and  it  takes  a  majority  of  votes  to 
make  decisions  on  this  subcommittee,  but  I  do  have  adequate  access  to 
the  time  of  the  chairman  of  this  subcommittee — and  to  the  time  of  the 
other  Senators  who  are  on  tliis  subcommittee — so  that  they  can  closely 
guide  and  supervise  whatever  work  I  do  on  behalf  of  this  subcom- 
mittee. 

Using  that  as  a  point  of  reference,  and  considering  the  fact  that 
each  circuit  judge  has  three  law  clerks — you  do  have  three,  do  you 
not? 

Judge  Wisdom.  Well,  on  the  fifth  circuit  we  were  offered  the  op- 
tion of  a  second  secretary  or  a  third  law  clerk  at  a  secretary's  salary. 
That  means  I  have  two  law  clerks  at  a  law  clerk's  salary  and  a  third 
boy  willing  to  work  for  me  at  grade  7  instead  of  grade  11. 

Mr.  Westphal.  The  fact  of  the  matter  is  you  do  have  three  law 
clerks  ? 

Judge  Wisdom.  The  fact  of  the  matter  is  that  I  have  three  clerks, 
but  I  would  like  to  have  the  third  one  upgraded,  and  so  would  every- 
one who  is  in  my  fix. 

Mr.  Westphal.  Let's  assume,  whatever  the  appropriation  or  the 
authorization  problems  are,  that  you  are  of  the  opinion  that  each 
judge  on  your  circuit  should  have  three  law  clerks  ? 
Judge  Wisdom.  That  is  my  opinion. 
^Ir.  Westphal.  Now,  this  legal-assistant  theory — the  staff-attorney 

theory — espoused  by  yourself  and  Judge  Brown 

Judge  Wisdom.  INIay  I  interrupt  you  to  suggest  that  Prof.  Dan 
Meador  has  written  a  book  on  that  which  has  just  been  published,  and 
he  has  cogent  arguments  in  favor  of  a  central  staff. 

]\Ir.  Westphal.  Now,  then,  as  I  recall  the  concept  Judge  Brown  ex- 
plained to  us  in  connection  with  the  hearings  on  Senate  Joint  Eesolu- 
tion  122.  the  concept  was  to  have  a  "senior"  staff  attorney  at  a  salary 

of  about  $25,000  per  year 

Judse  Wisdom.  Thirty. 

Mr.  "Westphal.  I  think  the  Senate  recently  authorized  $30,000  a 
year,  which  is  a  little  more  consistent  with  inflation. 

Judge  Wisdom.  My  figure  was  $30,000.  He  may  have  had  $25,000. 
]Mr.  Westphal.  But  the  concept  was  to  have  some  four  or  five  at- 
torneys at  salaries  of  $15,000  a  year— and  I  suppose  that  figure  has 
to  be  "adjusted— but  to  have  a  staff  of  about  six  attorneys,  structured 
somewhere  along  the  lines  that  I  just  suggested  to  you,  and  have  them 
perform  work  along  the  lines  suggested  by  Professor  Meador  as  a  re- 
sult of  the  experiments  which  he  has  been  conducting  in  Virginia, 

Illinois.  Michigan,  and  one  other  State  that  escapes  me 

Judge  Wisdom.  I  think  California,  but  in  addition  there  is  the 
Court  of  Militarv  Appeals. 

Mr.  Westphal.  Right,  but  the  question  that  comes  to  my  mind  is 
this:  Who  among  your  15  judges  is  going  to  be  able  to  give  to  those 
staff  attorneys  the  amount  of  time  that  my  chairman  is  able  to  give 
to  me.  in  order  to  guide  my  efforts,  so  that  we  are  assured  that  the 
decisions  that  are  being  made  are  being  made  by  appellate  judges 
who  have  considered  the  facts  and  studied  the  legal  issues  and  have, 
most  importantly,  put  their  judgment,  experience,  wisdom,  and  com- 
mon?ense  to  work  on  the  resolution  of  a  legal  problem?  That  is  what 
troubles  me  because — I  will  just  make  one  more  statement  and  then 
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you  can  respond— what  I  have  suggested  in  my  prior  question  to 
Judge  Brown  is  this:  If  a  court  has  to  deal  with  the  number  of 
filings  that  we  have  been  looking  at  here — and  incidentally,  if  nothing 
is  done  in  the  lifth  circuit,  and  we  reach  a  level  of  4,660  filings  in 
19 77,  and  still  have  only  15  judges,  we  will  then  have  a  caseload  of 
over  310  filings  per  judge,  which,  in  my  humble  opinion,  is  about 
double  what  we  should  expect  a  judge  to  handle — but  even  if  a  judge 
only  has  to  handle  a  caseload  of  219,  he  can  only  do  it  with  the  help 
he  gets  from  staff  attorneys.  Now,  as  I  understand  the  Meador  experi- 
ment and  the  system  employed  in  California,  the  staff  attorneys  write 
a  legal  memorandum  analyzing  the  law  involved  as  applied  to  the 
facts  involved  and  attach  to  it  a  proposed  memorandiun  decision  of 
the  court.  IMiat  concerns  me  is :  Do  we  run  the  risk  that  when  that 
system  is  employed  in  a  court  with  a  heavy  caseload,  we  are  virtually 
inviting  the  judges  of  that  court  to  just  rubberstamp  the  opinions 
or  the  work  product  of  the  staff  attorneys?  How  are  we  going  to  get 
the  mature  judgments  and  reflections  of  the  appellate  judges  if  they 
are  just  passing  on  the  staff  work  ? 

Judge  Wisdom.  I  think  I  can  answer  that  question  in  this  way, 
and  I  quote  Ehrlich  on  this:  "In  the  final  analysis,  justice  depends 
on  the  personality  of  the  judge."  If  you  get  a  high  enough  caliber  of 
judges,  the  judges  can  control  the  staff'  and  there  will  be  no  rubber- 
stamping.  But  it  depends  on  the  judge;  he  must  recognize  his  respon- 
siiiiliiies  and  live  up  to  them.  This  may  seem  to  be  a  loose  generaliza- 
tion, but  it  is  true.  That  is  one  reason  why  we  desperately  need  pay 
raises  for  judges,  too.  I  want  to  bring  that  into  tlie  discussion  here — ■ 
and  I  am  not  now  thinking  of  myself,  because  I  am  too  old.  I  really 
ought  to  retire.  I  am  not  going  to,  but  I  ought  to.  But  I  do  want  to 
bring  that  in  here  because  we  are  not  going  to  attract  judges  who 
will  live  up  to  Ehrlich's  concept  of  the  personality  of  the  judge  being 
the  final  residual  gTiarantee  of  justice,  if  their  salaries  are  based  on 
a  1968  price  level.  Ultimately  that  is  how  this  must  be  done.  The  way 
we  are  now  functioning  now  is  to  lay  out  policies  and  procedures  along 
the  lines  you  have  described.  We  do  not  have  a  highly  paid  supervisor. 
We  have  a  former  law  clerk  to  Judge  Ainsworth  who  is  supervising 
new  law  clerks.  But  I  believe  if  we  had  a  man,  say,  like  the  Registrar 
of  the  British  Court  of  Appeal  or  like  the  top  man  in  California — 
if  we  had  a  competent  man,  he  himself  would  see  that  the  procedures 
are  followed.  He  will  not  be  able  to  go  around  our  circuit  and  spend 
time  with  each  judge,  I  admit  that.  There  is  that  danger,  but  there 
is  a  risk  attached  to  everHhing.  There  is  a  risk  in  the  second  circuit 
that  they  are  not  paying  enough  attention  to  the  briefs.  There  are 
risks  in  almost  every  form  of  procedure  that  is  used  by  the  courts. 

There  is  a  risk  that  the  district  court  doesn't  decide  the  case  properly. 
It  took  Gideon  90  applications  for  writs. 

Mr.  Westphal.  Under  the  current  classification  procedures  and 
screening  procedures  in  the  fifth  circuit,  where  you  have  classes  I, 
II,  III.  and  IV,  that  screening  and  classification  is  made  by  a  screening 
committee  of  judges,  is  that  right? 

Judge  Wisdom.  The  central  staff  is  helping  us  there,  and  it  can  and 
is,  I  think,  giving  us  a  good. deal  of  help  m  that  it  furnishes  a  memo- 
randum and  recommendation.  Sometimes  we  follow  the  recommenda- 
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tions,  sometimes  not,  but  the  control  never  loaves  the  panel  to  which 
the  case  is  assigned. 

Mr.  Westpiial.  In  fiscal  year  1973  there  were  almost  1,100  cases  that 
were  classified  as  "summary  II's"  ? 

Judge  Wisdom.  Yes. 

Mr.  Westphal.  And  virtually  no  class  I's,  so-called  frivolous  cases, 
lackmg  completely  in  merit  ? 

Judge  Wisdom.  There  were  a  few. 

Mr.  "Westphal.  So  what  we  are  talking  about  is  the  staff  assisting 
the  judges  in  your  court  in  handling  these  class  II  cases? 

Judge  Wisdom.  Right. 

Mr.  Westphal.  Now,  in  fiscal  year  1973  the  15  judges  of  your  court 
considered  those  1,100  cases,  which  means  that  each  judge  participated 
on  an  average,  in  one  way  or  another,  in  219  such  cases? 
-    Judge  Wisdom.  Right. 

Senator  Burdick.  Well,  you  certainly  can't  give  that  entire  workload 
of  1,100  cases  to  5  or  6  staii'  at' orneys,  can  you  '. 

Judge  Wisdom.  No,  you  cannot,  that  is  why  we  need  a  larger  staff. 
We  have,  right- now,  however,  a  staff  of  three  handling  pro  se  matters 
and  four  handling  other  matters. 

Senator  Burdick.  Judge,  I  have  to  go  to  the  Chamber  and  vote  in 
about  3  minutes.  Unless  you  object,  I  will  step  down  from  the  bench 
right  now,  but  let  staff  continue. 

Judge  Wisdom.  No  objection.  Senator. 

Senator  Burdick.  After  which  we  will  be  in  recess  until  1 :30. 

Judge  Wisdom.  Very  good,  fine. 

I  just  want  to  thank  you  again  for  the  opportunity  to  testify. 

Senator  Burdick.  Thank  you,  Judge. 

Mr.  Westphal.  Now,  if  you  had  11  staff'  attorneys,  and  if  they 
processed  all  class  II's,  they  would  have  about  100  class  II  cases  for 
each  staff  attorney,  and  I  suppose,  in  order  to  handle  a  load  of,  on 
the  average,  100  cases  each,  they  in  turn  would  be  wanting  some  law 
clerks  ? 

Judge  Wisdom.  Well,  they  are,  of  course,  law  clerks. 

They  are  all  lawyers.  I  would  add  a  parenthesis  here  to  throw  some 
light  on  it.  They  clo  not  have  the  job  of  working  on  the  Ill's  and 
IV's,  and  there  is  quite  a  difference  between  writing  a  memorandum 
on  a  simple  II  and  working  on  a  III  or  a  IV. 

Mr.  Yf  estphal.  Some  of  the  members  of  the  bar  are  of  the  opinion 
that  some  of  the  cases  put  into  the  class  II  category  are  not  really  so- 
called  simple  cases,  but  that  they  are  cases  that  should  have  been  ac- 
corded oral  argument  under  a  class  III  or  IV  designation.  How  do  we 
satisfy  the  members  of  tiie  bar  on  this  point  if  you  have  a  staff'  of  7  or 
8  or  11  of  these  experienced  staff'  attorneys  who  are  handling  class  II's  ? 

Judge  Y^iSDOM.  Only  by  satisfying  the  bar  that  the  ultimate  respon- 
sibility lies  in  the  panel  to  which  the  case  is  assigned.  I  think  we  should 
be  able  to  satisfy  the  lawyers.  We  satisfied  the  Louisiana  State  Bar  As- 
sociation. Also,  I  don't  find  that  there  is  nearly  as  much  criticism  as 
some  proponents  of  division  say  that  there  is — at  least  that  has  not  been 
my  experience.  Most  of  the  criticism  comes  from  plaintiffs'  attorneys, 
some  of  whom,  of  course,  are  very  fine  lawyers ;  but  a  good  many  are 
not  fine  lawyers.  There  are  some  plaintiffs'  attorneys  who  are  looking 
for  a  fee  for  the  oral  argument.  I  think  we  sliould  consider  the  liti- 
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gants  in  this  matter.  It  is  greatly  to  the  advantage  of  a  litigant  not  to 
liave  to  pay  travelling  expenses  for  an  attorney  to  argue  a  hopeless 
case  and  not  to  havel^o  pay  his  fees  for  arguing  such  a  case, 

Mr.  Westphal.  "Well,  if  the  decision  that  the  case  is  so  hopeless 
that  it  cannot  be  aided  by  oral  argument  is  made  by  three  judges  sit- 
ting on  a  panel,  that  is  one  thing ;  but  if  that  decision  is  made  by  some 
of  these  staff  attornevs.  that  is  altogether  another  thing. 

Judge  Wisdom.  I  believe  that  every  class  II  case  is  decided  by  the 
panel.  We  do  not  rubberstamp  them. 

Mr.  Westphal.  Xow,  on  this  matter  of  the  assistance  of  so-called 
"central  staff"  in  handling  these  cases,  under  the  ^leador  experiment 
and  the  system  as  emplo3^ed  in  California,  the  staff  attorney,  in  addi- 
tion to  preparing  this  rather  comprehensive  memorandum  on  the  facts 
and  legal  issues  involved,  also  prepares  a  proposed,  or  a  tentative, 
memorandum  or  per  curiam  opinion  of  some  kind  i 
Judge  Wisdom.  Right. 

Mr.  Westphal.  Now,  I  can  appreciate  the  fact  that,  if  we  are  going 
to  have  a  well-paid  and  knowledgeable  lawyer  go  to  the  trouble  of 
studying  the  briefs  and  records  in  that  case  and  preparing  such  a 
memorandum,  then  it  would  take  just  a  little  bit  more  of  his  time  to 
have  him  draft  a  proposed  memorandmn  or  per  curiam  decision.  But 
in  doing  so  we  encourage  the  judges  to — I  don't  want  to  use  the  word 
"rubberstamp"- — but  we  encourage  the  judge  to  accept  his  end  work- 
product  Avithout  spending  too  much  time  in  the  deliberating  process 
which  he  would  have  to  go  through  if  the  staff  attorney  hadn't  already! 
prepared  a  proposed  memorandum  order  that  disposes  of  the  case.  You 
or  I,  as  a  judge  sitting  on  the  same  panel,  might  say,  "Gentlemen,  that 
looks  pretty  good  to  me;  it  reads  pretty  good."  But  if  vre  do  that  with- 
out taking  the  time  to  get  back  in  there  and  think  about  it — and  par- 
ticularly if  we  do  that  under  a  procedure  where  we  do  not  sit  down  at 
a  conference  table  to  argue  our  different  points  of  view — do  3^0-j  think 
the  bar  would  accept  it  ? 

Judge  Wisdom.  I  think  you  are  positing  a  case  that  isn't  happening 
now  and  I  hope  would  not  ha])pen.  I  think  that  each  of  our  judges 
is  responsible.  They  look  into  the  class  II's,  and  they  don't  simply 
accept  memorandums  from  the  staff  attorney.  That  is  a  benefit,  too, 
of  having  individual  law  clerks  that  can  help  with  the  necessary 
research. 

But  we  will  have  difficulties,  no  matter  how  t^ie  circuit  slio'dd  be 
realigned  or  what  reforms  should  be  instituted,  because  of  judges 
living  in  different  cities.  With  the  possible  exception  of  the  ^-'^''i<xe^  in 
the  second  circuit  who  live  in  New  York  City,  after  the  first  conference 
you  have  to  confer  again  by  telephone  or  by  letter.  That  is  gciriar  to, 
take  place  in  every  circuit,  with  the  possible  exception  of  the  second, 
and  it  takes  place  in  the  second,  too,  with  respect  to  those  judges  who 
are  not  from  New  York. 

Mr.  We^'tphai..  Well,  in  the  sixtli  circrnt  they  employ  a  procedure 
on  some  of  their  screening  panels  whereby  members  of  a  panel  }>hysi- 
cally  meet  and  confer  on  all  the  matters  that  have  been  scheduled  for^ 
their  determination  on  that  day;  they  physically  sit  around  tlie  con- 
ference table  and  discuss  it,,  whereas  in  the  eighth  circuit  it  is  all  done 
by  mail. 

43-476 — 75 8 


108 

Judge  Wisdom.  The  trouble  with  the  sixth  circuit  method  is  that 
the  cases  are  actually  calendared,  and  then  half  of  them  go  off  the 
calendar  as  a  result  of  their  meeting  in  conference.  The  same  purpose 
could  be  accomplished  without  their  meetino- — unless  you  attach  undue 
value  to  the  conference,  which  I  think  is  an  overvalue  in  the  class  II 
cases.  In  the  class  II  cases  it  is  not  necessary  to  have  an  eyeball  con- 
ference, in  my  opinion,  in  most  cases. 

Mr.  Westphal.  Judge,  in  your  opinion,  can  improvement  or  relief 
be  obtained  from  the  employment  of  staff  attorneys  alone,  considering 
the  projected  increase  in  business  for  the  fifth  circuit,  without  some 
curtail m.ent  of  the  input  as  you  have  suggested,  or  must  both  of 
those  things  occur  in  order  to  give  that  relief  which  would  permit  the 
fifth  circuit,  with  15  judges,  to  handle  the  caseload  of  the  next  5 
years? 

Judge  Wisdom.  AYell,  I  would  hope  that  both  would  go  on  simul- 
taneously. But  we  don't  know  what  our  experience  will  show  as  to 
the  benefits  of  a  central  staff.  We  won't  faiow  that  until  the  end  of  fiscal 
year  1975.  But  certainly  the  circuit  should  not  be  divided  before  fiscal 
year  1975.  I  don't  think  there  is  any  possibility  of  that,  either.  So 
we  will  be  in  a  better  position  to  testify  as  to  the  advantages  of  a  central 
staff,  say,  in  June  or  July  of  1975.  But  certainly  there  are  some  reduc- 
tions on  the  input  that  can  be  made  at  this  time.  I  recommend  very 
highly  the  idea  of  an  administrative  agency  within  the  prisons.  It 
seems  to  me  that  Congress  should — and  I  don't  mean  to  be  presump- 
tuous— but  I  would  hope  differences  would  be  resolved  on  the  abolition 
of  three-judge  courts.  They  are  certainly  wasteful,  and  there  are  other 
reforms  that  could  be  made. 

Mr.  Westphal.  I  think  that  completes  my  questions.  Unless  you 
have  something  more  to  offer.  Judge  Wisdom,  pursuant  to  the  previous 
order  of  thp,  chairman  we  will  stand  in  recess  u.nti!  1  :B0. 

Judge  Wisdom.  I  just  Avanted  to  say  I  would  like  to  be  able  to  submit 
a  supplemental  statement  if  that  is  within  the  rules. 

Mr.  Westphal.  That  will  be  fine.  We  will  keep  the  record  open  and 
permit  you  to  do  that. 

[Judge  Wisdom's  supplemental  statement  follows :] 

Supplemental  Statement  op  Judge  John  IsriNOB  Wisdom,  Fifth  CntcuiT 

With  deference  to  the  Hruska  Commission,  I  take  exception  to  its  bestowing 
upon  Circuit  X  of  Plan  A  the  title,  "Fifth  Circuit".  Circuit  X  includes  Alabama, 
Florida,  and  Geor^a. 

I  am  proud  of  the  history  of  the  Court  of  Appeals  for  the  Fifth  Circuit  and 
the  body  of  law  our  Court  has  developed.  I  am  sure  that  all  my  brothers  take 
equal  pride  in  our  Court ;  each  of  us  regards  with  repugnance  the  thought  of 
changing  the  name  of  the  court  on  which  he  serves  from  the  "Fifth  Circuit"  to 
the  "Eleventh  Circuit". 

The  Commission  apparently  assumes  that  starting  with  the  First  Circuit  and 
continuing  down  the  eastern  seaboard,  it  would  be  logical  for  a  Fifth  Circuit  of 
Alabama,  Florida,  and  Georgia  to  be  adjacent  to  the  Fourth  and  Sixth  Circuits. 
The  proximity  of  these  states  to  the  Fourth  and  Fifth  Circuits  is  an  inconse- 
quential irrelevance.  The  Sixth  Circuit  is  adjacent  to  the  Third  Circuit.  The 
Ninth  Circuit  is  not  adjacent  to  the  Eighth  Circuit  and  is  west  of  the  Tenth 
Circuit. 

The  significant  historical  fact  which  the  Commission  overlooked  or  ignored  is 
that  from  the  time  when  the  memory  of  man  runneth  not  to  the  contrary  New 
Orleans  has  been  the  headquarters  of  the  Fifth  Circuit.  The  present  Circuit  was 
constituted  by  the  Act  of  July  23,  1866  (ch.  CCX.  14  Stat.  209).  The  oflice  of 
the  Clerk  of  the  Court  of  Appeals  for  the  Fifth  Circuit  and  the  circuit  library 
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have  always  been  in  New  Orleans.  The  Act  of  March  3,  1891  (eh.  517,  26  Stat. 
837  j  provided  that  "A  term  shall  be  held  annually  ...  in  the  fifth  circuit,  in 
the  City  of  New  Orleans".  No  other  city  was  mentioned,  although  the  statute 
authorized  the  circuit  courts  to  designate  other  places  where  the  court  may  sit 
It  was  not  until  the  Act  of  March  3,  1911  (ch.  231,  36  Stat.  1131)  that  Congress 
specifically  referred  to  any  other  cities  (Atlanta,  Fort  Worth,  and  Montgomery) 
as  places  where  the  Fifth  Circuit  might  sit.  By  that  time,  however,  the  Clerk's 
Office  and  the  Circuit  Library  were  firmly  entrenched  in  New  Orleans.  I  submit 
that  if  the  circuit  is  to  be  divided,  Louisiana,  Texas,  and  Mississippi  should  con- 
stitute the  Fifth  Circuit. 

Please  do  not  conclude  from  these  observations  that  I  am  reconciled  to  what  I 
regard  as  the  ill-considered,  pointless,  irreversible  partition  of  the  Fifth  Circuit. 
I  am  hopeful  that  Congress  will  not  tolerate  the  Circuit's  being  ripped  in  two 
when  the  statistics  for  fiscal  years  1!)74  and  197."  and  the  projections  for  1976  and 
1977  confirm  my  contention  that  the  bisection  will  not  bring  even  temporary 
relief:  appeals  are  multiplying  faster  than  appellate  judges  can  be  appointed 
to  handle  them.  This  is  manifestly  time,  if  one  considers  the  annual  appeals  (40 
to  45  a  judge)  that  will  be  generated  by  newly  appointed  district  judges  who 
are  an  absolute  necessity  if  the  federal  courts  system  is  not  to  break  down. 

Assume  (1)  even  a  modest  growth  in  population,  commerce,  and  industry,  (2) 
even  a  conservative  estimate  of  an  increase  in  federal  question  cases,  and  (3) 
even  the  appointment  of  only  eleven  district  judges  to  the  area  now  comprising 
the  Fifth  Circuit.  By  1977  any  relief  will  have  vanished  and,  on  the  basis  of  the 
Commission's  rationale  for  dividing  the  Fifth  Circuit,  both  the  new  Fifth 
Circuit  and  the  proposed  Eleventh  Circuit  should  then  be  partitioned  further 
proliferating  the  circuits. 

The  evils  in  the  federal  courts  system  are  naked  to  the  eye.  We  have  too  many 
cases  which  should  not  be  in  the  federal  district  courts;  jurisdiction  must  be 
reduced.  The  federal  appellate  system  creaks ;  it  must  be  restructured.  Federal 
internal  practices  and  procedures  are  in  the  grip  of  a  dead  hand ;  they  must  be 
reformed. 

I  respectfully  suggest  that  division  of  the  Fifth  Circuit  will  create  a  dangerous 
illusion  of  temporary  relief  that  will  delay  effective  reformation  of  the  federal 
courts  system. 

Mr.  Westphal.  Pursuant  to  the  previous  order  of  the  chairman,  this 
subcommittee  will  now  stand  in  recess  until  1 :30  p.m. 

[Whereupon,  at  12  :-15  p.m..  the  subcommittee  was  recessed  until  1 :30 
p.m.,  the  same  day.] 

AFTERXOOX    SESSION 

Senator  Bubdick.  Judge  Gewin  is  the  next  witness. 

STATEMENT  OP  JUDGE  WALTER  P.  GEWIN,  PIPTH  CIRCUIT, 

TUSCALOOSA,  ALA. 

Judge  Gewin.  Mr.  Chairman,  I  would  like  to  say  that  I  am  very 
grateful  to  be  here  for  two  reasons.  First,  I  am  happy  to  have  the 
opportunity  to  make  this  statement.  But  about  this  time  yesterday  I 
got  in  a  jet  and  started  over  the  hillsides  of  Alabama,  and  in  about 
10  minutes  they  turned  on  the  red  lights  and  announced  that  one  of 
the  engines  had  gone  out  and  we  would  have  to  turn  around  and  make 
an  emergency  landing.  My  faith  got  a  little  weak,  but  when  we  got 
on  the  ground  it  was  restored  pretty  well  and  I  am  happy  to  be  here 
with  you. 

I  would  like  to  say,  with  all  due  respect  and  deference  to  my  brothers 
Brown  and  Wisdom,  that  I  must  disagree  with  some  of  the  conclu- 
sions they  have  reached.  One  of  the  main  reasons  given  by  them  for 
not  realigning  is  that  the  problem  before  us  is  so  large  and  difficult 
that  a  solution  of  it  will  only  create  greater  problems.  It  seems  to  me 
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to  be  untenable  to  say  that,  simply  because  the  fifth  circuit  is  so  large, 
that  if  it  is  divided  the  two  components  ^Yi^  also  be  too  laro-e  and  will  be 
difficult  to  handle.  I  also  disagree  with  the  statement  about  en  banc 
consideration  of  cases  being  created  by  very  few  intracircuit  con- 
flicts. I  think  of  the  en  banc  cases  we  now  have  under  consideration, 
at  least  three  cases  were  placed  en  banc  because  of  an  obvious  de- 
veloping conflict  in  an  area  of  tlie  law  in  which  the  Supreme  Court 
has  very  recently  spoken  concerning  the  11th  amendment  in  Edelman 
V.  Jordan^  which  is  a  very  difficult  area.  So  it  seems  to  me  that  en  banc 
sessions  are  not  limited  to  a  simple  conflict  within  the  circuit  but  may 
relate  in  many  instances  to  conflicts  that  are  developing  among  panels 
because  three  different  panels  may  have  11th  amendment  issues  which 
bear  vitally  on  vv'hat  course  the  court  should  take. 

In  addition,  I  do  not  believe  that  you  can  furnish  enough  staff  help 
to  take  care  of  the  burden,  A  judge,  sooner  or  later,  will  have  to  do 
the  judging.  Even  with  three  brilliant  young  law  clerks  in  my  office, 
and  with  a  staff'  memorandum,  I  think  every  judge  feels  in  his  own 
conscience  that  he  must  reexamine  suggested  conclusions  and  that  he 
must  look  at  the  record  and  the  briefs  to  be  certain  that  the  suggested 
conclusion  or  the  suggested  analysis  is  correct. 

Assuming  that  a  judge  on  the  fifth  circuit  arrives  at  his  office,  we 
will  say,  at  8 :15  or  8 :30  in  the  morning,  given  the  workload  these 
days,  on  the  average  lie  is  luckv  if  be  gets  to  what  I  call  liis  own  work, 
his  opinion  writing  duties  before  11  o'clock.  Very  often  that  judge  is 
unable  to  consider  the  cases  assigned  to  him  until  2  o'clock  in  the 
afternoon  because  of  the  flow  of  paper  and  other  matters  he  must  con- 
sider. These  assertions  are  made  only  to  emphasize  the  position  of  the 
eight  judges  whose  statement  I  will  file  with  the  subcommittee.  This 
statement  was  made  before  the  Commission  in  Jackson,  JMiss.,  on 
August  the  23d,  I  believe,  of  last  year,  I  have  letters  from  all  of  the 
judges  reaffirming  the  r.osition  tliev  took  in  the  statement  and  assert- 
ing that  they  are  more  convinced  now,  having  experienced  the  excess 
load  for  another  full  year,  of  the  correctness  of  the  statement  than  they 
were  when  it  was  initially  made. 

Shall  I  just  read  the  statement,  Mr,  Chairman  ? 

Senator  Bukdick,  If  you  wish. 

Judge  Gewin.  The  undersigned  judges  of  the  U.S.  Court  of  Ap- 
peals, Fifth  Circuit,  submit  the  following  statement  with  respect  to 
circuit  realignment.  The  judges  present  will  be  pleased  to  respond  to 
any  questions  which  the  Commission  may  wish  to  direct  to  them.  We 
are  grateful  to  you  for  the  opportunity  to  make  this  statement. 

We  do  not  feel  sufficiently  informed  to  make  specific  suggestions 
with  respect  to  circuit  realignment  on  a  national  basis.  Based  upon 
our  experience  and  service  in  the  fifth  circuit  over  a  nmnber  of  years, 
we  do  feel,  however,  that  our  recommendations  for  solutions  that  can 
ameliorate  the  pi'oblems  encountered  in  the  fifth  circuit  may  be  of  value 
to  the  Commission, 

It  is  our  considered  conclusion  that  the  fifth  circuit  is  geographicall;y 
too  large  and  that  15  judges  is  definitely  6  too  many.  It  is  extremely 
difficult  for  an  api)eHat;6  court  composed  of  15  judges  to  function  with 
maximum  efficiency.  The  sliecr  woi'?:h)  of  administrative  problems  and 
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the  necessity  of  one  judge  having, to  deal  with  14  others  impairs  the 
judicial  process.  It  is  very  burdensome  for  each  judge  to  read  and 
carefully  analyze  all  of  the  opinions  of  the  other  14  judges.  Moreover, 
it  is  only  natural  that  intracircuit  conflicts  multiply  when  there  are 
15  active  judges. 

Senator  Burdick.  Excuse  me,  Judge,  would  you  suspend  for  a 
minute  ^  We  are  having  a  busy  time  on  the  floor ;  we're  voting  a  lot.  I'll 
stay  for  the  five  bells,  which  is  the  last  call.  If  you  would  like  to  con- 
tinue, you  will  have  another  6  minutes  left.  As  soon  as  the  five  bells 
ring,  I'll  have  to  leave  the  bench  here,  but  if  you  don't  mind  complet- 
ing after  I  leave,  you  might  try  to  finish  your  statement  in  6  minutes. 

Judge  Gewin.  I  might  be  able  to.  All  right,  sir,  I'll  resume  reading 
where  I  just  left  ofl'. 

It  is  to  be  noted  that  intracircuit  conflicts  between  panels  give  rise 
to  en  banc  proceedings.  This  problem  would  be  avoided  in  large  meas- 
ure by  prerelease  circulation  of  at  least  all  signed  opinions.  The  adop- 
tion of  such  a  sound  judicial  standard  is  hardly  feasible,  however,  in 
a  court  rendering  an  inordinate  number  of  opinions. 

Intracircuit  conflicts  require  the  con^-ening  of  en  banc  courts.  At 
the  present  time  there  are  11  en  banc  cases  to  be  heard.  By  the  time 
the  court  convenes  en  banc,  there  will  probably  be  at  least  15  cases  re- 
quiring disposition.  It  is  not  infrequent  that  one  or  two  senior  circuit 
judges  are  involved  in  en  banc  cases.  However,  assuming  only  15  active 
judges  are  present  and  allowing  at  a  minimum  10  minutes  for  each 
judge  to  express  his  views  in  conference,  the  deliberations  in  each  case 
will  consume  214  hours.  The  10-minute  allotment  may  itself  be  un- 
realistic. In  some  instances  a  single  judge  has  consumed  substantially 
over  an  hour  to  present  his  A'iews.  But  even  assuming  that  only  the 
active  judges  participate  and  take  the  minimal  time  allotment,  15  cases 
will  require  371/4  hours  of  conference  time.  Eliminating  time  for  lunch 
and  a  shoi't  recess  during  the  morning  and  the  afternoon,  and  permit- 
ting 9  solid  hours  of  uninterrupted  conference  per  day,  15  cases  will 
require  more  than  4  days  of  conference  time.  In  addition,  substantial 
time  must  be  spent  in  preparation.  VHiile  all  en  banc  cases  are  not 
orally  argued,  the  tendency  is  toward  more  oral  argument,  M^iich  adds 
to  the  workload.  It  often  happens  that  a  substantial  number  of  judges 
Avill  agree  on  one  issue,  but  will  be  sharply  divided  on  other  issues. 
Since  many  en  banc  cases  present  multiple  issues,  it  is  virtually  im- 
possible to  obtain  a  unanimous  decision  by  15  judges.  Some  of  our  en 
banc  decisions  require  careful  mathematical  analysis  to  simply  aline 
the  positions  of  the  judges  according  to  the  issues  decided. 

It  is  the  considered  opinioii  of  the  judges  who  join  this  statement 
that  the  public  interest  demands  innnediate  relief  for  the  fifth  cir- 
cuit. Jumboism  has  no  place  in  the  Federal  court  appellate  system.  This 
statement  applies  both  to  geographical  area  and  the  number  of  judges 
serving  the  court.  In  spite  of  imiovative  procedures,  long  hours  of 
work,  and  the  decision  of  over  125  cases  per  judge  per  year,  on  the 
average,  it  is  apparent  that  the  fifth  circuit  cannot  keep  abreast  of  its 
mounting  caseload.  The  populations  of  both  Texas  and  Florida  are 
expanding  very  rapidty.  Much  of  the  litigation  in  the  fifth  circuit 
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origmates  in  these  two  States.  It  appears  to  be  almost  impossible  for 
one  circuit  to  accommodate  two  States  which  are  growing  at  such  a 
rapid  rate  which  results  in  ever-increasing  litigation. 

Some  have  expressed  the  fear  that  any  remedy  is  objectionable.  This 
fear  seems  to  be  based  upon  the  concept  that  any  remedy  which  may  be 
adopted  will  result  in  parochialism,  provincialism,  and  a  lack  of  cross- 
pollination  amongst  judges  of  dilferent  backgrounds  wliich  will  seri- 
ously interfere  with  the  court's  traditional  role  as  a  national  court. 
The  undersigned  judges  reject  out  of  hand  this  ex]:»ression  of  fear. 

The  midisputecl  record  demonsti-ates  tliat  the  fifth  circuit  hears 
as  wide  a  variety  of  cases  as  any  circuit  in  the  Nation.  In  addition  it 
is  recognized  tliat  the  fifth  circuit  has  been  the  active  battleground 
of  school  integration  cases,  suits  involving  the  integration  of  public 
accommodations,  attacks  on  jury  discrimination  and  other  civil  rights 
litigation.  By  innovative  procedures  we  shortened  the  time  for  per- 
fecting appeals,  filing  briefs  and  reaching  decisions  in  school  integra- 
tion cases.  /Singleton  v.  Jack^son  Municipal  Separate  School  District^  5 
Cir..  1970.  419  F.  2d  1211.  For  example,  in  the  fifth  circuit  we  heard 
166  appeals  in  school  integration  cases  alone  between  December  2, 
1969  and  September  24,  1970 — a  period  of  slightly  over  9  months. 
Sioann  v.  Charlotte-MecMenhurg  Board  of  Education^  402  U.S.  1,  n.  5 

We  believe  it  is  fair  to  say  that  the  six  States  which  (in  addition  to 
the  Canal  Zone)  comprise  the  fifth  circuit  are  far  more  integrated 
on  all  levels  than  any  other  six  States  in  the  Nation.  We  have  rendered 
more  integration  decisions  than  all  of  tlie  other  appellate  courts  of  the 
Nation  combined.  A  very  high  i^scrcentage  of  these  decisions  were 
unanimous.  Admittedly,  most  of  the  decisions  were  rendered  by  three- 
judge  panels,  but  during  the  critical  period  mentioned,  all  opinions 
were  circulated  to  the  entire  court  for  possible  objections  prior  to 
release.  This  practice  is  still  followed. 

We  do  not  approve  the  classification  of  judges  by  the  elusive  concepts 
of  "liberal"  or  "conservative,"  but  if  the  judges  of  this  court  were  so 
classified,  it  is  obvious  that  neither  a  conservative  group  nor  a  liberal 
group  could  have  dominated  the  court  during  the  time  mentioned.  We 
believe  the  same  statement  could  be  made  with  respect  to  any  9  of  the 
15  judges  who  presently  are  in  active  service. 

It  is  important  to  note  that  it  is*  virtually  impossible  to  mold  ih^ 
thinkinff  of  a  particular  court  to  make  that  court  fit  into  a  specific 
classification.  History  is  replete  with  examples  of  the  independence  of 
judges  who  have  disappointed  the  President  who  elevated  them  to 
office.  Such  is  a  historical  fact.  This  historical  fact  has  been  true  even 
in  fortuitous  circumstances  which  permitted  a  single  President  to 
appoint  a  majority  of  this  court.  For  example,  when  there  were  only 
seven  members  of  the  Fifth  Circuit  Court  of  Appeals,  President  Eisen- 
hower appointed  five  members  in  the  court.  The  other  two  were  ap- 
pointed by  Presidents  Hoover  and  Truman. 

It  is  interesting  to  analyze  the  retircMueu^^  eligibility  dates  of  the 
present  active  circuit  judges  of  the  Fifth  circuit.  'J'his  information  is 
afforded  by  the  following  table : 
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Retirement  eli- 
Active  judges  :  giuuty  date 

John  R.  Brown 1975 — 3  years. 

John  Minor  AVisdom 1972 — Now. 

Walter  Pettus  Gewin 1976 — o  ytars. 

Griffin  B.  Bell 1983. 

Homer  Thornberry 197S — 5  years. 

James  P.  Coleman 1981. 

Irving  L.  Goldberg 1976 — 3  years. 

Robert  A.  Ainsworth.  Jr 1976 — 3  years. 

.John  C.  Godbold 1985. 

David  W.  Dyer 1976—3  years. 

Bryan  Simpson 1968 — Now. 

Lewis  R.  Morgan 1978 — 5  years. 

Charles  Clark 1990. 

Paul  H.  Roney 1986. 

Thomas  Gee 1990. 

From  the  foregoing  table  it  may  be  observed  that  two  active  members 
of  the  court  are  now  eligible  to  retire.  Within  3  years  an  additional  5 
members  of  the  court  may  retire.  In  5  years  an  additional  2  members 
may  retire.  Thus,  within  the  short  span  of  5  years,  9  of  the  15  mem- 
bers of  the  court  now  in  active  service  may  exercise  the  privilege  of 
retirement.  One  member  of  the  court  has  retired  this  year. 

In  should  be  emphasized  that  any  circuit  realignment  should  result 
in  a  Federal  appellate  system  which  will  suffice  without  further  re- 
alignment for  a  j)eriod  in  excess  of  25  years.  In  formulating  a  plan  of 
realignment  it  would  be  a  mistake  to  try  to  classify  the  philosophical 
attitudes  of  judges  of  this  circuit  and  perhaps  of  other  circuits.  This 
fact  is  emphasized  by  the  changes  in  personnel  which  will  take  place 
within  the  next  3  to  5  years  in  the  fifth  circuit,  assimiing  there  are 
no  vacancies  created  by  death. 

The  15  active  judges  of  this  court  have  averaged  writing  39  (plus) 
signed  opinions  per  year.  In  addition  each  active  judge  has  averaged 
disposing  of  an  additional  86.6  cases  by  means  of  short  per  curiam  or 
summary  opmions.  This  is  an  average  of  125  cases  per  judge  per  year. 
Assuming  that  3  weeks  are  eliminated  by  holidays  ( Christmas,  Thanks- 
giving, Fourth  of  July,  et  cetera)  and  vacations,  7  weeks  for  actual 
sittings,  1  week  for  attending  the  Judicial  Conference,  1  week  for 
en  banc  court,  1  week  for  three- judge  cases  and  1  week  for  special  as- 
signments (committees  on  judicial  administration,  the  jury  system, 
probation  system,  budget,  et  cetera),  only  38  weeks  remain  for  at- 
tention to  the  routine  caseload  of  the  court.  Based  upon  the  record  of 
the  average  judge  in  active  service  in  the  Fifth  Circuit,  these  figtires 
demonstrate  that  each  judge  has  averaged  passing  upon  2>y^  (plus) 
cases  each  week  during  the  time  he  was  not  sitting  on  the  bench  or 
away  f  roin  his  office  on  other  important  judicial  matters. 

The  foregoing  figures  are  astounding.  They  clearly  demonstrate 
that  the  judges  of  the  fifth  circuit  need  additional  time  for  contem- 
plation, study,  and  for  the  preparation,  revision,  and  refinement  of 
opinions  and  decisions  in  order  to  maintain  the  high  level  of  perform- 
ance demanded  of  Federal  judges.  We  would  note  also  that  not  in- 
cluded in  the  figures  outlined  are  concurring  and  dissenting  opinions 
and  numerous  emergency  motions  for  stays,  writs  of  mandamus,  pro- 
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hibition,  and  extraordinary  relief  which  occupy  much  of  each  judge's 
time  in  a  large  and  overbusy  circuit. 

Please  understand  that  this  statement  is  not  intended  as  self-praise 
or  as  a  complaint.  Considering  the  problems  involved,  it  is  intended  as 
a  short  delineation  of  unquestioned  facts.  This  court  needs  your  help. 
There  is  no  hope  of  improvement  short  of  legislative  relief.  The  six 
States  involved  are  growing  and  developing  rapidly.  Litigation  of  all 
types  is  increasing  at  an  explosive  rate.  Some  relief  may  be  afforded  by 
curtailing  diversity  jurisdiction,  habeas  corpus  petitions  by  State  pris- 
oners, three- judge  cases  and  civil  rights  suits  by  prisoners.  However, 
it  appears  that  even  if  substantial  curtailment  is  accomplished  in  the 
areas  mentioned,  that  factor  will  be  nullified  by  the  continuous  enact- 
ment of  legislation  expanding  the  jurisdiction  of  Federal  courts  with- 
out a  profound  study  of  the  impact  of  such  legislation  on  this  over-bur- 
dened circuit. 

Judge  Gewin.  I  would  like  to  point  out  that  the  legislation  re- 
ferred to  in  the  last  sentence  of  the  statement  encompasses  such  matters 
as  environmental  protection,  equal  employment  opportunity,  the  om- 
nibus crime  bill  involving  wiretapping,  and  other  subjects  unknown 
to  the  law  a  short  time  ago. 

Thank  you  for  your  time  and  attention. 

Mr.  Westphal.  Do  you  have  an  extra  copy  of  your  statement  ^ 

Judge  Gewin.  Yes  sir,  I  have  two  or  three  copies. 

I  would  also  like  to  say,  if  I  may,  that  Judge  Roney  from  Florida 
who  did  not  join  in  the  statement  at  the  time,  told  me  Friday  that  he 
was  writing  a  letter  to  the  chairman  of  this  subcommittee  asserting 
that  he  has  now  concluded  that  it  is  inevitable  that  the  fifth  circuit 
should  be  divided. 

Mr.  Westphal.  Your  statement  contains  the  names  of  the  seven 
judges,  in  addition  to  yourself,  who  subscribe  to  the  statement  that 
you  have  just  made  to  the  committee  ? 

Judge  Gewin.  Yes,  sir,  their  signatures  are  on  it. 

Mr.  Westphal.  And  you  have  just  said  that  Judge  Roney  does  not 
subscribe  to  that  statement,  but  that  he  Avill  write  the  chairman  a 
letter  indicating  his  own  views  ? 

Judge  Gewin.  Right,  sir. 

Mr.  "Westphal.  I  think  the  record  at  this  time  might  well  indicate 
that  the  committee  has  also  received  correspondence  from  other  mem- 
bers of  the  Court  of  Appeals  of  the  Fifth  Circuit. 

Because  they  include  observations  other  than  the  fact  that  they  do 
or  do  not  agree  with  Judge  Wisdom's  position,  I  think  the  record  should 
reflect  those  observations  as  they  have  been  expressed  to  the  chairman 
and  the  committee. 

So,  Mr.  Chairman,  unless  there  is  some  objection,  at  this  time,  I 
would  offer  for  the  record  Judge  Ains worth's  letter  of  September 
10.  and  Judge  Gee's  letter  of  September  10,  addressed  to  Judge  Wis- 
dom, in  which  he  indicates  that  Judge  Wisdom  is  authorized  to  speak 
on  behalf  of  Judge  Gee. 

[The  above  mentioned  materials  follow :] 

[Editor's  Note.  In  addition  to  those  letters,  mentioned  supra^  there 
are  also  included  here  the  text  of  the  letter  sent  to  all  fifth  circuit 
judges,  other  than  Judges  Wisdom  and  Gewin  and  Chief  Judge 
Brown,  and  the  replies  received  by  the  committee  from  those  judges. 
Judge  Gewin's  testimony  is  resumed  following  the  last  of  these  letters.] 
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September  13,  1974. 


Hou. , 

U.S.  Court  of  Appeals. 

Deab  Judge :  The  subcommittee  has  scheduled  hearings  on  S.  2988-2990 

which  are  the  bills  embodying  the  recommendations  of  the  Commission  on  Re- 
vision of  the  Federal  Court  Appellate  System  for  geographical  realignment  of  the 
Fifth  Circuit.  On  September  24th,  the  first  day  of  the  hearings,  I  have  arranged 
for  the  appearance  of  Chief  Judge  Brown  and  Judges  Wisdom  and  Gewin.  As 
a  member  of  the  above-mentioned  commission,  I  am  aware  of  the  fact  that  in 
the  testimony  of  these  three  judges  the  subcommittee  will  hear  two  different 
points  of  view  on  this  issue. 

My  purpose  in  writing  to  you  is  to  invite  you  to  appear  at  hearings  on  either 
the  25th  or  26th  of  September  if  you  desire  to  express  to  this  subcommittee  your 
own  views  on  the  proposals  to  split  the  Fifth  Circuit  insofar  as  they  may  differ 
from  such  views  as  may  be  expressed  by  your  three  colleagues  mentioned  above. 
In  the  event  you  do  not  desire,  or  are  unable,  to  appear  on  either  of  those  days, 
the  subcommittee  would  be  pleased  to  receive  in  letter  or  statement  form  such 
views  as  you  care  to  express  involving  the  three  alternative  recommendations 
made  by  the  commission. 

The  hearings  on  September  25th  and  26th  will  be  held  in  Room  457  of  the  Old 
Senate  Office  Building  commencing  at  10 :00  a.m.  each  day.  If  you  wish  to  appear 
on  either  of  these  days.  I  would  request  you  call  the  subcommittee's  Chief 
Counsel,  Mr.  Bill  Westphal  (202/225-3618)  and  make  the  necessary  arrange- 
ments. I  would  also  add  that  the  subcommittee  will  make  every  endeavor  to  re- 
ceive testimony  or  the  written  ^iews  of  state  bar  associations  and  individual 
members  of  the  trial  and  appellate  bar. 

With  kindest  regards,  I  am 
Sincerely, 

QuENTiN  N.  BuRDiCK,  Chairman. 

U.S.  Court  of  Appeals, 

Fifth  Circuit, 
New  Orleans,  La.,  September  16,  197.'/. 

Hon.    QUENTIJY    N.    BURDIOK, 

Chairman,  Subcommittee  on  Improvements  in  Judicial  Machinery,  U.S.  Senate, 
Washingt07i,  D.G. 

Dear  Senator  Burdick  :  Thank  you  very  much  for  your  kind  letter  of  Sep- 
tember 13  relative  to  the  forthcoming  hearings  before  your  subcommittee  to  begin 
on  September  24. 

I  am  content  with  the  arrangements  for  the  appearances  of  Chief  Judge  Brown 
and  Judges  Wisdom  and  Gewin.  Therefore,  I  will  not  attend. 

If  realignment  is  to  become  a  reality,  the  best,  fairest  and  most  appropriate 
division  would  be  a  circuit  of  Texas,  Louisiana,  Mississippi  and  Canal  Zone, 
and  one  of  Alabama,  Georgia  and  Florida.  This  is  the  prime  recommendation 
of  the  Commission  on  Revision  of  the  Federal  Court  Appellate  System.  Simul- 
taneously with  passage  of  any  realignment  should  be  a  companion  measure  to 
authorize  the  creation  of  such  additional  judgeships  as  will  be  needed.  There 
is  no  doubt  that  additional  judgeships  are  required. 

I  send  to  you  and  your  able  Chief  Counsel,  Mr.  Westphal,  my  best  personal 
regards. 

Sincerely, 

Robert  A.  Ainsworth, 

TJ.S.  Circuit  Judge. 


U.S.  Court  of  Appeals 
FOR  THE  Fifth  Circuit, 

Austin,  Tex.,  September  19.  191 'i. 
Hon.  QuENTiN  N.  Burdick. 

Chairman,  SubGom>mittee  on  Improvements  in  Judicial  Machinery,  Committee 
on  the  Judiciary,   U.S.  Senate,  Washington,  D.C. 

Dear  Mr.  Chairman  :  I  am  grateful  to  you  for  your  thoughtfulness  in  inviting 
me  to  appear  before  your  subcommittee  on  proposals  to  realign  the  Fifth 
Circuit.  While  I  would  be  happy  to  renew  our  personal  friendship,  I  do  not  deem 
it  necessary  to  appear  and  present  any  views  which  I  may  have  on  the  proposals. 
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At  the  same  time,  I  do  express  my  urgent  concern  that  if  realignment  of  the 
Fifth  Circuit  is  proposed,  adequate  additional  judgeships  should  be  provided  in 
the  same  legislation  proposing  realignment.  For  instance,  should  the  Congress 
in  its  wisdom  propose  realignment  as  recommended  in  its  plan  styled  "Alterna- 
tive No.  2,"  the  "Western  Circuit,"  composed  of  Louisiana,  Canal  Zone  and 
Texas,  would  have  over  49%  of  the  present  docket  and  only  six  judges.  Should 
this  particular  realignment  be  proposed,  I  strongly  urge  that  Congress  must  in 
the  same  legislation  provide  the  additional  judgeships  needed  to  handle  this 
docket. 

I  send  you  my  warm  personal  regards  and  ask  to  be  remembered  to  Mr. 
Westphal. 

Sincerely, 

HOMEB  THORNBEERY. 


U.S.  Court  of  Appeals 
FOE  THE  Fifth  Circuit, 
Austin,  Tex.,  September  19, 1974- 
He  Circuit  Realignment. 
WiLiJAM  Westphal,  Esq., 

Chief  Counsel,  Subcommittee  on  Improvements  in  Judicial  Machinery,  Commit- 
tee on  the  Judiciary,  U.S.  Senate,  Washington,  B.C. 
Dear  Mr.  Westphal:  I  have  learned  indirectly  that  your  Subcommittee  will 
be  hearing  testimony  on  the  above  matter  within  a  few  days.  So  that  my  position 
may  be  clear,  I  enclose  a  copy  of  my  letter  of  this  date  to  Judge  John  Minor 
Wisdom  authorizing  him  to  speak  on  my  behalf  and  epitomiziug  my  views.  I 
would  appreciate  it  if  this  might  be  made  a  part  of  the  Subcommittee's  record. 
Yours  very  truly, 

Thomas  Gibbs  Gee. 


U.S.  Court  of  Appeals 
FOR  THE  Fifth  Circuit, 
Austin,  Tejo.,  September  19, 197Jf. 
Re  Circuit  Realignment. 
Hon  John  Minor  Wisdom, 
U.S.  Circuit  Judge, 
New  Orleans,  La. 

Dear  Judge  AVisdom  :  I  am  advised  that  you  will  appear  before  the  Subcom- 
mittee of  the  Senate  Judiciary  Committee  (or  the  whole  Committee,  as  the 
case  may  be),  on  September  24,  1974,  for  purposes  of  testifying  on  the  desirability 
of  splitting  our  Circuit.  My  views  continue  to  be  the  same  as  yours  in  this 
connection,  and  you  are  entirely  authorized  to  speak  for  me.  As  we  have  dis- 
cussed, I  think  tlie  cart  is  before  the  horse.  Jurisdiction  should  first  be  examined. 
Commencing  upon  a  program  of  circuit  splitting  without  a  searching  re-exami- 
nation of  jurisdiction  can  only,  if  pursued  to  its  logical  consequences,  eventuate 
into  a  system  of  mini-circuits  comprising,  in  some  instances,  less  than  one 
state.  Texas  may  well  be  one  of  those  instances. 

For  those  and  other  reasons,  all  of  which  you  know  and  can  express  better  than 

I,  I  think  this  road  is  a  wrong  turning. 

Sincerely,  _  ^         ^ 

Thomas  Gibbs  Gee. 


U.S.  Senate, 
Committee  on  the  Judiciary, 
Subcommittee  on  Improvements  in  Judicial  Machinery, 

Washington,  B.C.,  September  2S,  197^. 

Judge  Thomas  Gibbs  Gee, 

U.S.  Court  of  Appeals,  U.S.  Courthouse.  Au.^tin,  Tex. 

Dear  Judge  Gee:  Upon  receipt  of  your  letter  of  Septemlier  19th,  I  became 
acutely  aware  of  the  fact  that  I  owe  you  an  apology.  We  intended  to  extend  to 
you  an  invitation  to  appear  before  this  subcommittee  at  the  hearings  on  circuit 
"realignment  or  to  otherwise  make  known  your  views  on  this  issue  to  the  subcom- 
mittee. Apparently,  our  letters  went  out  according  to  an  outdated  list  of  circuit 
judges  which  list  obviously  was  composed  prior  to  the  time  that  you  succeeded 
Judge  Ingraham.  I  apologize  for  the  oversight.  However,  it  appears  from  your 
letter  that  in  your  infinite  wisdom  you  have  divined  our  unexpressed  and  un- 
<;ommunicated  intent. 
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We  will  certainly  make  your  letter  of  February  19tli  to  Judge  Wisdom  a  part 
of  our  hearing  record. 
Sincerely, 

William  P.  Westphal,  Chief  Counsel. 


U.S.  CoxjKT  OF  Appeals, 
Fifth  Judicial  Circuit, 
Austin,  Tex.,  October  7, 1974. 
William  P.  Westphal,  Esq., 
Chief  Counsel,  Committee  on  the  Judiciary,  U.S.  Senate,  Washington,  D.C. 

Dear  Mr.  Westphal  :  Thank  you  for  your  kind  letter  of  September  23  which 
arrived  while  I  was  leaving  for  an  en  banc  in  New  Orleans  so  that  I  was  unable 
to  reply  until  now.  I  entirely  understand  why  I  was  not  asked  to  the  hearing  and 
feel  that  John  Wisdom  could  .say  what  I  had  to  say  better  than  I  could,  anyhow. 
I  am  afraid  that  preserving  the  circuit  is  a  lost  cause,  but  I  very  much  believe 
that  Judge  Wisdom  Is  right  and  that  we  are  selling  our  birthright  for  a  mess  of 
potage.  I  won't  play  the  cracked  record  any  more  for  you,  however. 

May  I  say  that  from  the  comments  of  the  participants  at  the  en  banc  which 
I  mentioned,  I  can  tell  you  that  your  knowledge  of  the  subject  and  the  penetrat- 
ing questions  W'hich  you  asked  at  the  hearing  were  remarked  on  very  favorably. 
I  am  sorry  that  I  did  not  get  to  meet  you. 
With  best  regards,  I  am, 
Tours  sincerely, 

Thomas  Gibbs  Gee. 


U.S.  Court  of  Appeals, 
Fifth  Judicial  Circuit, 
NeiMian,  Ga.,  September  16,  197-i- 
Hon.  Quentin  N.  Burdick, 

Chairman,  Subcommittee  on  Improvements  in  Judicial  Machinery,  Senate  Office 
Building,  Washington,  D.C 
Dear  Senator  Burdick  :  In  1973,  I  joined  with  Judges  Walter  P.  Gewin,  GriflSn 
B.  Bell,  James  P.  Coleman.  David  W.  Dyer.  Bryan  Simpson  and  Charles  Clark 
in  a  wi-itten  statement  concerning  the  desirability  of  the  division  of  the  Fifth 
Circuit  Court  of  Appeals  into  two  circuits. 

It  is  my  understanding  that  Judge  Gewin  will  appear  before  your  subcommit- 
tee on  September  24th  to  testify  concerning  the  proposed  legislation.  Since 
Judge  Gewin  will  present  a  joint  statement  which  will  adhere  to  the  views 
expressed  by  the  above-named  judges,  I  will  not  personally  appear  at  the  subcom- 
mittee hearings. 

I  wish  to  thank  you  and  the  subcommittee  for  this  invitation. 
With  best  regards,  I  am 
Sincerely, 

Lew^is  R.  Morgan. 


U.S.  Court  of  Appeals, 

Fifth  .Judicial  Circuit, 
Atlanta,  Ga.,  September  16, 197 4. 
Hon.  Quentin  N.  Burdick, 

Chairmnn,  Suhcommittee  on  Improvements  in  Judicial  Machinery,  Committee  on 
the  Judiciary,  U.S.  Senate,  Wo-sliington,  D.C. 
Dear  Senator  Burdick  :  Thank  you  for  the  invitation  to  appear  before  your 
Subcommittee  regarding  geographical  realignment  of  the  Fifth  Circuit.  My  col- 
league. Honorable  Walter  P.  Gewin,  will  appear  on  September  24  and  his  views 
on  the  subject  coincide  with  mine. 

In  addition,  I  testified  before  the  Commission  on  Revision  of  the  Circuits  last 
September  in  Jacksonville  at  some  length  and  also  presented  a  statement  from 
the  State  Bar  of  Georgia. 

I  do  not  think  that  any  further  testimony  on  my  part  will  be  helpful  to  the 
Senate  but  I  stand  ready  to  assist  your  Subcommittee  in  any  way  possible. 

Yours  sincerely. 

Griffin  B.  Bell. 
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U.S.  CouKT  OF  Appeals, 
Fifth  Judicial  Circuit. 

September  16, 197^. 

Hon.  QUENTIN  N.  BURDICK, 

Chairman,  Subcommittee  on  Improvements  in  Judicial  Machinery,  Committee 
on  the  Judiciary,  U.S.  Senate,  Wasington,  D.C. 
Dear  Senator  Burdick  :  Thank  you  so  much  for  your  kind  letter  of  Septem- 
ber 13,  1974,  inviting  me  to  appear  before  your  Subcommittee  on  September  24, 
1974,  when  it  will  hold  hearings  on  S.  2988-2990. 

I  will  forego  the  pleasure  of  appearing,  since  my  views  are  entirely  in  accord 
with  Judge  Gewin's  views  and  I  am  sure  he  will  ably  present  our  position. 
With  warm  regards,  I  am 
Sincerely  yours, 

David  W.  Dyer,  Circuit  Judge. 


U.S.  Court  of  Appeals, 
Fifth  Judicial  Circuit. 

September  16, 197Jf. 
Mr.  Bill  Westphal, 

Chief  Counsel,  U.S.  Senate,  Committee  on  the  Judiciary,  Subcommittee  on  Im- 
provements in  Judicial  Machinery,  Washington,  D.C. 
Dear  Mr.  Westphal:  I  have  received  Senator  Burdick's  letter  of  September 
13  inviting  my  appearance  at  the  hearing  on  September  25  or  26  if  I  care  to 
express  my  views  on  pending  proposals  to  split  the  Fifth  Circuit  insofar  as  they 
may  differ  from  the  views  of  Chief  Judge  Brown  and  Judges  Wisdom  and  Gewin. 
I  have  written  Judge  Gewin,  copy  attached,  asking  that  he  express  my  views. 
Sincerely  yours, 

Bryan  Simpson,  Circuit  Judge. 


September  12,  1974. 
Hon.  Walter  P.  Gewin, 
U.S.  Circuit  Judge, 
P.O.  Box  2729, 
Tuscaloosa,  Ala. 

Dear  Judge  Gewin  :  In  connection  with  your  prospective  appearance  to  testify 
before  the  Subcommittee  of  the  Senate  Judiciary  Committee  (or  the  whole  Com- 
mittee as  the  case  may  be)  on  or  about  September  23,  1974,  please  be  advised 
that  I  adhere  to  the  views  expressed  in  the  statement  prepared  by  you.  Judge 
Bell  and  Judge  Morgan,  and  circulated  to  and  signed  by  Judges  Coleman,  God- 
bold,  Dyer,  Clark  and  me  in  addition  to  the  three  of  you  in  August  1973. 

I  also  adhere  to  the  statement  expressed  in  a  letter  I  wrote  to  Chief  Judge 
Brown  on  this  subject,  copy  to  all  Active  Judges,  on  April  10,  1974 :  "If  it  can 
be  arranged  for  Judges  Gewin  and  Bell,  either  or  both,  to  appear  before  Senator 
Burdick's  sub-committee,  I  will  be  content  to  let  them  si>eak  for  me." 

I  am  confident  that  any  views  you  advance  at  the  upcoming  Committee  hear- 
ing in  Washington  will  coincide  ^ith  mine.  Please  feel  free  to  express  this  view 
to  the  members  of  the  Senate  Judiciary  Committee. 
Sincerely  yours, 

Bryan  Simpson,  Circuit  Judge. 


U.S.  Court  of  Appeals, 
Fifth  Judicial  Circuit, 

September  17,  197^. 
Hon.  Quentin  N.  Burdick, 

U.S.  Senator,  Subcommittee  on  Improvements  in  Judicial  Machinery,  Washing- 
ton, D.C. 
Db^ar  Senator  Burdick  :  Thank  you  for  inviting  me  to  appear  before  the  Sub- 
committee. Judge  Walter  P.  Gewin  is  authorized  to  state  my  views.  Since  any- 
thing I  might  say  would  tend  to  be  merely  cumulative  I  do  not  plan  to  appear. 
Sincerely, 

John  C.  Godbold,  Circuit  Judge. 
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U.S.  CouKT  OF  Appeals  fob  the  Fifth  CntctriT, 

Dallas,  Tex.,  September  23,  1974. 

Hon.    QUENTIN    N.    BURDICK, 

Chairman,  Subcommittee  on  Improvements  in  Judicial  Machinery,  Committee 
on  the  Judiciary,  U.S.  Senate,  Washington,  D.C. 
Dear  Mr.  Chairman  :  Without  anv  reservation  whatsoever  I  wish  to  associ- 
ate myself  with  Judge  Thornherry's  letter  of  September  19,  1974. 

In  my  opinion  it  would  be  nothing  short  of  catastrophic  to  saddle  the  six 
'■Western  Circuit"  judges  with  the  caseload  that  would  be  cast  upon  them  if 
Alternative  No.  2  were  adopted. 

Sincerely  and  respectfully  yours, 

Irving  L.  Goldberg,  Circuit  Judge. 


U.S.  Court  of  Appeals,  Fifth  Circuit, 
St.  Petersburg,  Fla.,  September  23,  1974. 

Hon.     QUENTIN    N.    BURDICK, 

U.S.  Senator,  Old  Senate  Office  Building, 
Washington,   D.C. 

Dear  Senator  Burdick  :  Thank  you  for  the  invitation  to  appear  before  the 
Subcommittee  on  Improvements  in  Judicial  Machinery  in  connection  with  S.  2988- 
2990. 

Although  I  can  see  no  useful  purpose  in  my  appearing  before  the  committee, 
I  would  like  to  express  this  view  : 

Regardless  of  what  is  done  in  order  to  afford  the  Federal  Court  Appellate 
System  a  full  opportunity  to  discharge  its  responsibilities,  and  regardless  of 
the  salutary  effect  that  any  proposal  which  I  have  heard  to  date  might  have 
in  relieving  the  current  overload  in  the  Fifth  Circuit,  our  Circuit  will  have  to  be 
divided  in  the  foreseeable  future  if  the  number  of  judges  on  the  court  is  not  to 
exceed  15,  and  if  the  court  is  not  to  fall  hopelessly  behind.  Since  a  split  of  the 
Fifth  Circuit,  together  with  the  addition  of  three  judges  to  make  a  total  of  18, 
will  offer  some  immediate  relief  and  is  inevitable  in  any  event,  I  am  in  favor 
of  dividing  the  Circuit  now. 

Essentially,  I  am  in  accord  with  the  conclusions  of  Judge  Walter  P.  Gewin, 
who  will  be  testifying  before  the  Subcommittee  tomorrow. 
Best  regards, 

Paul  H.  Roney,  Circuit  Judge. 


U.S.  Court  of  Appeals,  Fifth  Judicial  Circuit, 

Ackerman,  Miss.,  September  17, 1974. 

Hon.  QUENTIN  N.  BUBDICK, 

Chairman, 

Committee  on  the  Judiciary, 
U.S.  Senate, 
Washington,  D.C. 

Dear  Senator  Burdick  :  I  sincerely  welcome  your  letter  of  September  13  with 
reference  to  the  possibility  of  my  appearing  at  hearings  before  your  Committee 
on  either  September  25  or  26. 

I  would  be  pleased  to  take  advantage  of  this  opportunity,  and  would  hope  that 
it  would  be  convenient  for  me  to  be  heard  on  the  morning  of  September  25,  as  I 
have  no  problem  with  hotel  reservations  at  that  particular  time. 

While  I  have  not  talked  with  Mr.  Westphal,  I  have  talked  with  Mr.  Stockett, 
and  I  understand  that  they  are  making  the  appropriate  arrangements. 

With  best  wishes,  I  am 
Sincerely  yours, 

James  P.  Coleman,  Circuit  Judge. 
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U.S.  CouET  OF  Appeals,  Fifth  Circuit, 

Jackson,  Miss.,  Septem'ber  23, 1974. 
Hon.  Walter  P.  Gewin, 
U.S.  Circuit  Judge, 
P.O.  Box  2729, 
Tuscaloosa,  Ala. 

Dear  Judge  Gewin  :  I  continue  to  adhere  to  the  views  expressed  in  the  state- 
ment which  you  submitted  to  the  Commission  on  Revision  of  the  Federal  Court 
Appellate  System  at  its  hearing  in  Jackson,  Mississippi  on  August  23, 1973. 
Respectfully, 

Charles  Clark,  Circuit  Judge. 

U.S.  Court  of  Appeals,  Fifth  Circuit, 

Houston,  Tex.,  September  18,  1974- 
Hon.  Quentin  N.  Burdick, 

Chairman,  Subcommittee  on  Improvements  in  Judicial  Machine?"!/,  U.S.  Senate, 
Washington,  B.C. 

Dear  Senator  Burdick  :  I  have  your  letter  of  September  13th  in  which  you  ex- 
tend an  invitation  for  me  to  appear  and  testify  before  your  committee  on  Septem- 
ber 25t.h  and  26th. 

It  will  not  be  convenient  for  me  to  appear  in  Washington  at  that  time  and  I 
therefore  express  to  you  and  the  members  of  the  committee  regrets  that  I  will  be 
unable  to  appear.  However  I  believe  I  can  here  briefly  state  my  views  on  the  sub- 
ject. I  am  firmly  of  the  view  that  the  Fifth  Circuit  is  too  large  and  unwieldy  and 
that  it  should  be  divided.  I  have  heard  that  Senator  Eastland  has  said  that  the 
Fifth  Circuit  is  not  a  court  but  a  convention. 

One  of  the  proposals  to  split  the  Fifth  Circuit  would  place  Texas  and  Louisiana 
in  the  western  part,  and  another  would  place  Texas,  Louisiana  and  Mississippi  in 
the  western  part.  I  believe  the  plan  that  would  place  only  Texas  and  Louisiana 
in  the  western  portion  would  probably  be  a  more  equal  distribvition.  Then  I  under- 
stand that  there  is  a  question  whether  the  Canal  Zone  should  be  attached  to  the 
eastern  or  western  portions.  My  view  on  that  subject  is  tliat  the  Cant!]  Zone, 
being  as  far  east  as  Florida  and  Georgia  and  having  direct  airline  connections 
with  Florida,  would  properly  be  more  appropriately  placed  with  the  eastern 
portion. 

With  kindest  regards,  I  am 
Sincerely  yours, 

Joe  Ingraham,  Circuit  Judge. 

[Juclffe  Gewin's  interrupted  testimony  resumes.] 

Mr.  Westphal.  According  to  the  Administrative  Office  figures,  the 
four  States  of  Florida,  Georgia,  Alabama,  and  Mississij^pi,  plus  the 
Canal  Zone,  had  a  total  of  1,738  filings  in  fiscal  year  1974.  Now.  that 
caseload,  distributed  over  a  nine-judge  court,  would  result  in  appeals 
commenced  at  a  rate  of  193  appeals  per  judge.  By  splitting  those  four 
States  off  from  the  present  fifth  circuit  and  putting  them  into  a  sepa- 
rate circuit,  there  would  not  be  much  relief  from  the  caseload  that  the 
judges  of  the  fifth  circuit  are  presently  carrying.  Since  in  1974  the 
filings  in  the  fifth  circuit  averaged  219  for  each  of  the  15  judges.  Do  you 
follow  my  mathematics  on  that  ? 

Judge  Gewin.  I  think  so. 

Mr.  Westphal.  Unless  more  than  the  nine  judges  who  are  presently 
located  in  those  four  States  are  employed  upon  the  work  of  those  four 
States,  there  would  be  no  appreciable  relief  in  workload  simply  bj' 
splitting  those  four  States  off  from  Texas  and  Louisiana.  Isn't  that 
true '? 

Judge  Gewtx.  I  think,  mathematically,  you  have  correctly  stated  it, 
but  when  you  are  sitting  on  a  9-judge  court,  as  distinguished  from 
a  15-judge  court,  at  least  you  don't  have  to  den.l  with  6  more  ludgfes 
on  every  case.  While  we  love  each  other  and  have  no  feelings  of 
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animosity,  dealing  with  14  other  judges  is  a  great  deal  more  aifficult 
and  time  consuming  than  dealing  with  8  more ;  to  have  to  read  what 
each  says  and  reconcile  his  position  with  yours  and  deal  with  all  the 
administrative  matters  makes  the  caseload  and  administrative  prob- 
lems even  greater. 

I  think,  while  the  caseload  might  be  equal,  the  problem  of  dealing 
with  vast  numbers  of  judges  would  reduce  the  time  you  have  to  spend 
in  such  endeavors. 

Mr.  Westphal.  If  only  nine  judges  were  employed  on  the  work  of 
those  four  States,  those  nine  judges  would  still  have  to  employ  a  screen- 
ing technique,  would  they  not  ? 

Judge  Gewin.  Well,  sir,  I  suspect,  whether  we  like  it  or  not,  to  meet 
the  demand  of  present  day  litigation  screening  is  inevitable. 

Mr.  Westphal.  That  would  mean  that  there  would  be  some  percent- 
age of  cases  that  would  still  be  decided  on  the  briefs,  without  the  bene- 
fit of  oral  argument  ? 

Judge  Gewin.  That  is  correct,  sir,  but  I  would  like  to  say  this  with 
respect  to  screening. 

We  have  been  very  much  occupied  Avith  solutions  to  the  problem — • 
and  I  have  consulted  no  one  about  this — but  I  think  before  we  actually 
implemented  screening  to  its  present  state  of  perfection — if  I  may  use 
that  expression — it  might  have  been  better  if  we  had  had  members  of 
the  bar  come  and  hear  what  we  were  doing.  We  might  have  put  to  them 
this  simple  question :  "Would  you  rather  have  some  of  your  ]3usiness- 
type  cases  involving  securities,  liability  of  one  kind  or  another,  and 
contract  arrangements  postponed  for  3  years,  or  would  you  rather  have 
a  decision  without  oral  argument  in  some  cases  ?"  That  is  the  stark  fact 
that  faces  this  court  and  the  bar,  whether  we  like  it  or  not. 

Mr.  Westphal.  I  think  you  have  made  the  point.  If  the  Congress 
should  fashion  those  4  States  and  the  Canal  Zone  into  one  nine-judge 
court,  and  if  that  nine-judge  court  should  have  the  caseload  as  evi- 
denced by  the  1974  figure  of  198  per  judge,  that  nine-judge  court  would 
have  to  screen  cases ;  it  would  have  to  deny  oral  argument  in  a  certain 
number  of  cases ;  it  would  have  to  use  a  Rule  21,  in  one  form  or  another ; 
and  it  would  have  to  have  the  services  of  staff  attorneys  in  order  to 
keep  up  with  a  caseload  of  193  per  judge,  would  it  not  ? 

Judge  Gewin.  Yes  sir,  I  think  it  would,  but  I  would  like,  if  we  could, 
to  reduce  tlie  percentage  of  screening  from  50  percent  to  a  lower  level, 
and  I  don't  see  at  this  point  how  we  can  do  it. 

]Mr.  Westphal.  If  your  caseload  for  9  judges  in  this  four-State 
circuit  were  193  per  judge,  compared  to  the  existing  caseload  of  219 
cases  per  judge  for  15  judges,  which  is  only  a  difference  of  26  cases 
per  judge,  it  seems  very  likely  that  the  four-State  circuit  would  have 
to  face,  with  or  without  the  consultation  of  the  bar,  the  same  hard 
choice :  That  is,  you  either  adopt  these  expediencies  in  order  to  keep 
your  heard  above  water,  or  you  ask  the  lawyers  to  wait  up  to  3  years 
in  order  to  have  their  cases  decided  by  that  nine-judge  court  sitting  in 
that  4-State  circuit.  Do  you  follow  me  on  that? 

Judge  GEA^aN.  Yes.  sir.  May  I  make  a  statement  on  this  point  ?  I  do 
not  disagree  with  Judge  Wisdom  and  Judge  Brown  regarding  their 
suggested  jurisdictional  solutions.  I  think  that  Congress  upon  con- 
sideration, may  well  see  the  wisdom  of  reducing  iurisdiction  in  what- 
ever area  it  may  choose  here.  But  I  speak  about  this  division  as  some- 
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thing  that  will  help  now,  not  as  the  exclusive  remedy  for  all  time, 
because  Congress  must  decide  whether  they  wish  to  continue  to  enlarge 
our  jurisdiction  and  keep  us  overloaded  or  whether  they  wish  to  cur- 
tail jurisdiction  in  some  areas.  Environmental  law  is  new  to  most 
judges,  and  it  takes  a  lot  of  study.  Discrimination  in  employment 
presents  ditiicult  problems  of  back  pay.  As  I  say,  it  will  take,  perhaps, 
both  remedies  from  a  long-range  point  of  view. 

Mr.  Westphal.  Of  course,  along  the  same  line,  the  statistics  which 
we  have  reviewed  also  mean  that  the  chances  of  this  new  four-State 
circuit  court  hearing  oral  argument  in  more  cases  and  having  more  time 
for  deliberate  consideration  of  the  issues  in  all  important  cases  would 
be  enhanced  if,  instead  of  9  judges  you  had  the  11  judges  needed 
to  reduce  the  caseload  per  judge  to  about  the  1973  national  average  of 
161.  Isn't  that  true? 

Judge  Gewin.  While  I  don't  call  nine  a  magic  number,  I  will  call  it 
a  traditional  number.  I  think  that  almost  200  years  of  history  have 
demonstrated  that  there  is  some  wisdom  in  the  number  "9."  But  if  you 
get  into  an  emergency  situation  where  tlie  Congress  wants  to  expand 
the  jurisdiction  of  Federal  courts  and  the  courts  expand  their  own 
jurisdiction,  then  mayl:>e  you  will  have  to  take  more  than  the  nine. 
Every  time  you  go  up  beyond  that  traditional  number,  however,  the 
Ijest  solution  to  the  problem  may  not  be  presented.  Other  remedies 
would  probably  he  better. 

Mr.  Westphal.  What  I  am  suggesting.  Judge,  is  that,  unless  that 
four-State  circuit  has  a  bench  of  11,  the  benefits  to  be  achieved  by 
splitting  those  four  States  off  into  a  new  circuit  would  not  be  reflected 
in  a  lower  caseload  per  judge  or  in  less  of  a  need  for  a  resort  to  some 
of  these  expediencies  we  talked  about.  The  benefit  would  solely  be  that, 
instead  of  having  to  review  the  work  of  five  panels,  you  would  only 
have  to  review  three  panels. 

Judge  Gewin.  That  is  correct. 

Mr.  Westphal.  Instead  of  contacting  15  judges  on  an  en  banc  mat- 
ter, or  Judicial  Conference  matter,  you  would  only  have  to  consult  nine 
judges.  That  would  be  the  only  benefit  derived  by  splitting  off  four 
States  from  Texas  and  Louisiana,  unless  you  started  out  with  a  com- 
plement of  11  judges. 

Judge  Gewin.  I  would  hate  to  say  it  is  the  only  benefit. 

I  don't  know  what  others  to  mention  at  this  moment,  but  when  you 
say  "only,"  that  should  not  minimize  the  substantial  benefit — — 

Mr.  Westphal.  I  appreciate  that  fact.  My  point  is  this:  If  Con- 
gress is  concerned  about  the  attitude  expressed  by  members  of  the 
bar — that  they  are  dissatisfied  with  a  denial  of  oral  argument  in  too 
many  cases,  being  dealt  with  under  Rule  21,  that  they  are  dissatisfied 
with  some  of  these  other  expediencies — then  the  only  way  to  try  to 
alleviate  their  dissatisfaction  is  to  employ  more  and  more  judges  so 
that  there  will  not  be  so  great  a  need  to  resort  to  so  many  expediencies. 

Judge  Gewin.  Inevitably  true,  sir. 

Senator  BtiKDiCK.  Looking  at  the  two  States  of  Texas  and  Louisiana, 
that,  under  one  proposal  would  constitute  a  separate  circuit,  those  two 
States  would  have  a  caseload  of  250  on  a  per  judge  basis  for  the  judges 
that  are  from  those  two  States.  They  would  have  a  caseload  of  258  per 
judge,  which  is  39  more  than  the  caseload  per  judge  in  the  existing 
fifth  circuit.  Again  there  can  be  no  relief  from  all  of  these  things 
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unless  the  judge  complement  in  that  two-State  circuit  is  increased 
beyond  the  number  6,  at  least  up  to  9.  Isn't  that  true  ? 

Judge  GE^VIN.  I  should  think  it  would  have  to  go  beyond  9,  if 
jou  give  them  the  same  number  that  the  eastern  side  would  have, 
11  for  the  number  of  cases  you  mentioned,  they  would  get  more  than 
9 ;  would  they  not  ? 

Mr.  Westphal.  Nine  judges  employed  on  a  caseload  of  1,558  would 
^ive  you  a  figure  of  172  per  judge,  which  is  11  cases  more  than  the 
national  average  was  in  1973,  so  that,  again,  in  the  case  of  that  two- 
State  circuit  it  would  not  take  much  of  an  increase  beyond  their  1974 
caseload  before  you  reached  the  necessity  of  having  to  create  11 
judgeships. 

Judge  Gewin.  Yes,  sir,  but  may  I  make  one  observation.  You  must 
look  at  the  viability  of  the  alternatives.  Suppose  you  divide  the  circuit 
and  have  two  circuits  with  11  judges.  That  means,  if  you  don't  divide 
it,  we  would  have  one  circuit  with  22  judges,  and  I  don't  know  how  to 
say  just  "good  morning"  to  22  judges  over  the  telephone  and  have  time 
to  do  anything  else  that  day. 

Mr.  Wes'ithal.  As  I  suggested  to  your  Chief  Judge  Brown,  that  gets 
right  the  heart  of  the  question.  If  we  must  have  more  judges  to  handle 
this  expanded  caseload,  the  question  seems  to  me  to  be  whether  we 
•employ  22  judges  on  one  bench  or  11  on  each  of  two  benches. 

Judge  Gewix.  I  think  that  is  inherent  in  the  problem.  You  have  to 
realize  that,  if  you  have  22  judges  on  one  bench,  1  judge  has  to  keep  up 
with  21  others.  There  is  just  a  limit  to  the  mind  of  a  man  like  me.  I 
will  have  to  conclude  that  it  is  difficult  to  keep  up  with  14  others  now, 
and  I  don't  believe,  under  the  facts  of  life,  that  I  could  conscientiously 
keep  up  with  21. 

]\Ir.  Westphal.  The  only  thing  that  I  laiow  of  that  has  been  ad- 
vanced as  a  scenario,  by  which  you  could  have  a  21-  or  22-judge  court 
and  avoid  the  problems  you  have  just  mentioned,  is  a  suggestion  that 
emanated  from  a  1968  study,  made  by  the  American  Bar  Foundation, 
of  the  problems  of  increased  workload  upon  the  people  in  the  courts. 
There  was  a  suggestion,  which  was  put  forward  in  a  Law  Review  arti- 
cle by  Prof.  Paul  Carrington,  who  was  executive  director  of  the 
study.  You  will  recall  that  his  suggestion  was  that,  if  you  have  to  go 
to  the  21-judge  court,  you  organize  the  court  in  7-judge  divisions  and 
assign  a  certain  subject  matter  jurisdiction  to  each  one  of  those  divi- 
sions, giving  them — not  a  centralized  docket^ — 'but  as  general  a  docket 
as  you  can,  while,  at  least  for  the  law  of  the  circuit  and  en  banc 
proceedings,  they  are  combined  to  constitute  one  body  composed  of  the 
three  7-judge  divisions.  That  would  be  a  variation  on  the  theme  which 
would  mean  that,  for  the  period  of  time  you  were  assigned  with  7-judge 
divisions,  you  would  really  have  to  concern  yourself  primarily  M^th 
the  work  product  of  that  division  and  not  so  much  with  that  of  all  21 
judges.  Now,  that  is  the  only  plan  I  know  of  that  would  have  some 
feasibility  insofar  as  a  system  having  21  or  29  judges  on  a  given  court. 
Do  you  know  of  any  other  system  that  would  be  feasible  when  you 
reach  a  number  of  judges  which  exceeds  20  on  a  given  court? 

Judge  Gewin.  I  don't  know  of  any  number  that  would  be  feasible, 
but  that  is  not  to  say  I  think  that  number  would  be  feasible. 

I  don't  know  whether  you  would  call  a  court  that  large  a  thing 
or  a  "thing-a-ma-jig"  or  what.  It  still  has  to  be  some  kind  of  unit. 
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Tlie  same  people  will  be  living  in  the  fifth  circuit,  if  we  use  that  as  ai>. 
example,  but  some  will  be  in  division  (a),  some  in  (b),  and  some 
in  (c).  I  can't  conceive  of  such  a  functioning  group  acheiving  uni- 
formhy  of  decision  or  equality  of  treatment  in  every  area  of  the  law, 
especially,  as  he  suggests,  if  assignments  are  made  as  general  as  pos- 
sible. Well,  how  general  is  that?  It  seems  to  me  you  must  go  from 
criminal  to  antiti'ust.  I  don't  want  to  be  only  a  prisoner's  judge  or 
only  an  antitrust  judge.  I  think  we  should  take  the  cases  as  they  come. 
I  do  not  think  we  should  say,  if  you  are  from  division  (a),  you  will  go 
to  this  fine  group,  but  if  j^ou  are  from  (b)  you  must  go  over  here 
and  then  possibly  to  division  (c).  It  is  difficult  for  me  to  see  an  opera- 
tion of  that  kind. 

]\Ir.  Westpiial.  In  other  words,  you  feel  that  the  Carrington  pro- 
posal would  present  some  of  the  same  difficulties,  in  an  institutional 
involvement,  as  a  coui-t  of  15  presents  in  the  terms  we  have  been 
using  ? 

Judge  Ge^vin.  This  may  be  a  self-serving  declaration,  but  it  doesn't 
apply  to  me  only.  I  believe  the  15  judges  I  have  known  have  operated, 
as  well  as  any  15  could  operate.  We  are  congenial  and  effective. 

With  reference  to  one  of  the  suggestions  that  was  made  by  my 
brother  Wisdom,  who  decried  so  vociferous  a  parochial  system,  to 
pick  5  judges  out  of  15  and  say  they  will  be  the  ultimate  decisional 
group  of  this  body  and  will  decide  the  conflicting  cases  and  the 
other  10  shall  not  have  a  voice  in  a  given  case  seems  to  me  to  be  self- 
defeating.  I  believe  that,  if  we  are  going  to  have  a  national  court,  it 
may  be  more  important  to  have  it  on  the  eleventh  amendment  cases 
than  it  would  be  some  other  less  important  cases. 

Mr.  Westpiial.  There  is  also  another  disadvantage  to  a  court  that 
is  as  large  as  15  or  20  judges.  The  projections  from  the  Administra- 
tive Office,  and  the  projections  of  Chief  Judge  Brown's  exhibit  No. 
32,  indicate  that  by  the  year  1977  the  four  States  that  we  have  talked 
about  will  have  a  caseload  which,  in  order  to  maintain  a  level  of  161 
cases  per  judge,  will  require  us  to  go  right  back  up  to  15  judges  in 
those  four  eastern  States  by  the  year  1977.  So,  instead  of  having  25 
years  of  relief,  we  may  in  fact  find  we  have  only  3  or  4  years  of  relief, 
or  less  than  that.  How  can  the  Congress  avoid  the  pi^tfalls  of  what 
is  going  to  happen  as  this  caseload  continues  to  grow  ? 

Judge  Gewin.  I  would  make  one  respectful  suggestion.  It  is  really 
no  solution  to  say — I  don't  mean  to  be  facetious — it  is  really  not  a  solu- 
tion to  say  that  the  problem  is  getting  so  big  that  to  divide  it  you  will 
have  two  other  courts  that  will  be  getting  too  big.  You  must  considei- 
the  f  act  that,  if  the  two  new  circuits  become  overlarge,  the  one  that  was 
divided  would  have  been  far  too  overlarge. 

But  it  would  be  my  hope  and  my  sincere  plea  to  the  Congress  that 
during  whatever  interim  there  might  be,  2  years  or  3,  that  they  might 
come  to  such  considerations  as  curtailing  diversity,  or  curtailing  juris- 
diction over  many  of  the  cases  we  now  have.  I  think  it  will  take  both 
solutions  to  ultimately  get  the  problem  solved.  It  is  just  too  broad  to- 
run  down  this  little  alley  here  and  stop.  I  think  we  must  look  at  the 
overall  problem. 

As  to  those  ideas  about  having  some  kind  of  tribunal  to  pass  upon 
prison  cases,  we  have  been  through  various  phases  of  that  before.  A 
man  in  the  penitentiaiy  will  never  be  satisfied  until  he  is  out,  and  he 
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will  never  quit  hounding  the  court  as  long  as  he  thinks  he  has  a  chance. 
That  is  illustrated  by  the  fact  that  he  is  never  satisfied  with  the  proc- 
ess. He  has  had  all  of  the  administrative  procedures.  We  say  we  won't 
review  your  case  until  you  have  exhausted  all  those  procedures.  As  the 
chairman  pointed  out  this  morning,  it  doesn't  take  long  for  them  to  go 
through  that,  and  although  we  wait,  the  big  load  comes  anyway. 

]Mr.  Westpiial.  I  don't  think  I  can  fully  summarize  or  equate  your 
position  and,  for  example,  Judge  Wisdom's,  but  it  seems  to  me  that  I 

lioQT.     Tiirlrpo    "Wicr1r>m    aQ^riiifr   fn    iiG      "Dnn'f    dlllit"    tllft    fifth    rirmit    UOW  ! 


hear  Judge  Wisdom  saying  to  us,  "Don't  split  the  fifth  circuit  now ; 


because  we,  meaning  the  litigants  in  that  circuit,  need  immediate  reliel 
If,  as  others  fear,  the  caseload  continues  to  expand  to  the  point  where 
we  once  again  achieve  a  court  of  up  to  15  in  number,  maybe  by  tliat 
time  Congress  will  have  had  the  opportunity  to  curtail  the  caseload 
input  into  the  Federal  courts  in  those  areas  where  it  may  be  proper 
to  curtail  it,  and  we  may  be  able  to  devise  some  administrative  way  oi 
handling  at  least  the  1983's  that  come  out  of  the  institutions.  There 
may  be  some  relief  in  that  way  that  would  make  it  unnecessary  for 
circuits  to  be  split  any  further'as  the  caseload  grows."  But  then  that 
caseload  grows  and  proliferates.  So  it  is  just  a  question  of  where  you 
put  the  emphasis.  In  the  final  analysis  we  all  recognize  that  we  are 
dealing  with  the  same  problem,  is  that  not  so  ? 

Judge  Gew^in.  Yes,  sir,  we  are  dealing  with  diagnosis  and  prognosis 
essenti^ally.  I  diagnose  the  patient  as  being  rather  ill  today  and  need- 
ing some  emergency  relief.  We  may  get  into  a  prognosis  that  will  show 
that  he  will  be  that  ill  again  a  little  while  later,  but  at  least  that  will 
give  us  an  opportunity  to  administer  other  remedies. 

Mr.  Westphal.  Thank  you,  Mr.  Chairman. 

Senator  Bttrdick.  I  will  read  carefully  the  questions  I  was  unable 
to  ask  you  Avhen  I  was  voting. 

As  you  practice  the  screening  process  in  the  fifth  circuit,  it  gives 
to  any  one  of  the  three  judges  assigned  to  the  case  the  right  to  ask 
for  an  oral  argument.  Do  you  think  there  has  been  any  denial  of  justice 
under  that  procedure? 

Judge  Gewin.  No,  sir,  I  don't  think  there  has  been.  Every  week, 
sometimes  every  day  for  a  time,  we  write  to  our  panel  members  and 
say,  "please  reclassify  this  case  as  a  No.  III."  I  had  to  do  that  Friday 
on  the  simple  question  of  whether  a  jury,  in  a  case  involving  a  man 
charged  in  a  six-count  indictment  with  the  sale  of  narcotics,  could  find 
that  man  not  guilty  under  the  first  two  counts  because  of  entrapment, 
but  could  find  him  guilty  under  two  other  counts.  In  that  kind  of  case, 
we  put  it  on  the  oral  calendar. 

I  would  have  to  say  this.  Senator  Burdick:  I  personally  am  deeply 
conscious  of  the  very  real  fact  that  courts  live  upon  confidence  and 
respect.  That  is  the  reason  why  I  adhere  very  avidly  to  some  of  the 
rules,  for  instance,  disqualification  because  of  ownership  of  one  share 
of  stock  where  there  are  5  million  outstanding.  I  embrace  the  idea 
because  I  want  the  man  on  the  street  to  think  that  judges  are  honest 
and  sincere  and  doing  the  best  thing  possible  for  the  country  as  a 
whole.  "\^nien  the  bar,  and  through  the  bar,  the  clients,  think,  whether 
with  justifiable  cause  or  not,  that  we  are  denying  oral  argimient  m 
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too  many  cases,  that  does  worry  me.  As  Mr.  Westplial  said  this  morn- 
ing, for  nearly  200  years  people,  with  great  respect,  have  said  "The 
judges  have  ruled  and  we  will  follow  the  rule  of  law,"  and  therefore 
■  they  do.  But  I  would  hate  to  engage  in  any  process,  however  justified, 
which  would  destroy  that  confidence  and  that  respect.  That  is  why 

1  do  sometimes  become  a  little  shaken  about  the  number  of  cases  we 
place  on  the  summary  calendar. 

Senator  Burdick.  We  are  mindful  of  the  fact  that  there  are  some 
appeals  which  are  taken  entirely  without  merit  and  that  granting 
oral  argument  in  those  cases  would  be  just  obliging  the  lawyer. 

Judge  Gewin.  There  is  a  vast  nmnber  of  cases  that  should  never  go 
up  on  the  oral  argument  docket.  I  would  say,  however,  that  it  might 
be  better,  from  a  public  confidence  standpoint,  to  reduce  somewhat  the 
number  of  cases  not  accorded  oral  argument  right  now 

Senator  Burdick.  None  of  those  lawyers  I  just  referred  to  are  from 
Korth  Dakota,  of  course. 

Judge  Gewin.  I  say  that  as  one  who  has  been  in  the  courtroom  for 
26  years  and  sometimes  left  elated  and  sometimes  very  depressed. 

Chief  Judge  Brown.  Mr.  Levin,  Mr.  Chairman,  may  I  say  one 
thing  ?  I  hope  that  you  have  sensed  from  what  you  have  heard  today, 
and  from  what  you  will  hear  tomorrow,  that,  even  with  our  differences 
of  views,  there  is  no  acrimony  or  liitterness  on  the  fifth  circuit.  You 
can  split  us,  and  somehow  we  will  survive,  but  when  I  come  back 

2  years  from  now,  I  don't  laiOAv  whether  I  will  be  representing  the 
5th  or  11th  circuit. 

Senator  Burdick.  I  underscore  your  statement ;  you  will  survive. 

Judge  Gewin.  If  there  is  a  judge  who  could  preside  over  25  judges, 
I  would  nominate  Chief  Judge  Brown. 

Senator  Burdick.  We  will  now  stand  recessed  until  tomorrow  morn- 
ing at  10  o'clock. 

[Whereupon,  at  3  :o5  p.m.,  the  subcommittee  was  recessed  until 
10  o'clock,  Wednesday,  September  25,  1974.] 
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U.S.  Senate, 
Subcommittee  on  Impro^tsments  in 

Judicial  Machinery  or  the 

CoMMITlTiE  ON  THE  JUDICIARY, 

Washington,  D.C. 

The  subcommittee  met,  pursuant  to  notice,  at  10 :05  a.m.,  in  room  457, 
Russell  Senate  Office  Building,  Senator  Quentin  N.  Burdick  (chair- 
man of  the  subcommittee)  presiding. 

Present :  Senators  Burdick  (presiding)  and  Hruska. 

Also  present :  IVilliam  P.  Westphal,  cliief  counsel ;  William  J.  Wei- 
ler.  deputy  counsel ;  and  Kathryn  Coulter,  chief  clerk. 

Senator  Burdick.  This  is  the  second  day  of  hearings  on  the  realign- 
ment of  the  fifth  and  ninth  circuits. 

Our  first  witness  this  morning  will  be  Hon.  James  P.  Coleman  of  the 
fifth  circuit. 

Mr.  Coleman,  welcome  to  the  committee. 

STATEMENT  OF  JUDGE  JAMES  P.  COLEMAN,  FIFTH  CIRCUIT, 

ACKERMAN,  MISS. 

Judge  Coleman.  Thank  you,  Mr.  Chairman. 

Senator  Hruska.  Mr.  Chairman,  may  I  extend  a  word  of  welcome  to 
Judge  Coleman  and  Judge  Clark? 

Last  summer  when  we  went  to  Mississippi  with  the  Commission,  they 
were  present  and — I  believe  you.  Judge  Coleman,  were  present  in  Xew 
Orleans. 

Judge  Cole3ian.  Senator,  I  was  just  in  Jackson,  not  in  New  Orleans, 

Senator  Hruska.  We  not  only  had  a  well-arranged  session  for  tes- 
timony and  a  very  informative  session,  but  they  extended  the  tradi- 
tional hospitality  of  Mississippi  to  us  at  noontime,  just  before  we 
boarded  our  plane.  We  had  a  nice  social  time  as  well  as  a  useful  pro- 
fessional and  business  session. 

Mr.  Westphal  M-as  there  and  he  can  confirm  my  judgment  of  the 
proceedings. 

IVIr.  Westphal.  I  say  amen. 

Judge  Colejian.  I  hope  that  j'ou  can  come  back  and  that  Senator 
Burdick  can  come  the  next  time. 

Mr.  Chairman  and  members  of  the  committee,  with  your  permissions 
I  would  like  to  make  a  brief  statement  in  organized  form,  after  which 
I  shall  be  happy  to  try  to  answer  questions  if  there  are  any  to  be 
propounded. 

I  am  one  of  the  circuit  judges  of  the  fifth  circuit. 

(127) 
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You  have  heard  Judge  Gewin's  presentation  so  I  shall  not  address 
fnvself  to  that  subject. 

I  am  here  to  discuss  where  the  State  of  Mississippi  is  to  be  assigned, 
if  such  a  division  is  made.  I  recognize  that  this  decision  rests  solely 
with  the  Congress,  with  the  approval  of  the  President. 

INIy  purpose  is  to  present  considerations  which  I  hope  will  be  of 
assistance  in  reaching  the  most  nearly  correct  answer  to  the  question. 

I  understand  as  a  judge,  and  in  private  life,  that  there  are  many 
questions  to  which  there  are  no  perfect  answers.  We  just  have  to  look 
for  the  best  available  answer. 

In  making  my  presentation  today,  I  speak  as  one  who  for  9  years 
has  served  on  the  fifth  circuit  bench.  Before  beginning  that  tour  of 
duty,  it  had  been  my  privilege  to  sen^e  a  composite  period  of  16  years 
as  a  State  district  attorney,  a  State  circuit  judge,  on  the  State  supreme 
court  and  as  the  Attorney  General  of  Mississippi. 

Additionally,  I  si)ent  4  years  as  a  member  of  the  State  legislature 
and  4  years  as  Governor.  So  I  have  had  experience  from  the  executive 
and  legislative,  as  well  as  from  the  judicial,  standpoint. 

Of  consideral>le  importance,  I  think,  is  the  fact  that,  from  1935  to 
10o9  I  worked  here  on  Capitol  Hill  as  an  administrative  assistant  to 
a  Member  of  Congress.  I  started  when  I  was  21  years  of  age.  At  that 
early  time  I  learned  to  look  at  matters  from  a  national  standpoint,  and 
not  from  a  purely  local  or  provincial  approach. 

I  might  say  that  those  4  years  here  in  Washington  were  a  great  bank 
of  experience  upon  which  I  have  drawn  in  all  of  the  nearly  40  years 
since. 

From  the  official  report  of  the  Commission,  it  is  seen  that,  if  the 
badly  needed  division — and  I  say  that  deliberately — if  the  badly 
needed  division  occurs,  Florida,  Georgia,  and  Alabama  will  most  cer- 
tainly be  in  one  circuit.  It  is  equally  obvious  that  Texas  and  Louisiana 
will  be  in  another.  So  the  sole  remaining  question  is,  "Where  should 
Mississippi  go  ?-'  We  are  ri^ht  in  the  middle. 

I  sincerely  hope  that  Mississippi  will  be  aligned  with  its  sister 
States  east  of  the  Mississippi.  It  is  an  honor  to  serve  the  great  States  of 
Louisiana  and  Texas — and  they  are  great, — and  my  views  here  today 
indicate  no  lack  of  love  or  respect  or  affection  for  those  States — ^l3ut 
we  are  looking  now  not  to  personal  wishes  or  desires,  but  to  the  future 
welfare  and  operation  of  this  fifth  circuit  court. 

I  simply  believe  that,  if  a  separation  is  to  occur,  then  Mis.sissippi 
should  not  be  aligned  across  the  river. 

As  we  all  know,  the  Mississippi  River  is  the  dividing  line  between 
the  sixth  and  eiglith  circuits,  and  it  is  also  the  dividing  line  between 
the  seventh  and  the  eiofhth.  The  onlv  circuit  in  the  Ignited  States 
bisected  by  the  Mississippi  River  today  is  the  fifth  circuit  as  pres- 
ently constituted.  This  iDisection  occurred  in  1891,  83  years  ago,  the 
year  that  my  mother  was  born.  It  must  be  remembered  that  83  years 
ago  our  six  States  were  almost  altogether  agricultural. 

Until  1929.  one  Federal  trial  judge  took  care  of  all  the  Federal  court 
business  in  jNIississippi.  Since  1891 — and  for  nearly  50  years  after  1891, 
to  be  conservative  about  it — there  was  very  little  for  the  Federal  courts 
to  do  in  the  South,  because  we  were  a  nonindustrial  section  of  the 
United  States. 
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When  the  circuit  was  set  up,  the  automobile  was  nonexistent,  oil  had 
not  been  discovered  in  Texas  or  in  Louisiana,  and  the  Houston  Ship 
Canal  had  not  been  built.  Today,  the  situation  is  altogether  different. 

In  area,  population,  industry  and  financial  activity  Texas  would  suf- 
fer no  distortion  at  all  if  it  were  in  fact  four  States.  Some  would  like 
to  approach  it  as  just  one  State,  but  as  Judge  Clark  will  later  point 
out  in  some  of  his  remarks,  it  is  the  equivalent — on  almost  any  yard- 
stick— of  at  least  three  of  our  States  east  of  the  Mississi j)pi  River  rolled 
into  one. 

Now,  oil,  gas,  admiralty  litigation,  offshore  drilling  litigation,  and 
cases  of  that  type  in  Texas  and  Louisiana  set  those  States  apart  as 
unique  judicial  territory.  They  require  highly  specialized  legal  train- 
ing as  well  as  judicial  experience  in  the  fields  not  so  familiar  to  the 
lawyers  east  of  the  Mississippi.  Moreover,  Texas  and  Louisiana  are  the 
only  communit}^  property  States  in  the  circuit.  They  distinctly  operate 
from  civil  law  beginnings,  whereas  the  legal  systems  of  the  other  four 
States  of  our  circuit  are  grounded  solely  on  the  common  law. 

Back  when  I  was  practicing  law,  if  I  happened  to  be  fortunate 
enough  to  get  a  case  in  T^uisiana,  the  first  tiling  I  did  was  to  hire  a 
Ix)uisiana  lawyer,  because  I  knew  I  was  totally  lost  in  the  Louisiana 
civil  law  system  which  has  come  down  from  the  Code  Napoleon. 

As  presently  constituted,  Florida,  Georgia,  Alabama,  and  Missis- 
sippi already  have  nine  circuit  judges.  East  of  the  river,  we  have 
our  nine. 

Therefore,  it  would  not  be  necessary  to  appoint  any  additional 
judges  for  this  region.  Texas  and  Louisiana  presently  have  six  circuit 
judges,  and — considering  that  nine  is  the  ideal  number — we  had  a 
good  deal  of  talk  about  that  yesterday  and  you  may  question  me  about 
it  later,  but  I  still  say  nine  is  the  ideal  number,  and  I  say  that  from 
experience — but  considering  that  nine  is  the  ideal  number  of  judges 
for  an  appellate  court,  three  additional  judges  would  be  appointed 
from  Louisiana  and  Texas  for  that  new  cii'cuit,  and  this  would  present 
the  opportunity  to  name  men  who  are  highly  experienced  in  the  partic- 
ular fields  which  I  have  mentioned,  and  others,  which  presently  con- 
sume so  much  of  the  time  of  the  court  as  it  is  now  constituted.  This 
one  consideration  alone  would  prompt  me,  if  I  had  a  vote  in  the 
matter — which,  of  course,  I  do  not — to  let  the  four  States  east  of  the 
JNIississippi  remain  together  while  combining  Texas  and  Louisiana. 

Now,  there  are  a  few  other  points  which  I  would  like  to  make  very 
quickly,  because  I  do  not  wish  to  consume  your  time  with  a  lengthy 
statement.  I  found  out  yesterday  that  this  committee  already  knows 
all  about  this.  I  doubt  t:hat  you  have  heard  a  thing  that  you  did  not 
already  know,  but  we  appreciate  the  opportunitv  to  talk  to  you  about 
it. 

As  the  circuit  is  presently  constituted,  with  six  States,  it  covers 
half  a  million  square  miles.  531.000  square  miles.  It  includes  nearly 
32  million  people,  31,880,000.  The  land  area  of  the  four  States  east 
of  the  Mississippi  is  216.794  square  miles.  The  land  area  of  Louisiana 
and  Texas  is  314,402  square  miles,  50  percent  larger  than  the  area 
east  of  the  Mississippi.  In  1970  the  population  of  the  four  States  east 
of  the  Mississippi  was  17  million.  The  population  of  the  two  States 
west  of  the  river  was  14  million. 
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Novr,  that  brings  us  to  the  matter  of  caseloads.  I  hope,  possibly. 
Mr.  Westphal  in  the  very  comprehensive  way  he  has  of  going  into 
this,  when  he  comes  to  questions  may  talk  about  this  some  more; 
statistics  can  be  very  misleading  about  the  status  and  the  activities 
of  the  court.  But  at  this  point  I  want  to  say  that  during  the  year 
ending  June  30,  1974,  2,572  appeals  were  docketed  in  the  fifth  circuit. 
Those  figures  do  not  tell  you  what  you  get  from  the  Administrative 
Court,  which  includes  all  kinds  of  petitions,  motions,  and  things.  But 
these  are  the  figures  I  got  directly  from  our  clerk  about  a  month  or  so 
ago.  As  of  June  30,  1974,  we  had  2,582  appeals  docketed  in  that  fiscal 
year — 1,368  of  these  appeals  were  from  east  of  the  river;  1,197  were 
from  Louisiana  and  Texas,  plus  7  from  the  Canal  Zone. 

Now,  of  the  2,572  docketed  cases,  only  128  were  from  Mississippi, 
which  clearly  shows  that  the  addition  of  this  caseload  to  the  west  or 
to  the  east  will  really  make  no  difference  in  the  overall  burden  of  the 
judges,  whether  they  are  serving  east  of  the  river  or  west — only  128 
out  of  a  total  of  2,572. 

Many  cases  require  very  little  judicial  effort.  Members  of  this  com- 
mittee and  counsel,  of  course,  are  lawyers  and  they  know  about  those 
things.  A  case  is  a  case  is  a  case.  We  have  cases  that  vou  can  do  vour 
duty  by  in  15  minutes,  as  Senator  Burdick  was  pomtmg  out  yesterday 
in  connection  with  oral  arguments. 

I  recently  worked  for  3  weeks  on  one  Federal  Power  Commission 
case,  and,  after  we  had  finally  reduced  it  to  writing  on  a  very  serious 
question  of  jurisdiction,  and  the  other  three  judges  agreed  on  what  I 
had  written,  the  parties  notified  us  they  had  settled  the  case.  That  is 
one  thing  you  run  into  when  you  start  dealing  with  statistics.  INIany 
cases  are  so  novel  or  extensive  that,  really,  weeks  are  required  for 
analysis  and  decision.  But  Mississippi  generates  very  few  cases  of  this 
kind,  as  an  examination  of  our  docket  will  show. 

There  is  one  other  factor  which,  on  the  surface  may  be  rather  in- 
tangible, but  nevertheless  has  its  impact  from  my  experience,  and 
that  is  that  both  Mississippi  and  Alabama  were  originally  a  part  of  the 
State  of  Georgia.  We  were  formed  from  the  State  of  Georgia.  It  is  our 
mother  State.  With  our  legal  systems  going  back  to  the  same  com- 
mon source  in  Mississippi,  Alabama,  and  Georgia,  I  am  quite  certain 
that  the  business  and  the  efforts  of  the  judges  on  our  court  would  be 
greatly  expedited  and  justice  certainly  could  not  be  harmed  if  we  were 
put  together  and  allowed  to  work  together. 

Now,  I  have  heard  fears  expressed  that  a  divided  circuit  might 
lapse  into  provinciality  or  into  parochialism.  I  want  to  say  that  I  have 
no  fear  of  this.  The  Supreme  Court  is  always  there,  and  if  provinciality 
and  parochialism  were  to  rear  their  heads  east  of  the  river  it  would 
not  take  the  Supreme  Court  long  to  put  them  down,  and,  of  course, 
no  judge — I  have  been  both  a  trial  judge  and  appellate  judge — but  no 
judge  with  just  pride  in  the  exercise  of  his  duties  either  desires  or 
intends  that  his  decision  shall  invoke  the  reversal  of  a  higher  tribunal. 

Again,  in  closing,  let  me  emphasize  that,  by  groui^ing  Florida, 
Georgia,  Alabama,  and  Mississippi  you  will  have  a  ready-made  court 
of  nine  judges  all  set  to  go  without  further  ado,  and  to  me  of  equal 
importance,  the  opportunity  will  aiise  for  the  appointment  of  three 
additional  judges  from  Texas  and  Louisiana  from  a  pool  of  legal 
talent  better  fitted  to  handle  litigation  centered  in  that  area  than  would 
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1)6  judges  appointed  from  east  of  the  river  with  no  special  experience 
in  each  of  those  States.  I  sincerely  hope,  when  all  the  factors  are 
evaluated,  that  the  Congress  in  its  wisdom  will  see  fit  to  leave  Mis- 
sissippi where  it  geographically  belongs,  and  that  is  east  of  the  Mis- 
sissippi River,  along  with  its  sister  States  of  Alabama,  Georgia,  and 
Plorida. 

Thank  you  very  much,  Mr.  Chairman. 

Senator  Burdick.  Thank  you,  Judge. 

Senator  Hruska  ? 

Senator  Hruska.  Judge  Coleman,  when  we  had  the  hearing  last 
•summer  in  Jackson,  Miss.,  we  were  informed  that  a  majority  of  the 
judges  in  the  fifth  circuit  favored  a  division  of  the  fifth  circuit,  so 
that  it  would  become  a  manageable  circuit  and  one  more  conventional 
to  the  circuits  generally  throughout  the  United  States.  Has  any  change 
of  opinion  occurred  since  that  testimony  was  given  ? 

Judge  Coleman.  Not  any  that  I  know  of,  except  that,  after  another 
year,  Senator  Hruska,  those  of  us  who  believe  in  the  necessity  for  a 
division  have  occasion  to  believe  it  more  strongly,  and  Judge  Gewin,  in 
his  remarks  yesterday — which  probably  have  not  been  transcribed  3'et 
for  you  to  read — emphasized  that  point. 

We  think  the  time  has  come  that,  if  we  are  to  maintain  the  right  of 
appeal,  if  appeals  are  to  be  meaningful  rather  than  just  a  form,  or 
going  through  the  motions,  there  just  has  to  be  a  division. 

Now,  it  has  been  suggested  that,  even  if  a  division  is  made,  in  a 
jear  or  two  you  are  going  to  be  right  back  in  the  same  situation.  Well, 
I  do  not  know  whether  that  is  the  case  or  not,  but  I  never  have  thought 
that,  when  you  have  something  that  stands  badly  in  need  of  remedy, 
you  should' withhold  the  remedy  out  of  fear  that  the  future  might 
necessitate  something  else. 

The  whole  thing  is,  as  I  said,  that  this  circuit  was  set  up  in  1891 
under  diU'erent  circumstances  and  conditions.  I  am  satisfied  that  if 
the  Congress  today  were  setting  out  to  organize  courts  of  appeals,  as 
it  did  in  1891,  you'would  never  for  a  minute  think  of  making  a  circuit 
out  of  all  this  vast  territory  from  Savannah  on  the  Atlantic  to  El  Paso 
way  out  on  the  Rio  Grande;. 

Senator  Hruska.  But  it  made  sense  at  that  time  ? 

Judge  Coleman.  Absolutely.  Up  until  about  1965  is  worked  fine.  I 
was  appointed  to  the  court — both  Senators  now  on  the  bench  remember 
when  I  was  appointed,  I  am  sure.  We  were  getting  800  cases  a  year. 
We  had  only  nine  judges.  We  were  getting  along  fine.  Everybody  was 
receiving  oral  argument.  But  then,  of  course,  under  the  impact  of  cir- 
cumstances well  Imown  to  the  Senate  and  the  House  of  Representatives, 
the  caseload  escalated  to  2,500,  2,800,  or  3,000,  depending  on  who  is 
counting  and  how  they  are  counting. 

Although  it  made  absolutely  perfect  sense  in  1891,  I  think  it  is 
contrary  to  all  good  judgment  to  suggest  it  be  left  to  that,  although 
two  of  our  brothers  testified  here  yesterday  that  they  wanted  it  left 
that  way. 

When  you  consider  that  the  Federal  courts  today  completely 
reorganize  the  State — they  act  in  regard  to  the  election  of  its  legisla- 
tures under  the  one  man,  one  vote  rule;  they  realign  congressional 
districts  under  the  one  maii,  one  vote  rule ;  they  take  over  the  opera- 
tion of  penitentiaries  and  mental  hospitals — I  do  not  know  why  we 
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should  not  be  subject  to  the  same  changes  when  they  are  necessary.  We 
give  it  to  others.  We  ought  to  be  prepared  to  take  our  own  medicine  if  it 
is  indicated  to  be  the  thing  that  ought  to  be  done. 

Senator  Hruska.  I  followed  your  statement  here  in  the  testimony 
with  a  great  deal  of  interest,  Judge,  and  I  want  to  make  one  observa- 
tion, Mr.  Chairman.  I  think  it  does  recite  in  a  concise  and  under- 
standable form  the  essence  of  the  arguments  and  the  basis  for  a 
division  and  also  the  character  of  the  division  of  the  States.  I  want 
to  thank  you  very  much  for  appearing  here  for  this  purpose,  Judge. 

Judge  Coleman.  Tliank  you,  Senator. 

Senator  Burdick.  Judge  Coleman,  you  have  a  very  good  back- 
ground with  your  experience  in  the  legislative  branch  and  now  the 
judicial  branch.  You  have  been  around. 

Judge  Coleman.  I  have  been  the  beneficiary  of  the  kindness  of  some 
mighty  good  people. 

Senator  Burdick.  That  is  why  I  want  to  throw  you  a  curve. 

Judge  Coleman.  All  right,  sir. 

Senator  Burdick.  Which  of  the  two  new  districts  would  carry  the 
name  "Fifth"  ? 

Judge  Coleman.  That  was  brought  up  here  yesterday,  Senator 
Burdick.  I  think  the  Commission  recommended  that  the  fifth — or  that 
the  designation  "Fifth" — remain  with  the  group  east  of  the  river,  but 
by  whatever  name  it  is  called,  it  would  be  all  the  same  to  me,  just  so 
we  get  into  shape  where  we  can  attend  to  our  business.  I  do  not  care 
whether  we  are  called  the  eleventh  or  the  one-hundred  eleventh  as  far 
as  the  name  is  concerned. 

Of  course,  there  is  great  pride,  of  course,  in  the  name  "Fifth." 

Senator  Burdick.  I  asked  that  question  with  a  certain  degree  of 
levity,  but  there  is  still  a  question.  Is  there  any  merit  in  the  "Fifth 
east''  and  the  "Fifth  west  ?" 

Judge  Coleman.  Well,  if  they  are  going  to  be  separate  and  inde- 
pendent circuits,  then  it  should  be  just  that  way. 

AVe  come  to  these  things.  When  I  was  Governor  of  Mississippi,  for 
example,  I  tried  my  best  to  get  the  legislature  to  reapportion  itself, 
and  it  would  not  do  it.  The  time  came  when  the  Federal  courts  Avere 
to  do  it  under  the  one  man.  one  vote  rule.  I  live  in  a  small  county  where 
my  people  have  lived  since  1835.  At  one  time  in  the  past  it  had  three 
Members  of  the  House  of  Representatives.  It  got  down  to  one.  Sitting 
on  that  three- judge  court,  I  had  to  combine  Choctaw  with  Webster. 
Now  we  share  one  Representative  with  Webster.  These  changes  just 
have  to  be  made,  and  they  do  come  about.  So,  whatever  number  the 
Congress  assigns  to  us,  I  would  be  happy. 

Senator  Burdick.  Well,  that  leads  to  the  next  question.  It  was 
suggested  yesterday — mildly  at  least — that  perhaps  the  fifth  remain 
the  fifth  and  have  its  headquarters  in  New  Orleans  across  the  river; 
would  that  work  out  very  well  ? 

Judge  Coleman.  You  mean  let  both  circuits  have  their  headquarters 
in  New  Orleans  ? 

Senator  Burdick.  Yes. 

Judge  Coleman.  No,  sir,  I  do  not  think  it  would  work.  That  would 
be  very  much  like  having  two  families  in  the  same  house.  I  do  not 
think  so. 
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I  suppose— altliougli  again  I  am  sure  the  Senators  and  Congressmen 
would  have  a  great  deal  to  say  about  this— but  logically,  I  suppose  the 
circuit  east  of  the  river  would  have  its  headquarters  in  Atlanta  because 
they  have  a  new  building  under  construction  there  now  which  would 
furnish  housing  and  all.  But  regardless  of  wliat  room  we  meet  in  or 
what  house  or  what  city  we  meet  in,  we  need  to  get  some  room  in  which 
to  really  operate. 

Senator  Burdick.  I  understand  that  this  is  just  a  side  issue.  But  I 
think  we  need  a  little  guidance  from  our  judges. 

Judge  CoLEMA?^.  If  I  had  anything  to  do  with  it,  I  would  not 
suggest  that  both  circuits  be  housed  in  New  Orleans. 

Senator  Burdick.  Yesterday  we  heard  a  considerable  amount  of 
testimony  from  the  other  judges  that  there  are  some  innovations  that 
we  could  adoi)t — some  proceclures  we  could  adopt — that  would  save 
us  time.  We  heard  about  the  screening  process,  the  limiting  of  oral 
arguments  and  so  forth.  Do  you  think  there  is  considerable  amomit 
of  judge  time  to  be  gained  by  such  procedures  in  the  future  ? 

judge  Coleman.  Senator  Burdick,  when  screening  first  came  up 
and  was  presented  to  our  court,  there  were  only  two  judges  on  the 
court  who  voted  against  adopting  the  procedure.  Judge  Wisdom  and 
myself.  I  voted  against  adopting  screening  to  start  with  because  I  am 
just  a  great  believer  in  oral  argument.  I  came  up  in  a  country  where 
oral  argument  is  a  strong  tradition. 

I  have  seen  cases,  sir,  since  I  have  been  on  the  fifth  circuit,  where 
we  have  read  the  briefs,  you  know,  in  advance  and  tried  to  familiarize 
ourselves  with  the  cases^  in  which  I  have  had  my  preliminary  opin- 
ions clianged  completely  by  what  I  heard  at  oral  argument.  There 
are  many  cases  of  such  complexity  and  intricacy  that  you  need  it. 
But  I  also  agree  with  your  remark  yesterday  that  there  are  many, 
many  cases  where  oral  argument  is  just  not  going  to  help  anything 
at  all,  particularly  in  criminal  cases. 

We  have  appeal  after  appeal  now  under  the  Criminal  Justice  Act. 
All  the  lawyers  appeal  because  they  do  not  want  to  be  charged  with 
incompetency  of  representation  or  inadequate  representation.  A  man 
files  a  post  conviction  motion  alleging  that,  "my  lawyer  did  not  even 
go  down  and  argue  my  case  on  my  behalf,  and  if  he  had  done  so  the 
result  might  be  otherwise."  If  you  have  oral  argument  as  a  right  to 
everybody,  they  are  certainly  going  to  use  it.  If  you  allot  one  hour 
to  each  case  that  will  give  you  an  idea  of  the  time  to  be  consumed. 
So  there  are  cases  that  can  be  disposed  of  with  perfect  justice  with- 
out hearing  any  argmnent. 

I  always  liked  to  rest  my  case  on  a  brief  when  I  was  practicing  law. 
If  I  could  not  put  it  down  on  paper  in  plain,  concise  langaiage  suf- 
ficient to  impress  the  judge,  I  knew  I  was  not  going  to  impress  him 
when  I  got  up  there  to  talk  face  to  face.  I  remember  one  landmark 
case  that.  I  happened  to  be  counsel  on  in  about  1961  or  1962  where 
we  completely  changed  the  law  of  the  United  States  on  contingent  fees 
for  informers.  I  was  representing  the  defendant.  The  fifth  circuit  re- 
versed the  conviction,  I  filed  a  brief.  I  did  not  go  to  oral  argument 
at  all. 

But  I  do  think  maybe  after  sitting  here  and  listening  yesterday — 
and  from  what  I  have  heard  here — maybe  we  could  use  procedures 
where  oral  argument  is  denied  by  giving  reasons  why  it  is  denied  and 
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ftliat  ■v^'Ollld  let  the  poople  know  why  we  had  not  taken  their  time  or 
■^expense  to  come  to  court  to  make  an  oral  presentation. 

Now,  so  far  as  the  Rule  21  cases  are  concerned,  where  we  say  affirmed 
without  further  comment,  that  has  been  the  practice  in  the  Supreme 
Court  of  Mississippi  for  over  50  years.  I  have  taken  appeals  to  the 
Supreme  Court  of  JNlississippi — of  course,  we  have  always  had  oral 
argument  and  still  do,  but  when  they  came  down  with  an  opinion  "per 
curiam  affirmed,"  no  comment,  I  knew  the  judges  thought  I  had  not 
brought  a  very  good  appeal.  I  did  not  need  any  further  elaboration. 

Actually,  when  a  lawyer  gets  an  opinion  from  the  fifth  circuit, 
ara^^'be  50  pages  long,  all  he  looks  at  first  is  to  see  how  it  came  out, 
what  are  the  results,  what  happened  to  me.  If  he  lost,  why,  the  reasons 
•do  not  really  make  any  difference,  you  know\  But  the  reasons  do  make 
;a  lot  of  difference  when  you  are  setting  precedents,  laying  out  guidance 
•for  future  cases,  and  there  are  many  cases  in  which  there  should  be 
written  opinions. 

I  believe  last  year  we  produced  over  100  opinions  per  judge,  per 
icuriam  or  signed,  and  I  think  the  closest  thing  to  it  anywhere  in  the 
HJnited  States  was  maybe  60  in  some  other  circuit.  Writing  for  the 
rsake  of  writing  is  not  helping  anything.  I  am  appalled  by  the  fact, 
really,  that  when  I  got  on  the  fifth  circuit  in  1965  we  were  at  only 
•about  volume  350  Federal  2d  in  the  Federal  reporter  system,  and 
jnow.  in  that  9  years,  we  are  up  past  volume  500.  In  9  years  we  have 
^produced  over  150  volumes  of  Federal  reports,  just  from  the  courts  of 
:appeal. 

Senator  Burdick.  Not  only  that,  but  the  size  of  the  books  is  increas- 
ing, and  tlie  cost  is  getting  more  and  more  expensive. 

Judge  Coleman.  Not  only  that,  but  when  you  try  to  study  some- 
thing to  find  out  what  has  to  be  done  with  it,  you  have  a  haystack  to 
work  yourself  through,  and  much  of  it  is  repetitive. 

So,  I  think  judging  is  an  art  instead  of  a  science,  and  if  a  man  puts 
■himself  in  a  lawyer's  shoes — and  all  judges  have  been  lawyers — we 
-can  take  care  of  those  problems  all  right. 

Senator  Burdick.  You  have  put  your  finger  on  one  very  important 
iacet  here.  You  say  that  a  lawyer  for  a  criminal,  just  to  protect  himself, 
has  to  appeal,  regardless  of  merit  as  to  his  client,  and  if  he  goes  through 
with  an  appeal  without  merit,  there  has  to  be  some  way  to  dispose  of 
that. 

Judge  Coleman.  Well,  sir,  it  worries  me  that  a  lawyer  is  expected  to 
file  an  aj^peal  that  he  knows  has  no  merit.  That  leaves  me  with  a  feeling 
that  the  profession  is  being  prostituted,  for  lack  of  a  better  word,  A 
lawyer  is  suj^posed  to  be  specially  trained,  and  he  is  supposed  to  know 
what  is  best  for  his  client.  Presumably,  that  is  what  the  Constitution 
guarantees  in  the  right  to  counsel.  I  have  sat  clown  with  manv  a  man 
and  said,  "Now,  we  could  appeal.  We  can  delay  matters  with  many 
appeals,  as  you  well  know.  We  can  do  this,  we  can  do  that."'  But  I 
never  did  think  it  helped  my  professional  reputation  to  file  appeals 
only  to  lose  them.  It  certainly  does  not  help  a  man  who  is  faced  with 
serving  a  term  in  prison  to  let  him  think  he  might  get  out  when  you 
know  good  and  well  he  is  not  going  to  get  out,  for  one  day  down  comes 
the  decision,  and  he  is  no  better  off  than  he  would  have  been  without 
an  appeal.  I  think  the  law  has  slipped  into  a  status  where,  if  the  fifth 
circuit  affirms  a  man's  conviction,  then  he  has  to  be  informed,  and,  if 
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he  wants  it  done,  the  lawyer  has  to  file  a  petition  for  certiorari  for  him. 
That  is  the  law,  and  I  am  going  to  follow  the  law  as  far  as  I  know  how, 
but  it  seems  to  me  that  is  "using  a  lawyer,*'  I  guess,  for  lack  of  a  better 
term. 

Senator  Burdick.  Well,  now,  you  said  a  moment  ago  that  you  oppose 
the  elimination  of  these  oral  arguments  to  the  extent  they  are  now 
eliminated.  Have  you  come  to  the  point  where  you  believe  they  have 
merit,  providing,  of  course,  one  judge  out  of  the  three  assigned  to  the*- 
case  has  a  right  to  demand  oral  argument? 

Judge  Coleman.  Well,  I  would  hope.  Senator  Burdick,  if  Congi-ess^ 
allowed  these  circuits  to  be  realigned,  we  could  tlien  take  a  fresh  look 
at  the  whole  thing.  I  know  there  are  cases  that  ought  not  to  be  ai'gaiedl 
under  any  circumstances,  and  I  would  adhere  to  that  view.  On  th^ 
other  hand,  our  present  system  is  that  these  cases  come  down  by 
numerical  rote.  No  judge  knows  what  he  is  going  to  get.  Nobou}-  else- 
knows  what  he  is  going  to  get.  We  have  a  calendar  judge  who  sets  up  a 
calendar  without  knowing  who  is  going  to  sit,  and  the  chief  judg© 
constitutes  a  calendar.  That  is  to  preserve  impartiality  and  all  that. 

Take  the  screening  procedure.  I  do  my  own  screening.  I  do  not  leaA^e" 
it  up  to  my  law  clerks.  Law  clerks  are  very  helpful  ])eople.  and  it 
would  be  very  hard  to  get  along  without  them,  but  I  also  think  it  is^ 
useless  to  expect  a  man  fresh  out  of  law  school  to  do  with  these  things 
what  a  judge  would  do  with  the  appropriate  experience  under  his 
belt.  Therefore,  I  do  my  own  screening.  I  look  at  it  and  I  see  very 
quickly,  sometimes,  that  a  case  deserves  an  hour's  argument.  All  T  do 
is  check  the  folder  and  send  it  back  to  the  clerk  and  it  goes  to  tlie  oral 
argument  calendar.  In  other  cases,  they  do  not  merit  oral  argument.  At 
the  present  time,  I  am  on  the  screening  panel  of  Judges  Dyer  and 
Eoney.  We  change  panels  every  year,  or  thereabouts.  I  send  a  case  to 
Judge  Dyer,  and  if  he  agrees,  it  goes  to  Judge  Honey.  Then  it  come* 
back  to  me  and  I  prepare  the  per  curiam  or  wliatever.  We  do  not  decide 
anything  on  a  summary  calendar  unless  it  is  just  so  open  and  shut 
that  there  is  no  room  for  argument  about  it. 

Well,  with  all  of  that,  in  the  time  we  spend  doing  those  things  I 
think  we  could  hear  a  lot  of  argument.  Say  you  allow  a  man  20  min- 
utes to  argue,  you  will  spend  that  much  on  the  screening.  So,  I  would 
hope,  if  we  get  the  circuits  divided,  we  would  not  be  standing  under 
a  mountain  all  the  time  and  we  could  go  back  and  largely  reinvigorate 
oral  argument,  or  at  least  grant  oi'al  argument  in  all  of  the  cases 
where,  if  I  were  the  lawyer,  I  would  say,  "I  sure  would  like  to  talk  to» 
the  judge  for  15  minutes  about  this  one." 

Senator  Burdick.  Yesterday  we  heard  testimony  from  Judges 
Brown  and  Wisdom  that  we  would  have  to  split  the  circuits  agairj 
in  the  future,  and  this  could  go  on  and  on  and  on.  My  question  is:  As 
long  as  one  member  of  the  panel  to  which  the  case  has  been  assigned,, 
after  he  has  read  the  briefs,  asks  for  an  oral  argument,  is  that  not 
sufficient  ? 

Judge  CoLEMAX.  That  is  the  present  situation.  Senator  Burdick, 
Any  one  of  the  three  can  put  it  on  the  oral  arg\unent  calendar,  and 
we  do.  If  we  agree  it  does  not  deserve  it,  we  still  have  to  as:ree  on  what 
is  done  with  it.  Sometimes  at  that  point  we  disagree.  Then  it  goesf 
to  the  oral  argument  calendar.  So  that  is  a  safeguard,  I  think.. 
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I  must  say  that,  in  all  candor,  I  do  not  know  of  any  injustices  that 
have  been  caused  by  the  summary  calendar  procedure. 

By  the  same  token,  of  course,  the  lawyers  now  who  appeared  before 
iBenator  Hruska  and  ^Mr.  Westphal  and  others  in  Jackson,  complained 
about  limiting  oral  argument.  My  own  propensity,  as  I  have  just  in- 
dicated, would  be  to  give  them  all  we  can,  as  far  as  we  can  without 
just  wasting  judicial  time.  It  costs  the  United  States  a  lot  of  money 
to  have  these  cases  decided.  When  you  think  about  the  judicial  salaries 
and  the  cost  of  supporting  personnel  and  travel  and  all  that,  there  is 
no  telling  what  each  case  costs. 

Senator  BuRnicK.  Well,  I  can  give  you  one  experience.  I'll  just 
take  another  minute  or  two  here.  In  the  first  case  I  had  as  a  young 
lawyer,  I  did  it  in  a  hurry;  I  proved  it  up  in  about  5  or  10  minutes 
and  went  to  the  back  of  the  courtroom.  Just  as  I  was  leaving  the  court- 
room, one  of  the  older  lawyers  tapped  me  on  the  shoulder  and  said, 
"Not  a  very  good  job,  young  man."  And  I  said,  "What  is  the  matter; 
didn't  I  do  it  right?"  Pie  said,  "Yes,  sir,  but  take  more  time,  take 
more  time." 

Judge  CoLEMAx.  "Do  not  make  it  look  too  simple." 

Senator  Burdick.  I  am  just  wondering  if  all  these  appeals  are  not 
for  that  same  purpose. 

Judge  Coleman.  Well,  I  just  wish  it  were  possible  for  all  of  the 
Senators  and  rongressmen— it  is  not  possible  under  the  separation  of 
powers — but  I  wish  it  were  possible  for  them  to  sit  with  us  and  see 
these  problems  for  themselves.  We  can  find  out  what  you  are  doing. 
We  can  read  the  Congressional  Record,  keep  up  with  every  word  that 
is  said,  keep  up  with  the  committee  reports,  and  read  the  papers,  but  I 
wish  it  were  possible  for  the  lawmakers  of  this  country  to  be  able  to 
sit  with  the  court  just  for  2  or  3  days — especially  the  lawyer 
members ;  it  may  not  be  of  much  interest  to  those  who  are  not  lawyers — 
and  I  am  sure  it  would  be  as  revealing  to  them  as  it  was  to  me  when  I 
first  got  to  the  court,  even  though  I  had  had  other  judicial  experience. 

Senator  Burdick.  Are  there  other  procedures  that  you  would  recom- 
mend that  might  prevent  what  Judge  Wisdom  and  Judge  Brown  fear 
might  happen  in  a  few  years?  Do  you  have  any  other  suggestions  for 
saving  the  judges'  time  ? 

Judge  CoiiEMAN.  Well,  predictions  are  a  very,  very  dangerous  exer- 
cise. It  is  not  given  to  anybody  to  foretell  the  future.  But  on  the  other 
hand,  I  have  every  confidence,  based  upon  my  past  9  years  on  the 
court — I  was  there  when  wo  had  9 :  I  was  there  when  they  brought 
in  13 ;  I  was  there  when  they  brought  in  15 — I  have  every  conviction 
that  9  men  on  a  court  can  keep  it  going  and  can  do  a  good  job,  and  I 
just  do  not  see  this  proliferation  that  they  see. 

Xow,  the  point  was  made  yesterday  by  Mr.  Westphal  that  maybe  we 
need  11.  I  woidd  not  quarrel  too  much  with  that,  but  I  would  like  to 
see  us  start  off  with  9  and,  if  it  does  not  get  the  job  done  in  an  ap- 
propriate judicial  manner,  we  can  always  come  back  to  you  and  say  we 
need  two  more. 

Our  present  court  of  15  members  formally  passed  a  resolution.  The 
Administrative  Office  was  circulating  the  news  that  we  needed  22 
judges  on  the  fifth  circuit  and  we  all  Imew  we  had  reached  the  point 
of  no  return  when  it  comes  to  running  a  court  instead  of  a  convention. 
W^e  passed  this  resolution  unanimously.  We  do  not  need  any  more 
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judges.  We  do  not  need  more  than  15.  I  think  that  after  you  pass  the 
number  11  the  more  3'ou  go  up,  the  more  you  slow  down.  You  have  more 
people  involved.  You  have  more  people  you  have  to  pass  by.  Our  en 
banc  conferences,  for  example — you  heard  a  great  deal  about  that 
yesterday.  There  is  a  rule,  of  course,  that  when  you  are  in  conference 
you  start  at  the  end  of  the  table  and  go  all  the  way  around.  No  judge 
can  be  stopped.  There  is  no  way  you  can  shut  a  judge  off  when  he  is 
stating  his  views  on  a  case.  With  15  we  can  just  barely  get  it  done.  Then 
you  have  to  vote  back  up  the  line. 

I  think  that  after  we  passed  11,  Senator,  we  slowed  things  down 
instead  of  speeding  them  up. 

Senator  Bltidick.  That  seems  to  be  the  impression  that  I  get  from 
the  testimony.  You  soon  reach  the  point  of  diminishing  returns. 

Judge  Coleman.  Yes,  sir. 

Senator  Burdick.  Any  questions? 

Mr.  Westphal.  I  have  a  few,  Mr.  Chairman. 

Judge,  you  commented  that,  when  a  lawyer  gets  the  opinion  from 
the  Appellate  Court,  the  first  thing  he  looks  at  is  that  last  page,  to 
see  whether  it  is  affirmed  or  reversed.  You  indicated  that  it  usually 
does  not  make  much  difference  what  the  court  said. 

Judge  Coleman.  Not  to  him. 

Mr.  Westphal.  Well,  I  think  if  he  loses,  it  makes  a  great  deal  of 
difference.  If  he  wins,  it  does  not  make  much  difference;  but  if  he 
loses  that  judgment,  he  has  to  explain  to  his  client. 

Judge  Coleman.  I  have  opened  those  envelopes  many  times  with 
my  heart  in  my  throat. 

Mr.  Westphal.  You  mentioned.  Judge,  that,  if  there  is  to  be  an 
eastern  four-State  circuit,  it  should  be  headquartered  at  Atlanta? 

Judge  Coleman.  I  say  that  is  a  possibility,  of  course. 

Mr.  Westphal.  Of  course.  Atlanta  would  be  approximately  at  the 
center  geographically.  Are  there  any  other  places  where  you  think 
that  court  should  be  authorized  to  sit — not  simply  to  satisfy  local 
j)ride- — but  to  lend  some  efficiency  to  court  operations,  in  the  sense 
that  you  could  calendar  a  group  of  cases  from  a  certain  part  of  the 
circuit  in  one  place  and  a  panel  could  go  there,  instead  of  having  all 
counsel  come  to  panels  in  Atlanta  ?  What  are  your  views  on  that  ? 

Judge  Coleman.  That  is  a  very  important  question  and  there  are 
many  facets  to  it.  Unfortunately,  under  our  present  setup,  I  have 
seen  lawyers,  because  that  is  the  way  the  calendar  fell,  travel  from 
El  Paso  to  Atlanta  or  Jacksonville  to  argue  a  case,  while  at  the  same 
time  somebody  in  Atlanta  was  going  to  New  Orleans.  I  remember 
one  time  in  Atlanta  the  Assistant  Attorney  General  of  Georgia  had  a 
case  on  our  calendar.  We  called  the  calendar  and  she  did  not  respond, 
and  we  found  out  she  had  gone  to  New  Orleans.  She  had  gone  to 
the  wrong  place. 

Of  course,  you  have  the  expense  item  involved,  too.  It  is  all  a  matter 
of  good  sound  judgment  and  good  practical  administration. 

Now,  I  myself  would  like  to  see  the  court  sit  in  every  State. 

If  I  am  not  trespassing  too  much  on  your  time,  I  want  to  give  a  very 
impressive  example.  The  fifth  circuit  had  never  sat  in  Jackson,  Miss., 
when  I  was  ai:)pointed  to  the  court.  We  had  plenty  of  business  from 
IMississippi,  but  the  judges  were  not  sitting  in  Mississippi.  I  asked  the 
judges,  "why  do  you  sit  in  all  of  the  other  five  States,  but  not  in 
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Mississippi?"  They  said,  "Well,  we  have  never  been  asked  to  sit  in 
Jackson,  Miss."  I  said,  "Well,  I  am  asking  you  now.  I  think  it  would 
be  good  for  the  public  upon  whose  lives  you  have  such  a  heavy  impact, 
to  see  you  and  hear  you."  They  said,  "We  will  do  it."  They  came.  We 
went  up  and  called  upon  the  Supreme  Court  of  Mississippi  in  a  body. 
They  came  down  the  next  day  and  called  upon  us.  There  was  some 
State-Federal  cooperation  and  community  of  spirit  there  that,  in  my 
opinion,  did  a  lot  of  good  for  the  cause  of  justice. 

So  I  would  say  that  where  we  sit  should  be  left  to  the  judicial 
council  once  we  are  organized.  We  should  leave  it  to  the  members  of 
the  judicial  council  to  determine  that  based  on  all  they  know.  Although 
I  mentioned  Atlanta  a  while  ago,  I  personally  do  not  care  where  you 
put  the  headquarters.  Wliat  I  want  is  a  court  where  we  can  get  out 
from  under  some  of  this  terrific  caseload  and  have  a  little  time  to  re- 
flect, think,  study,  and  maybe  take  a  second  look  at  cases  we  do  not 
have  time  to  take  second  looks  at  now. 

Mr.  Westphal.  You  have  suggested  that  Atlanta  would  be  the 
principal  headquarters  of  that  new  court,  but  you  think  the  other- 
places  where  they  sit  should  be  left  to  the  discretion  of  the  council.  I 
think  it  is  customary  for  the  Congress  to  write  into  the  creating  legis- 
lation the  places  in  which  the  court  is  authorized  to  sit,  always  giving- 
the  court  discretionary  powei'  to  sit  wherever  the  exigencies  of  a  par- 
ticular situation  may  from  time  to  time  require.  I  take  it,  your  feeling 
is  that  a  court  should  sit  in  practically  every  State  in  a  circuit  ? 

Judge  Coleman.  The  statute  under  which  we  operate  says  we  shall 
hold  one  term  in  Montgomery,  Ala.,  one  in  Fort  Worth,  Tex.,  and  one 
in  New  Orleans.  We  have  not  been  holding  those  terms  in  Fort  Worth 
and  Montgomery.  There  has  not  been  a  necessity  for  it.  The  chief  judge 
knows  some  procedure  through  which  he  can  eliminate  such  sittings. 

We  have  sat  frequently  and  regularly  in  Houston,  Tex.,  ever  since 
I  have  been  on  this  court.  Until  the  last  year  or  so  there  was  not  anv- 
thing  in  the  statute  about  doing  that.  I  think  the  statute  as  presently 
drawn,  says,  "and  such  other  places  as  the  council  may  direct."  I  am 
not,  however,  certain  of  that. 

Mr.  Westphal.  Has  the  existing  circuit  ever  sat  in  Florida  ? 

Judge  Coleman.  Yes,  sir,  we  have,  at  Jaclcsonville.  We  sit  there 
regularly.  I  am  going  to  be  sitting  in  Jacksonville  in  about  the  third 
sitting  from  now. 

Mr.  Westphal.  If  the  new  circuit  is  formed,  should  Jacksonville- 
be  an  authorized  place  ? 

Judge  Coleman.  I  would  rather  see  what  the  circuit  judges  from 
Florida  say  about  that.  They  know  more  about  the  facilities  and  so 
forth  and  so  on. 

Mr.  Westphal.  Florida  generated,  last  year,  600  appeals  whiclr 
would  be  by  far  the  largest  volume  of  aj^peals  originating  from  any 
of  the  four  States. 

Judge  Coleman.  Yes,  sir. 

Mr.  Westphal.  I  assume  that  a  good  share  of  those  appeals  come 
from  the  southern  or  middle  districts  of  Florida  ? 

Judge  Coleman.  I  believe  you  only  have  about — you  have  the  fig- 
ures before  you,  I  am  sure — but  you  only  have  a  very  small  number 
from  the  northern  district  of  Florida — from  Pensacola  and  Tallahas- 
see— and  then  a  pretty  good  bunch  from  the  middle  district — Jack- 
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sonville,  Orlando,  or  Tampa — and  a  great  many  from  the  southern 
district.  That  is  why  I  thought,  if  the  committee  is  interested,  I  am 
sure  Judges  Dyer,  Simpson,  and  Roney  would  be  willing  to  state  their 
views.  I  just  do  not  feel  qualified  to  say  what  ought  to  be  done  about 
Florida. 

Mr.  Westphal.  On  the  other  hand,  it  has  been  suggested  that  there 
is  a  great  deal  more  efiiciency  in  a  court  of  appeals — that  is,  efficiency 
insofar  as  conservation  of  judge  time — if  the  judges  of  that  court  are 
all  headquartered  at  the  principal  place  where  the  circuit  holds  court. 
The  second  circuit,  because  of  its  favorable  geography,  in  fact  oper- 
ates that  way.  The  seventh  circuit  is  now  at  the  point  where  all  of  its 
judges  live  in  Chicago  and  its  suburbs.  But  in  most  of  the  other  cir- 
cuits, even  though  the  court  may  sit  in  one  principal  place,  such  as 
the  eighth  circuit  sitting  in  St.  Louis,  nevertheless,  once  they  get 
through  with  sittings  the  judges  scatter  back  to  their  own  home  States. 
Xow.  do  you  have  any  particular  views  on  the  possibility  of  having  all 
hearings  held  only  at  the  headquarters  of  the  court  ?  I  understand  the 
fifth  circuit  in  the  last  two  calendar  years,  I  believe,  has  tried  having 
all  panels  sit  in  New  Orleans  at  substantially  the  same  period  of  time. 
What  views  do  you  have  on  that  issue  ? 

Judge  Coleman.  We  have  been  trying  to  sit  in  New  Orleans  most 
of  the  time  deliberately  because  the  building  has  been  refurbished  and 
redone,  and  all  the  judges  have  individual  chambers  there  where  they 
can  work  and  so  on. 

Generally,  we  start  a  session  on  Monday  morning.  I  drive  down  on 
Sunday  afternoon.  The  court  adjourns  on  Friday,  say  at  2  o'clock, 
and  I  am  home  by  dark.  I  do  not  think  that  presents  any  real 
problem. 

Mr.  Westphal.  If  the  judges  live  further  from  New  Orleans  it  is 
a  different  matter. 

Judge  Coleman.  Well,  thoGe  who  live  farthest  away,  of  course,  will 
probably  get  on  a  plane  and  be  there  more  quickly  than  I  can  get  to 
Ackerman  in  an  automobile.  You  can  fly  to  New  Orleans  pretty 
quickly  in  the  fifth  circuit. 

Mr.  Westphal.  You  sav  that  there  is  a  new  Federal  courthouse — 
or  at  least  a  new  Federal  building  with  facilities  in  it  for  the  courts — 
being  built  in  Atlanta.  Do  jou,  or  Mr.  Reese,  the  circuit  executive  who 
is  present  in  the  hearing  room,  happen  to  know  how  far  along  that 
construction  is?  Have  they  actually  started  construction  of  the 
building  ? 

Judge  Coleman.  No,  sir.  Judge  Griffin  Bell  would  know  about  that, 
of  course,  because  he  lives  in  Atlanta.  I  understand  that  the  Congress 
has  authorized  it  and  funded  it.  Now,  how  far  along  it  is  I  do  not 
know,  but  it  is  being  built  where  the  old  Union  Station  used  to  be. 

Mr.  Re^se  informs  me  that  construction  has  not  started  on  it  yet. 

Mr.  Westphal.  Well,  it  would  help  if  we  knew  just  what  stage  we 
are  at.  If  a  circuit  court  is  going  to  be  headquartered  in  that  facility, 
and  if  that  facility  is  still  on  the  drawing  board,  so  to  speak,  tliere  may 
be  the  opportunity  for  GSA  to  make  some  changes  in  the  plan,  so 
that  the  facilities  that  are  erected  will  be  appropriate  for  use  by  the 
circuit  court,  especially  one  which  would  have  nine  judges,  and  espe- 
cially if  those  nine  judges  were  ultimately  to  have  their  official  cham- 
bers in  Atlanta.  I  think  my  question  is,  "how  far  along  is  that  Atlanta 

43-476—75—10 


140 

building?"  On  the  drawing — do  you  have  any  information  on  that? 

Judge  C0L131AN.  Perhaps  Mr.  Reese  can  answer  that. 

]Mr.  Reese.  Mr.  Westphal,  as  I  understand  it,  the  plans  have  been 
completed  for  a  new  Federal  building.  Those  plans,  architectural 
drawings,  are  in  the  hands  of  the  General  Services  Administration. 
The  plans  provide  for  courtrooms  for  a  circuit  court  of  appeals  and 
for  chambers  for  the  judges  of  such  a  court. 

Mr.  Westphal,.  How  many  courtrooms  and  how  many  chambers? 
Do  you  have  an  idea  ? 

Mr.  Reese.  No,  I  could  only  estimate.  I  can  provide  that  informa- 
tion later. 

]Mr.  Westphal.  Could  you  provide  that  in  letter  form,  addressed 
to  the  committee?  We  will  need  to  know  how  many  courtrooms  are 
provided,  whether  any  of  the  courtrooms  are  of  such  size  that  they 
would  be  used  for  en  banc  purposes  by  a  bench  of  9  or  11,  and  how 
many  chambers  are  contemplated  in  that  structure.  We  would  also 
be  interested  in  knowing  whether  they  have  put  the  contract  out  for 
liids.  and  whether  they  have  accepted  any  bids — in  other  words,  at 
just  what  stage  is  GSA  now  and  what  is  their  timetable  for  putting 
it  out  on  bids,  if  they  have  not  already  done  so.  This  all  becomes  of 
some  concern,  because  if  the  circuit  court  does  not  have  proper  facil- 
ities it  labors  under  a  handicap  that  we  certainly  would  not  want  to 
impose  on  anybody. 

Judge  Coleman.  I  think,  from  what  I  have  heard,  that  I  would 
like  to  suggest,  if  it  is  agreeable  to  you,  that  Mr.  Reese  be  asked  to 
confer  with  Judge  GrifRn  Bell  about  this,  because  he  is  the  resident 
circuit  judge  in  active  service  at  Atlanta.  I  think  I  have  heard  Judge 
Bell  sav  that  this  is  to  be  a  33-story  building  at  the  site  of 
the  old  Union  Station,  which  has  since  been  abandoned,  that  it  would 
have  more  adequate  space  for  the  court  of  appeals,  if  there  were  to  be 
a  new  circuit.  But  if  you  wish,  I  am  sure  Judge  Bell  would  be  glad  to 
write  you  about  that. 

Mr.  Westphal.  It  would  perhaps  be  more  convenient  if  Mr.  Reese 
could  act  as  the  intermediary  and  furnish  that  information.  The 
reason  I  am  making  that  request,  rather  than  having  the  subcommit- 
tee staff  try  to  get  that  information  directly  from  GSA,  is  that  I 
understand  it  is  customary  for  GSA  to  consult  the  local  representa- 
tives of  the  judicial  branch  if  they  are  planning  any  judicial  facilities. 

Mr.  Reese.  I  will  be  happy  to  do  so,  Mr.  Westphal. 

Mr.  Westphal.  Thank  you. 

[The  requested  information  is  contained  in  the  letter  of  Novem- 
ber 5, 1974,  which  follows :] 

U.S.  Court  op  Appeals, 
Fifth  Judicial  riRouiT. 
"New  Orleans,  La.,  November  5, 1974. 
Mr.  William  P.  Westphal. 

Chief  CounfieJ.  Subcommittee  on  Tmpt'ovementfi  in  Judicial  Machinery,  Dirksen 
Office  Building,  Washington.  D.O. 

Dear  Mr.  Westphal  :  When  the  Subcommittee  on  Improvements  in  .Judicial 
Machinery  of  the  Committee  on  the  .Judiciary  of  the  United  States  Senate  was 
hearing  testimony,  from  several  of  the  active  judges  of  this  Circuit,  on  the  prob- 
lem of  circuit  realignment,  I  was  present  in  the  hearing  room  and  was  requested 
to  furnish  the  Subcommittee  a  current  status  report  on  the  court  of  appeals 
facilities  now  available  and  those  planned  for  the  new  U.S.  Courthouse  in  At- 
lanta, Georgia.  There  follows  the  information  you  requested. 
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FACILITIES    NOW   AVAILABLE 

One  courtroom  with  a  three-judge  bench  (also  used  by  the  district  court), 
Two  resident  judges'  suites,  and 
Two  non-resident  judges'  suites. 

FACILITIES   PLANNED 

One  large  courtroom  with  a  15-judge  bench, 

Two  regular  courtrooms,  each  with  three-judge  bench, 

Two  resident  judges'  suites, 

Eight  non-resident  judges"  suites, 

A  central  library. 

Two  judges'  conference  rooms, 

Court  clerk's  space, 

Expansion  space  for  five  non-resident  judges'  suites,  and 

Expansion  space  for  the  court  clerk. 

STATUS    OF   FACILITIES    PLANNED 

Plans  and  specifications  were  completed  in  July  1974.  Construction  bids  can  be 
solicited  by  the  General  Services  Administration  (GSA)  as  soon  as  current  fund- 
ing problems  are  resolved.  As  originally  approved  by  Congress,  GSA  was  author- 
ized to  spend  about  27  million  dollars.  It  is  now  estimated  that  the  cost  will  be  in 
excess  of  60  million  dollars  and  it  will  be  necessary  for  Congress  to  authorize  a 
higher  cost  limitation  before  a  construction  contract  may  be  awarded. 

The  site  has  been  selected  and  GSA  has  an  option  to  purchase  it. 

SUMMARY 

In  summary,  adequate  facilities  for  a  court  of  appeals  headquarters  are 
plannwl  in  the  new  building  in  Atlanta.  If  Atlanta  is  established  as  a  headquai-- 
ters  point  before  the  new  building  is  completed,  sufficient  space  is  available  in  the 
current  building  to  satisfy  an  interim  operation. 

Hopefully,  this  gives  you  the  desired  information ;  if  not,  however,  please  let 
me  know  what  else  you  wish  to  have. 
Witli  kind  regards,  I  am 
Sincerely, 

Thomas  H.  Reese. 

Mr.  Westpiial.  Jiidiie  Coleman,  I  have  no  desire  to  run  through  the 
complete  questioning  that  I  posed  to  Judge  Gewin  yesterday — I  be- 
lieve you  were  present  in  the  hearing  room  and  heard  that — but  I  am 
just  a  little  bit  troubled  bv  your  assertion,  early  in  your  testimony, 
that  it  would  not  be  necessary  to  appoint  more  judges,  because  those 
four  States  would  already  have  their  nine.  You  later  modified  that 
to  say  that  you  really  do  not  have  any  objection  to  10  or  11,  but  you 
thought  you  would  like  to  start  with  9  because  you  could  always  ask 
Congress  jto  authorize  more  if  9  could  not  handle  it.  I  believe  that  is  a 
fair  summary  of  what  you  said,  isn't  it  ? 

Judge  Coleman.  Yes,  sir,  that  is  right. 

Mr.  Westphal.  Now,  this  is  a  matter  of  some  concern  in  the  sub- 
committee's consideration  of  this  problem  concerning  the  fifth  circuit, 
because,  as  of  June  30.  1974,  the  fifth  circuit  had  pending  2,310  cases, 
which  is  almost  a  full  year's  filings.  Other  studies  indicate  that,  on 
the  average,  for  a  case  which  receives  the  full-blown  treatment  of  oral 
argument  and  a  full  signed  opinion,  it  takes  an  average  of  349  days 
from  the  date  the  notice  of  appeal  is  filed  until  the  opinion  is  released. 

Judge  Coleman.  "What  are  the  statistics  between  the  time  the  case 
is  ready  for  our  consideratiortand  the  time  it  is  decided  ? 

Mr.  Westphal.  189  days. 

Judge  Coleman.  Between  the  time  it  is  ready  and  decided  ? 
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Mr.  "Westphal.  Yes ;  between  the  time  the  last  brief  is  filed  and  the 
case  is  decided  by  the  court.  I  am  talking-  now  about  a  case  that  is 
decided  by  a  full-blown  signed  opinion  after  oral  argument.  From  the 
time  counsel  have  completed  their  work — getting  that  last  brief  and 
BA'erything  filed — to  the  day  an  opinion  emanates  from  the  fifth  cir- 
cuit court  takes  an  average  of  189  days,  which  is  a  considerable  period 
of  time,  on  the  aA'erage,  when  we  compare  it  to  some  circuits  that  do 
not  have  the  problems  of  such  overwhelming  caseloads.  I  mean  this. 
as  no  criticism  of  the  effort  made  by  your  15  judges. 
Judge  Coleman.  I  understand. 

Mr.  Westphal.  I  am  just  mentioning  that  as  a  circumstance.  But 
the  subconnnittee  would  like  to  see  you  have  sufficient  manpower  and" 
resources  so  that  these  time  factors  can  be  shortened  somewhat. 

Judge  CoLEMAX.  I  strongly  suspect  that  if  a  real  study  were  made  it 
would  be  found  out  that  a  great  many  of  these  189  days  are  due  to  the 
extremely  large  number  of  judges  who  have  to  participate  in  what 
finally  becomes  a  final  judgment,  because  you  nearly  always  get  a  pe- 
tition for  rehearing  en  banc.  Then  that  has  to  be  circulated  and  all 
that. 

]\Ir.  "Westphal.  This  would  not  include  any  time  consumed 

Judge  Coleman.  This  is  just  from  the  time  the  first  opinion  comes 
down. 

]\Ir.  Westphal.  In  any  event,  the  jioint  of  mv  question  is  this.  The 
fifth  circuit  now  has  a  pending  caseload  of  2.300  cases.  Were  we  to» 
come  up  with  a  new  circuit,  that  new  circuit  for  four  States  would 
have  53  percent  of  the  new  filings,  so.  I  am  just  assuming  tliat  they 
would  also  get  53  percent  of  the  pending  cases.  You  would  then  have- 
a  considerable  number  of  pending  cases,  not  all  of  which  can  be  re- 
garded as  a  backlog,  of  course.  So  I  just  have  some  doubt  in  my  mind — • 
as  we  get  into  a  refined  statistical  analysis  related  to  the  workload  of 
the  nine  judges  in  a  four-State  circuit,  whether  Ave  may  not  come  to  tlie- 
conclusion  that,  in  order  to  gi^^e  that  new  circuit,  not  only  a  figliting 
chance  to  keep  up  Avith  tlie  current  incoming  cases,  l)ut  also  a  chance  to 
whittle  down  their  so-called  backlog  and  CA-eutually  achicA-e  some  better 
timeframe  on  this  OA'erall  time  from  notice  of  appeal  to  Avhen  the 
opinion  comes  out.  or  from  last  brief  to  Avhen  the  opinion  comes  out — 
I  am  just  AA'ondering  whether  you  may  not  haA'e  to  start  out  with  10 
or  11  judges  in  order  to  haA^e  that  opportunity. 

Judge  Coleman.  Well,  I  should  tliink  we  ought  to  start  with  an  un- 
eA'en  number,  either  9  or  11.  I  am  not  here  to  oppose  the  number  11.. 
If  you  haA'e  10.  you  are  likely  to  wind  up  Avith  a  lot  of  district  judges 
being  affirmed  by  an  eA-enly  divided  court,  Avhich  does  not  eA^en  write- 
an  opinion  and,  therefore,  the  Avhole  thing  remains  a  mystery. 

Not  being  a  chief  judge  of  the  court,  I  am  not  too  much  involAcd  in 
these  various  and  sundry  statistical  mechanics  and  operations.  I  haA-e 
been  trying  to  get  mv  opinions  Avritten.  T  Avill  say  that,  at  this  time.  T 
haA'e  no  opinions  assigned  to  me  that  haA'e  not  been  written  and  filed : 
I  am  ready  to  start  a  new  court  year  with  a  clean  desk.  I  go  to  my  ofHee 
every  Saturdav  all  day.  most  of  the  time  on  Sunday  afternoons,  and 
also  at  night  after  supper.  That  does  not  bother  me.  T  grcAV  up  on  the 
farm.  I  am  just  foolish  enough  to  like  Avork.  and  being  a  judge  is  just 
like  being  anj'thing  else;  it  has  its  difficulties  and  you  haA'e  to  meet 
them. 
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But  tliere  is  one  matter  which  is  something  of  a  mystery  to  me.  We 
have  the  States  of  "West  Virginia,  Maryland,  Virginia,  Xorth  Caro- 
lina, and  South  Carolina— pretty  good  States,  I  would  think— which 
are  operating  in  the  fourth  circuit  with  only  seven  judges.  Now,  how 
inanv  States  is  that?  .    . 

Senator  Burdick.  I  would  like  to  verify,  at  this  point,  your  opinion. 
Based  upon  the  caseload  that  ;^ou  have  now,  if  we  split  the  fifth  circuit 
to  the  east  and  west  of  the  river,  you  believe  that  you  are  going  to 
handle  that  with  nine  judges  ? 

Judt^^e  CoLEMAX.  I  beUeve  tliat,  sir.  I  would  not  be  at  all  opposed 
to  putting  11  judges  on  if  the  committee,  in  its  wisdom,  sees  fit  to  do 
that. 

Senator  Burdick.  This  is  your  opinion  ? 

Judge  CoLEMAx.  Yes :  my  opinion  is  that  nine  can  do  it.  I  also  have 
the  opinion,  based  on  past  experience,  that  if  you  start  off  with  11, 
it  will  be  just  that  much  sooner  that  you  are  met  with  the  argument 
that  you  should  have  13.  If  9  horses  will  pull  the  wagon  easily,  13  will 
pull  it  more  easily. 

Mr.  Westphal.  I  have  no  more  questions. 

Judge  Coleman.  Thank  you  very  much. 

Senator  Burdick.  Thank  you  very  much,  Judge. 

Judge  CoLEMAX.  Thank  you. 

Senator  Bubdick.  Our  next  witness  is  Judge  Clark. 

STATEMENT  OF  JUDGE  CHARLES  CLARK,  FIFTH  CIRCUIT, 

JACKSON,  MISS. 

Judge  Clark.  Thank  you,  sir. 

Senator  Burdick.  I  just  want  to  let  you  Imow  that  Senator  Hruska 
had  an  engagement  with  the  Appropriations  Committee.  He  wanted 
me  to  express  to  you  that  he  is  sorry  that  he  could  not  be  here  to  hear 
your  testimony,  but  he  will  read  the  printed  transcript. 

Judge  Clark.  Thank  you,  sir. 

Mr.  "Chairman,  I,  as"^  Judge  Coleman,  have  a  prepared  statement 
and  then  I  will  be  glad  to  answer  any  questions  that  are  generated 
by  that  or  that  may  be  directed  to  me. 
"^  Others  have  spoken  to  the  do-or-do-not-divide  issue.  My  remarks 
are  limited  to  the  placement  of  the  State  of  Mississippi  if  this  com- 
mittee decides  that  this  circuit  should  be  divided.  I  favor  a  location  of 
Mississippi  into  a  circuit  with  Alabama,  Georgia,  and  Florida.  The 
lepoit  of  the  Commission  on  Kevision  of  the  Federal  Court  Appellate 
System  in  December  1973  defined  several  important  criteria.  My  pre- 
pared remarks  are  really  directed  totally  to  that  report. 

The  first  of  the  five  criteria  that  your  Commission  thought  should 
be  controlling  was  that,  where  practical,  circuits  should  be  composed  of 
at  least  three  States,  but  in  no  event  just  one.  Since  Texas  is  geo- 
graphicallv  a  single  State,  the  Commission  recommended  that  Missis- 
sippi and  Louisiana  be  joined  with  it  into  a  western  circuit;  however, 
Texas  cannot  properly  be  regarded  as  a  single  State  in  any  real  judicial 
or  political  sense.  Its  area  is  greater  than  the  rest  of  the  States  of  the 
fifth  circuit  combined.  Its  population  approximates  that  of  four 
of  the  other  five  States  in  it's  total  number,  and  the  population  mix 
•contains  Indian,  Negro,  and  Mexican- American  ethnic  groups,  all  of 
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significant  size.  It  encompasses  vast  agricultural  and  industrial  enter- 
prises, and  has  seaports  and  an  international  border.  It  generates 
today  more  cases  than  Alabama,  Georgia,  and  ^Mississippi  combined. 
Only  in  the  sense  of  its  constitutionally  limited  representation  in  the 
U.S.  Senate  can  it  be  said  to  be  on  a  par  with  the  other  States  in  the 
fifth  circuit. 

The  second  criterion  which  the  Commission  weighed  was  that  cir- 
cuits should  not  immediately  require  more  than  nine  active  judges, 
but  since  the  time  of  the  Commission's  reconnnendations,  filings  in  the 
fifth  circuit  have  increased  11  percent.  Thus,  if  the  maximum  new 
judge  power  of  nine  per  court  were  assigned  to  both  sections  of  a 
divided  fifth  circuit,  the  average  caseload  of  the  two  divisions  already 
would  be  well  above  the  national  average  which  the  Commission's 
report  thought  was  a  goal  that  should  be  sought  to  be  achieved. 

However,  if  five  new  judgeships,  to  make  a  total  of  11  judges,  were 
assigned  to  a  circuit  comprised  of  Texas,  Louisiana,  and  the  Canal 
Zone,  today's  caseload  would  be  safel}'  below  the  figure  that  the 
Commission  thought  was  desirable,  and  if  two  additional  judgeships 
for  a  total  of  11  were  assigned  to  the  other  side  of  the  division  the 
caseload  there  would  also  be  below  the  national  average. 

The  third  consideration  that  your  Commission  advanced  was  the 
national  character  of  the  resulting  circuits.  It  was  recommended  that, 
to  the  extent  practicable,  the  circuits  contain  States  with  a  diversity 
of  population,  legal,  and  socioeconomic  interests.  It  is  in  this  area  that 
the  placement  of  Mississippi  with  the  States  to  the  east  shows  most 
favorably.  Mississippi  shares  the  mighty  river,  from  which  it  takes  its 
name,  with  Louisiana.  Only  if  Mississippi  is  included  in  an  eastern 
circuit  could  the  river's  regular  generation  of  its  unique  admiralty 
litigation  be  added  to  the  eastern  circuit. 

Mississippi  is  also  fortunate  enough  to  enjoy  a  very  substantial  oil 
and  gas  production  and  a  refining  industry  within  its  borders.  'V^Tiile 
both  Texas  and  Louisiana  lead  Mississippi  in  the  size  of  these  indus- 
tries, the  assignment  of  Mississippi  to  the  eastern  circuit  would  be 
necessary  to  bring  any  significant  amount  of  oil  and  gas  related  litiga- 
tion to  that  circuit.  On  the  other  hand,  the  placement  of  Mississippi 
into  a  western  circuit  with  Texas  and  Louisiana  could  add  no  signif- 
icant dimension  that  the  Commission  sought  to  obtain.  It  would  only 
add  volume. 

The  fourth  and  fifth  considerations  of  the  Commission,  which  were 
marginal  interference  and  the  inclusion  of  noneontijruous  States,  are 
not  pertinent  to  any  proposed  division  that  would  be  made  of  the- 
fifth  circuit  within  itself. 

Because  past  experience  has  shown  it  to  be  a  far  more  accurate- 
barometer  of  judicial  forecasts  than  the  Administrative  Office  figures 
used  by  the  Commission,  our  clerk  maintains  his  record  of  filings,, 
which  does  not  separately  count  cross  appeals  and  which  includes  the 
actual  number  of  as:ency  review  cases  assigned  to  the  States  where  the 
cases  originate,  rather  than  pT-ojecti^c;  the  estimate  of  such  cases  based 
on  an  overall  percentage.  When  the  current,  more  accurate  figures 
of  the  fifth  circuit  are  used,  they  show  that  dividing  the  present 
circuit  between  Mississippi  and  Louisiana  would  result  in  the  best 
possible  balance  for  now  and  also  for  the  future.  The  difference  in 
appellate  filings  today  would  be  less  than  2  percent,  and  the  faster 
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growing  western  side  of  tlie  division  would  eliminate  this  difference  in 
the  immediate  future. 

As  Judge  Coleman  has  so  aptly  put  it,  Mississippi  has  a  historical 
kinship  w^ith  Alabama,  Georgia,  and  Florida.  It  has  a  particularly 
close  affinity  with  Alabama,  its  mirror-image  twin,  which  not  only  is- 
rooted  in  the  past,  but  is  also  cemented  into  the  foreseeable  future. 
The  U.S.  Corps  of  Engineers  is  presently  constructing  a  gigantic- 
water  highway  which  angles  across  the  border  between  Alabama  and 
JNIississippi.  The  tremendous  volume  of  commerce  which  will  con- 
tinuously flow  up  and  down  this  imx)ortant  artery  should  not  be  served 
by  two  separate  circuits. 

A  division  of  States  within  its  existing  boundaries  is  the  most  plausi- 
ble means  of  relieving  the  debilitating  workload  of  the  fifth  circuit. 
Mississippi,  the  pivotal  State  in  any  circuit  split,  desires  to  be  placed, 
with  those  States  from  which  it  was  created.  Happily  a  line  drawn  at 
the  river  between  ]Mississippi  and  Louisiana  is  the  most  equitable  means 
of  equalizing  the  judicial  workload  between  the  two  resulting  divisions. 

I  would  add  this.  I  share  Judge  Coleman's  views  that  the  nine  men 
who  currently  occupy  the  judgeships  that  are  already  authorized  for- 
the  States  of  Alabama,  Mississippi,  Georgia,  and  Florida,  could,  in 
my  opinion,  very  adequately  handle  the  present  caseload  that  origi- 
nates in  those  States.  Also,  like  Judge  Coleman,  I  have  no  objection 
whatsoever  to  an  increase  in  the  court's  size  to  11  judges.  There  does 
come  a  point  in  working  with  a  large  nmiiber  of  other  judges  on  en 
banc  court  matters,  and  other  general  court  matters,  when  the  nmnber 
ceases  to  give  the  court  the  efficiency  and  ability  to  dispose  of  extra 
appeals.  We  think  we  have  reached  that  point  of  saturation — or  per- 
haps even  supersaturation — at  15  in  the  fifth  circuit,  but  I  see  no  rea- 
son why  11  judges  would  not  give  us  added  judge  power  and  not  be 
so  burdensome  in  total  number  that  they  would  cut  down  on  the  effi- 
ciency of  the  court. 

In  short,  I  am  of  the  opinion  that  9  could  handle  the  workload  to 
begin  with,  but  I  do  not  object  to  11. 

Senator  Burdick.  Do  you  think  9  could  do  it  presently  ? 

Judge  Clark.  Yes,  sir. 

Senator  Burdick.  Judge,  do  you  have  any  suggestions  for  different 
procedures  that  might  be  adopted  by  the  courts  that  would  ease  the 
burden  somewhat  ?  We  have  had  reference  here  in  testimony  in  the  last 
few  days  to  screening  processes,  the  limitation  of  oral  arguments  and 
things  of  that  nature,  so  that  more  cases  could  be  handled  bv  the 
judges. 

Judge  Clark.  Senator,  I  know  of  nothing  that  can  be  done  that  is 
not  presently  being  done  in  the  fifth  circuit.  I  am  sure  the  committee 
knows  what  our  procedures  are  now,  the  use  of  opinions  that  contain 
no  reasoning,  but  which  are  definitive  and  known  to  the  bar  to  be  as- 
signed to  a  category  of  cases  controlled  by  existing  precedent  and  in 
which  an  opinion  would  be  of  no  value  other  than  to  the  party's  liti- 
gant to  explain  the  court's  reasoning. 

We  also  eliminate  oral  argument  in  about — well,  more  than  55  per- 
cent of  the  cases  presently  filed  with  us.  But  this  must  be  a  completely 
unanimous  procedure  by  the  panel  of  judges  assigned  to  hear  that  case. 

I  know  of  nothing  else  significant  that  could  be  done. 

Senator  Burdick.  What  about  law  clerks  ? 
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Judge  Clark.  Personally,  we  are  at  the  saturation  point  in  my  office. 
We  have  three  law  clerks  because  I  have  opted  for  that  procedure  over 
two  clerks  and  two  secretaries.  We  are  having  some  difficulty  in  the 
stenographic  department,  and  I  am  very  seriously  considering  going 
back  to  the  opposite  balance  which  is  not  good,  either.  I  tried  two 
secretaries  and  two  law  clerks  for  a  while,  and  it  is  heavy  on  the  secre- 
tarial side.  But  these  clerks  have  a  maximum  potential  for  input  to  a 
single  brain.  It  may  be  the  size  of  my  brain  that  is  the  problem  in  my 
office,  but  I  do  not  believe  I  could  keep  more  than  three  clerks  produc- 
tively occupied. 

Now,  our  central  staff  is  something  that  we  hope  will  offer  us  some 
new  potential.  We  cannot  realize  the  full  value  of  that  office  yet 
because  we  do  not  have  a  staff  director  that  we  think  is  of  the  caliber 
to  supervise  the  work  of  those  people.  We  have  just  been  unable  to 
hire  a  person  at  the  level  authorized  by  the  Congress  to  date.  We  are 
li oping  that  Congress  will  see  fit  to  appropriate  a  sufficient  amount 
for  that  chief  staff  law  clerk's  position  to  enable  us  to  have  an  attor- 
ney widely  experienced  and  well  versed  in  the  law,  who  can  manage 
that  office  to  make  it  more  productive.  This  could  then  give  us  input 
til  at  could  possibly  help  with  the  workload. 

vSenator  Btjrdick.  It  seems  generally  agreed  that,  once  you  pass 
nine  judges,  you  are  getting  to  an  efficiency  impasse ;  is  that  correct  ? 

Judge  Clark.  I  agree  with  that,  sir. 

Senator  Burdick.  Staff  may  have  some  questions. 

Mr.  Westphal.  Thank  you,  Mr.  Chairman. 

Judge  Clark,  Judge  Wisdom  appeared  here  yesterday,  and  I  am 
sure  you  know,  basically,  what  views  he  expressed  to  this  committee 
on  this  issue.  One  of  the  things  that  he  put  rather  heavy  emphasis  on 
was  the  fact  that  he  implored  the  Congress  to  do  something  about 
curtailing  the  input  into  the  Federal  court  system.  Various  people 
will  have  various  reactions  to  such  a  suggestion,  but  inevitably,  in- 
volved with  such  a  consideration,  is  the  question  of  whether,  in 
attempting  to  do  so,  you  are  curtailing  the  legal  rights  of  anybody 
whose  case  is  thereby  denied  Federal  court  jurisdiction.  It  seems  to  me, 
from  the  statistics  that  have  been  presented  for  the  subcommittee's 
consideration,  which  document  the  growth  in  judicial  business  ever 
since  the  end  of  World  War  II,  tliat — whether  Congress  splits  the 
fifth  circuit  or  does  not  split  the  fifth  circuit,  whether  it  splits  the 
ninth  circuit  or  does  not  split  the  ninth  circuit — eventually  it  is  going 
to  have  to  give  some  consideration  to  the  feasibility  of  at  least  a 
moderate  curtailment  of  input,  simply  because  these  courts,  no  matter 
liow  reorganized  or  reshuffled,  will  eventually  again  become  swamped. 
Do  you  have  any  particular  views  on  that  point  as  it  relates  to  what 
the  caseload  will  be  for  a  four-State  circuit  and  how  nine  judges — 
or  whatever  number  of  judges — can  possibly  handle  that  incoming 
caseload  plus  reduce  tlie  backlog,  as  I  discussed  with  Judge  Coleman? 
I  would  be  interested  in  whatever  views  you  have  on  that. 

Judge  Clark.  Let  me  compose  my  thoughts  just  a  little  bit  into 
categories.  In  the  first  place,  I  agree  entirely  with  the  thesis  that  Judge 
Wisdom  advances.  The  splitting  of  the  fifth  circuit  is  to  my  mind  an 
expedient,  albeit  a  necessary  expedient.  I  do  not  share  his  views  in 
opposition  to  the  splitting  of  the  fifth  circuit. 
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If  I  may  use  an  analogy  that  perhaps  is  not  too  good,  if  a  man  gets 
the  terrible  ne^YS  that  he  is  diagnosed  to  have  cancer,  he  can  curse  the 
surgeon  or  submit  to  the  surgery  in  the  hopes  that  it  will  correct  the 
condition.  I  do  not  think  that  division  of  circuits,  proliferation  of 
circuits,  is  the  answer  to  the  Federal  judicial  problem.  I  do  believe 
curtailment  of  jurisdiction  is  essential  for  the  long-range  solution.  I 
am  convinced  that,  if  you  do  not  divide  the  fifth  circuit  right  now,, 
justice  will  suffer.  Xow,  where  the  suffering  will  come  all  depends  on 
whose  case  does  not  get  heard  or  whose  case  does  not  get  sufficient  at- 
tention. I  do  not  think  there  is  a  judge  in  our  circuit  that  lets  a  case  go 
out  of  his  office  that  he  believes  is  unjustly  decided  or  does  not  receive 
enough  attention.  But  this  is  alwaj^s  an  individual  matter,  and  some- 
where along  the  line,  with  the  press  of  business,  we  will  either  be 
unable  to  reach  a  case  in  time  to  do  justice  or  we  are  going  to  let  cases 
out  of  the  chute  that  really  are  not  ready  to  be  released  for  their 
precedential  value  or  their  effect  on  the  litigants. 

Furthermore,  and  maybe  more  fundamentally,  I  believe  that  the 
continued  proliferation  of  Federal  jurisdiction  is  harmful  to  our 
federalism.  The  States  have,  in  every  case  in  the  fifth  circuit,  splendid 
court  systems,  I  do  not  mention  Mississippi  as  an  outstanding  example, 
but  I  do  not  say  that  ISIississippi  is  anything  less  than  a  State  whose 
courts  accord  justice  to  the  litigants  before  them  in  every  case.  I 
think  that  the  States  would  respond  magnificentlj^  to  additional  chal- 
lenges, to  support  the  load  of  deciding  cases,  deciding  controversies 
between  people,  in  a  peaceful  way. 

I  personally  agree  with  Judge  "Wisdom  that  diversity  jurisdiction 
has  served  its  purpose.  In  the  days  when  the  entire  country  was  pro- 
vincial, diversity  jurisdiction  allowed  people  to  see  the  bigger  picture,, 
to  keep  pettiness  from  deciding  cases  with  out-of-State  persons  and 
with  large  corporations.  But  that  day  is  gone  now.  People  in  even  the 
most  rural  sections  of  my  State,  and  of  other  States  in  my  circuit, 
understand  that  fairness  is  the  guide  for  court  systems,  not  whether 
tlie  plaintiff  is  your  neighbor  or  whether  the  defendant  is  your  neigh- 
bor. I  think  that  the  Congress  should  be  very  careful  in  adding  new 
areas  of  jurisdiction  to  the  Federal  courts,  and  I  think  that  it  should 
look  carefully'  at  areas  where  it  can  curtail  already  existing  jurisdic- 
tion if  it  wants  to  solve  the  ongoing  problem  of  the  management  of  a 
court  system. 

Senator  Burdick.  Judge,  I  would  like  to  respond  to  what  you  have 
said  about  diversity  jurisdiction. 

I  have  been  for  some  time  now  the  author  of  a  bill,  which  was 
sponsored  principally  by  the  American  Law  Institute,  and  do  you 
know  that  I  have  not  received  an  endorsement  from  a  single  bar  asso- 
ciation in  the  country  ? 

Judge  Clark.  Senator,  I  did  not  know  that 

Senator  Buedick.  The  lawyers  thought  it  was  useless  for  some- 
reason. 

Judge  Clark.  I  will  say  this.  I  came  to  Washington  with  the  presi- 
dent of  our  State  bar  association,  who  will  be  before  you  in  a  minute, 
and  I  am  sure  that  he  will  advise  you  that  that  is  not  the  widely  held 
opinion  of  the  Mississippi  bar.  either. 

Senator  Burdick.  I  would  be  just  delighted  to  have  a  resolution 
from  you.  It  is  a  modest  proposal  at  best,  too. 
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Judge  Clark.  Yes,  sir.  It  is  not  a  full  abolishment.  I  just  say  that 
I  entertain  that  opinion  myself.  Of  course,  the  abolishment  of  divers- 
ity jurisdiction  in  the  fifth  circuit's  case  would  probably  only  save  us 
about  10  percent  of  our  workload.  It  is  not  going  to  be  the  complete 
answer.  But  I  think  that  we  have  got  to  look  for  ways  to  curtail  the 
jurisdiction  of  the  Federal  courts  in  many  areas. 

Senator  Buhdick.  I  think  one  of  the  reasons  that  the  statistics  in 
the  Administrative  Office  show  a  leveling  off  in  the  district  courts 
is  that  there  has  been  some  relief  in  sight.  For  example:  Selective 
Service  cases  are  no  longer  coming  in;  we  passed  a  bill  that  would 
eliminate  or  reduce  the  number  of  lawsuits  in  cases  involving  vessels 
on  the  high  seas;  and  no-fault  insurance  may  be  on  the  horizon,  which 
would  eliminate  a  lot  of  personal  injury  cases.  So  there  is  a  little  help 
coming  over  the  hill,  perhaps. 

Judge  Clark.  Yes,  sir.  We  welcome  it.  At  the  same  time,  we  get 
the  Occupational  Safety  and  Health  Act  bringing  us  new  cases  every 
day  and  NEPA,  the  National  Environmental  Protection  Agency,  gen- 
erates environmental  protection  cases.  These  are  both  very  difficult 
areas  because  they  are  precedential  and  they  have  to  be  very  carefully 
structured. 

Senator  Burdick.  After  some  case  law  and  after  precedents  are 
established,  they  will  not  be  as  great  a  problem. 

Judge  Clark.  Yes,  sir. 

Mr.  Westphal.  In  addition  to  curtailing  input  by  changing  exist- 
ing jurisdiction,  there  is  the  matter  of,  as  you  pointed  out,  seeing 
that  not  too  much  additional  workload  is  imposed  on  the  Federal 
svstem.  I  am  referring  to  the  so-called  impact  theory  the  Chief  Jus- 
tice of  the  U.S.  Supreme  Court  is  quite  interested  in.  As  long  as  the 
subject  has  come  up,  I  thought  I  would  mention,  for  the  sake  of  the 
record,  that  the  chairman  of  this  subcommittee  has  been  particularly 
instnimental  in  trying  to  watch  for  those  things  in  this  past  Congress. 
Efforts  were  made  to  throw  some  26,000  National  Labor  Relations 
Board  "unfair  labor  practice"  cases  into  the  district  courts,  taking 
them  completely  out  of  the  hands  of  the  General  Counsel  of  the  Labor 
Relations  Board.  Had  that  legislation  passed,  the  district  courts 
would  be  inundated  with  cases  of  that  kind.  There  are  various  ex- 
amples that  I  could  cite,  but  the  point  is,  whether  circuits  are  split 
•or  not,  there  must  be  some  further  effort  to  try  to  curtail  Federal 
jurisdiction  that  is  not  necessary  for  the  resolution  of  individual 
rights.  Do  you  agree  ? 

Judge  Clark.  Yes :  I  do  agree. 

!May  I  note  one  thing  here?  This  was  not  commented  on  earlier 
l^ecause  it  slipped  my  mind.  The  insertion  of  agency  review  at  the  ap- 
pellate level  has  advantages  because  it  tends  to  bring  it  to  a  close 
more  quickly,  but  that  has  a  number  of  disadvantages  as  far  as  the 
court  of  appeals  is  concerned.  We  get  reviews  from  the  NLRB  di- 
rectly into  our  court.  It  never  goes  to  a  district  court,  and  the  number 
of  cases  that  would  naturally  fall  out  there  are  not  saved  to  us  at  the 
appellate  level.  Certainly  it  would  be  a  shifting  of  burdens,  because 
the  district  courts  would  have  to  move  in  and  pick  these  up,  but  Ave 
would  get  a  lot  fewer  labor  cases  appealed  if  that  were  not  so.  The 
same  is  true  of  Federal  power  reviews  and  other  reviews.  They  are  in- 
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HPited  into  the  system  at  the  appellate  level,  which  is  an  unusual 
procedure. 

]Mr.  Westphal.  There  is  one  more  point  here  that  I  would  like 
to  make.  You  will  recall  that  at  the  public  hearing  held  by  the 
Commission  on  the  Revision  of  the  Federal  Court  Appellate  System, 
the  so-called  Hruska  Commission,  you  brought  a  bit  of  demonstrative 
evidence  into  the  hearing  room.  I  suggested  that  you  do  not  go  to 
the  trouble  of  bringing  that  demonstrative  evidence  here  to  Wash- 
ington, but  I  have  just  now  been  reviewing  the  record  of  the  hear- 
ing there  at  Jackson.  If  your  memory  can  supply  the  exact  figures 
and  statistics  I  will  be  happy  to  have  you  do  so,  otherwise,  I  will  re- 
fresh your  recollection  from  what  I  have  gleaned  from  the  transcript 
-of  that  hearing. 

You  will  recall  that  you  brought  into  the  hearing  room  at  Jackson 
the  printed  slip  opinions  which  came  from  the  15  judges  of  the 
Fifth  Circuit  Court  of  Appeals  during  a  particular  fiscal  year,  and  you 
]iiled  those  slip  opinions  one  on  top  of  the  other  on  the  hearing  table. 
They  measured  511/4  inches  high,  which  is  not  quite  as  high  as  Dr. 
Elliot's  shelf  of  books,  but  it  nevertheless  is  4  feet  3i/^  inches  of  slip 
opinions.  Do  you  recall  that  one  demonstrative  bit  of  evidence  that  you 
protluced  at  that  heiiring? 

Judge  Clark.  Yes.  sir. 

Mr.  Westphal.  I  think  in  producing  that  you  made  the  comment 
that,  on  a  bench  of  15  judges,  if  you  want  them  to  be  well  informed  on 
the  work  that  was  being  done  by  all  judges  of  that  court,  you  are  com- 
]  jelled  either  to  read — or  at  least  to  review — material  contained  in  that 
511/2  inches  of  slip  opinions  sometime  during  the  course  of  the  year. 

Your  second  bit  of  demonstrative  evidence  was  the  assembly  of  a 
stack  of  printed  slip  opinions  that  represented  the  end  work  product  of 
JTist  those  cases  in  which  you  participated  as  one  of  the  judges  of  the 
itiiree- judge  panel.  They  includad,  also,  those  cases  in  which  you  were 
acting  as  a  judge  sitting  en  banc.  That  pile  of  slip  opinions  came  to  1 
foot  in  height.  I  mention  that  because  I  think  that  that  is  a  pretty  good 
capsule  indication  of  the  problems  that  are  bfought  about  by  a  court 
liaving  the  volume  of  business  that  the  present  fifth  circuit  does  have 
and  the  problems  which  individual  judges  on  a  15-judge  court  do  have. 

Now,  if  the  fifth  circuit  is  split  and  if  the  four  States  to  the  east  have 
just  nine  judges,  the  number  of  incoming  cases  would  be  193  per  judffe, 
•only  slightly  less  tlian  the  219  per  judge  in  fiscal  year  1974  in  the  fifth 
^circuit  with  a  bench  of  15  judges. 

Now,  with  53  percent  of  the  2,310  cases  pending  on  June  30,  it  is 
likely  that  your  wonderful  stack  of  slip  opinions  in  which  you  par- 
tiri])ated  would  probably  not  be  reduced  in  size  by  the  fact  that  the 
fiftli  r^ircuit  is  split? 

Judge  Clark.  That  is  true. 

Mr.  Westphal.  But  the  511^  inches  of  slip  opinions  would  be  con- 
siderably reduced:  would  they  not? 

Judge  Clark.  Yes.  There  miglit  also  be  some  slight  reduction  in 
the  immber  of  en  banc  opinions  that  I  would  participate  in,  too,  Mr. 
Westphal. 

Mr.  Westphal.  Well,  that  depends  upon  what  type  of  internal 
procedures  the  new  court  develops  one  way  or  another  to  deal  with 
that. 
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JiTclge  Clark.  The  problem  gets  to  be  one  that  progresses  geometri- 
cally Avhen  you  increase  the  number  of  judges  on  a  court.  This  is 
significant  to  me  in  going  from  9  to  11,  even.  It  is  not  just  2/llth"s 
more  difficult. 

]Mr.  "\Vestphal.  I  understand  that. 

The  other  thing  the  committee  has  been  quite  interested  in  is  the  fact' 
that  the  number  of  cases  in  which  oi-al  argument  has  been  denied  in 
recent  years— reaching  up  to  57  and  60  percent,  depending  on  how 
3'ou  look  at  the  statistics — the  resort  to  other  innovations  such  as 
Eule  21,  and  some  of  these  other  procedures  followed  in  the  circuit  are 
not  very  satisfying  to  members  of  the  trial  bar  throughout  the  present 
fifth  circuit.  Therefore  I  think  there  are  two  objects  to  be  sought  as 
one  considers  splitting  the  circuit.  One  is  to  try  to  give  the  judges 
of  an  appellate  court  a  more  manageable  workload  by  reducing  the 
per-judge  statistics;  the  second  is  that  by  reducing  the  workload  ^ye 
may  obviate  the  need  for  a  court  to  resort  to  various  expediencies  in 
order  to  handle  an  overwhelming  caseload  and  give  that  court  an 
opportunity  both  to  accord  oral  argument  in  more  cases,  and  to  write 
opinions  iii  more  cases,  rather  than  relying  upon  Rule  21  excessively. 
I  think  that  that  is  important,  because  then  the  members  of  the  bar,, 
and  their  clients  at  large,  feel  that  whatever  issues  they  raise,  what- 
ever varying  degree  of  merit  they  had,  were,  in  fact,  deliberately 
considered  by  that  court.  Would  you  agree  that  those  are  two  of  the- 
objectives  that  are  desired  ? 

Judge  Clark.  Absolutely.  I  wholeheatedly  agree. 
]\Iay  I  make  one  comment?  I  think — and  this  is  a  personal  o]^inion 
whicli  I  have  discussed  with  no  other  judge — I  think  it  would  be  un- 
realistic for  the  Fifth  Circuit  to  be  divided  on  the  prospect  that  the- 
resulting  divisions  would  go  back  to  a  regular  oral  argimient  calendar. 
I  do  think  that  one  important  difference  would  be  made  and  should 
be  made  in  the  approach  taken  to  screening  cases  without  oral  argu- 
ment, and  that  is  that  the  standard  would  move  from  one  where  the- 
judge  asks  himself,  after  reading  the  briefs,  "Would  oral  argument 
help  me  to  be  surer  of  my  decision  in  this  case?"  You  see,  that  gap- 
will  let  you  decide  some  "cases  involving  very  important  legal  prin- 
ciples where  the  resolution  of  the  legal  principle  depends  solely  OU' 
an  issue  of  law.  I  normally  do  not  get  that  much  out  of  a  lawyer 
arguing  to  me  that  the  case  of  "Jones  v.  Brown"  means  thus  and  thus. 
Eventually  I  have  to  get  that  case  out  and  read  what  the  Supreme 
Court  meant  to  say  or  what  another  member  of  my  panel  meant  to  say. 
The  lawyers  urging  is  of  very  little  help,  but  when  he  starts  to  exiilain 
to  me  how  the  facts  played  in  it,  it  gets  to  be  very  important  to  listen' 
to  him  and  consider  what  he  has  to  say. 

But  that  standard  could  move  from  "would  oral  argument  be  help- 
ful" to  "is  this  a  frivolous  case"  or  "is  this  a  case  that  is  really  of  very 
light  weight  in  which  the  answer  is  very  apparent?"  That  would  still 
enable  us  to  dispose  of  a  number  of  cases  without  oral  argument,  but  a 
lesser  number. 

Senator  Burdick.  I  would  like  to  interrupt  at  this  point. 
What  is  accomplished  by  granting  oral  argument  when,  on  tlie  face 
of  the  briefs,  the  case  flies  in  the  face  of  well-established  precedent 
and  law  ? 
Judjre  Clark.  Nothing  at  all.  Senator. 


151 

Senator  Burdick.  Except  maybe  making  the  laAvyer  feel  better. 

Judge  Clark.  He  has  gotten  a  trip,  in  my  opinion.  The  client  is 
not  A^-ell  served  because  that  expense  money  has  to  come  from  some- 
where. Tlie  lawyer's  time  is  taken  and  the  court's  time  is  used.  We  have 
had  lawyers  request  that  cases  be  placed  on  the  summary  calendar 
because  that  procedure  is  now  available  to  them.  Previously  they 
would  have  had  to  routinely  come  and  appear  in  New  Orleans  and  so 
fortli.  Now  we  have  them  ask,  with  permission  of  the  court,  that  the 
<?ase  be  decided  on  the  briefs. 

]Mr.  Westphal.  I  think  we  all  recognize  that  there  are  certain  types 
of  cases  in  which  oral  argument  is  not  necessary  for  a  mature  and  delib- 
erate resolution  of  an  issue,  either  because  ;here  is  so  little  merit 
that  the  case  is  virtually  frivolous  or,  as  you  Sifated  it,  there  is  only  the 
question  of  whether  a  certain  case  falls  wdthin  the  four  corners  of  a 
previously  decided  legal  issue.  But  what  you  are  saying  is  that,  with 
a  smaller  coiu^t,  a  more  manageable  workload,  and  more  manageable 
procedures  in  the  screening  process,  there  will  be  room  to  adopt  a  dif- 
ferent standard,  and  that,  in  a  case  which  may  not  be  of  earthshaking 
precedential  value,  but  w-hich  nevertheless  contains  a  complication 
i]i  tlie  facts,  oral  argument  which  would  be  helpful  to  'he  court,  a  deci- 
sion which  would  be  more  satisfying  to  the  lawyers  o.  both  sides,  and 
a  result  which  would  be  more  readily  accepted  by  litigauts  and  by  the 
public  at  large  would  all  be  possible  under  that  new  standard  whereas 
it  is  not  now  possible  in  such  a  case. 

Judge  Clark.  That  is  very  close  to  my  view.  Mr.  Westphal. 

]\rr.  Westppial.  In  other  words,  instead  of  denying  oral  argument 
in  GO  percent  of  the  cases,  the  court  would  only  be  denying  it  in  30  to 
40  percent  ? 

Senator  Burdick.  It  might  go  to  70,  depending  on  how  many  friv- 
olous cases  you  have.  How  do  you  get  a  percentage  ? 

Judge  Clark.  I  would  just  give  you  this  example — and  I  am  sure 
this  is  not  confidential.  In  my  own  experience  on  the  court,  the  number 
of  summary  cases  in  which  I  am  the  judge  with  the  initiating  respon- 
sibility— in  other  words,  wdiere  the  case  comes  to  me  first  for  review — 
has  varied  each  year  depending  upon  the  panelists  I  am  with.  With 
the  case  mix  that  comes  to  me,  I  think  that  it  has  varied  from  45  per- 
cent to  70  percent  in  certain  months  because  we  get  our  statistics  by 
the  month.  So  it  is  going  to  move  some,  you  are  correct  about  that.  I 
do  hope  and  I  would  expect  that  a  higher  level  of  oral  arguments 
Avould  be  reached,  that  a  lower  threshold  would  be  established  for 
throwing  the  case  over  to  the  oral  argument  docket,  if  we  had  the  time 
to  do  it. 

Mr.  Westphal.  No  further  questions. 

Senator  Burdick.  Thank  you.  Judge  Clark. 

Judge  Clark.  Could  I  impose  on  you  for  one  comment,  because  it 
related  so  specifically  to  a  matter  I  had  brought  up  in  Jackson? 

Senator  Burdick.  Certainly. 

Judge  Ci^'^RK.  You  asked  Judge  Coleman  about  the  estafelishment 
of  a  headquarters  in  New  Orleans  for  both  circuits.  I  made  the  sugges- 
tion in  Jackson  as  a  matter  of  expediency.  I  continue  to  believe  that, 
at  least  for  a  temporary  time,  it  would  be  completely  suitable  to  head- 
quarter both  courts,  if  you  do  choose  to  divide  the  circuits,  in  the  same 
building  in  New  Orleans  where  we  now  have  chambers.  I  know  there 
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are  more  than  18  sets  of  chambers  in  that  building  for  judges  and 
their  staffs.  I  know  there  is  such  room  and  sufficient  mechanical  ability 
for  a  clerical  staff  to  process  the  number  of  papers  that  move  in  and 
through  our  court  in  total  in  that  building.  I  suggest  to  you  that  it 
would  be  a  perfectly  suitable  means  of  operating  both  courts  if  it 
was  on  a  temporary  basis.  I  did  not  mean  that  the  facility  sliould  serve 
permanently  for  that  purpose. 

Thank  you  so  much.  I  appreciate  having  had  this  opportunity. 

Senator  Burdick.  Thank  you  very  much.  Our  next  witness  is  James: 
Hugh  Ray  of  the  Mississippi  Bar  Association. 

Welcome  to  the  committee,  Mr.  Bay. 

STATEMENT    OF    JAMES    HUGH    RAY,    PRESIDENT,    MISSISSIPPI 
STATE  BAR  ASSOCIATION,  TUPELO,  MISS. 

Mr.  Ray.  Mr.  Chairman  and  Mr.  Wostphal,  following  the  1:)asic 
format  of  Judges  Coleman  and  Clark,  although  not  in  printed  form, 
I  should  like  to  make  a  preliminary  formal  statement  and  then  at- 
tempt to  answer  any  questions  you  might  have. 

As  president  of  the  ^lississippi  State  Bar,  it  is  my  privilege  to 
relate  the  position  of  that  organization  of  lawyers  on  this  question  of 
realignment  of  the  Fifth  Circuit  Court  of  Appeals.  I  do  so  with  the 
approval  and  at  the  urging  of  the  Board  of  Bar  Commissioners  wliicli 
is  our  governing  body.  I  think  it  will  interest  this  subcommittee  to 
know  there  are  approximately  3.400  lawyers  wlio  are  uieuibers  of  the 
Mississippi  State  Bar  and  that  our  bar  is  what  we  call  an  integrated 
bar,  and  by  that  I  mean  by  statute  lawyers  who  are  licensed  to  practice 
in  our  State  are  required  to  be  members  of  the  association. 

The  Mississippi  State  Bar  strongly  favoi-s  a  division  of  the  Fifth 
Circuit  and  an  alignment  of  Mississippi  with  the  States  of  Alabama, 
Georgia,  and  Florida  as  a  separate  circuit.  The  geographic  location 
of  our  State,  its  history,  as  has  been  so  eloquently  referred  to  by  Judge 
Coleman,  and  its  economic  ties,  the  economic  ties  of  its  citizens,  all 
reflect  a  long  and  continuous  bond  or  a  conmiunity  of  interests  with 
our  sister  States  to  the  east.  Historically,  as  has  been  pointed  out, 
Mississippi  was  originally  a  part  of  the  State  of  Georgia,  as  was  Ala- 
bama. As  a  consequence  of  that,  our  entire  body  of  law,  decisional  and 
statutory  law.  has  necessaril}^  been  shaped  and  significantly  influenced 
by  that  historical  fact. 

The  growth  over  more  than  a  century  of  the  socioeconomic  ties  be- 
tween citizens  of  the  four  States  mentioned  is  recognized  by  the  fact 
that  more  than  20  departments,  agencies,  and  commissions  of  the  T'.S. 
Government  serve  at  least  3  of  these  4  States — at  least  Georgia,  Ala- 
bama, and  Mississippi — ^^and  I  am  not  sure  whether  these  departments 
and  agencies  serve  Florida.  They  may. 

They  serve  these  States  through  regional  offices  that  are  located  in 
Atlanta,  Ga.  These  agencies  and  departments  include  the  Departments 
of  Agriculture;  Commerce;  Defense;  Plealth.  Education,  and  "Wel- 
fare; Housing  and  Urban  Development;  Interior;  Labor;  the  LEAA 
of  the  Department  of  Justice;  Department  of  Transportation.  Many 
other  agencies  and  commissions,  of  Avhich  I  have  a  partial  list,  have 
their  regional  offices  in  Atlanta  and  serve  Mississippi,  Alabama,  and 
Georgia  and,  as  I  say,  I  am  not  sure,  they  may  serve  Florida  as  well. 
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[Mr.  Kay-s  complete  list  appears  at  the  conclusion  of  his  testimon^^] 

As  further  evidence  of  the  close  interrelationship  between  these 
States,  Judge  Clark  alluded  to  the  Tonibigbee  Waterway  in  his  re- 
marks. This  body  of  water  will  extend  from  the  Tennessee  River 
through  the  States  of  Mississippi  and  Alabama  along  the  Tombigbee 
River,  the  waterway  is  now  under  construction  and,  when  completed, 
it  is  expected  to  develop  into  one  of  the  major  arteries  of  commerce 
in  our  section  of  the  United  States. 

In  addition  to  that  project,  for  some  time  now,  studies  have  been 
underway  for  a  proposed  highway  corridor  system  which  would  extend 
from  just  north  of  the  State  of  Florida  to  Kansas  City,  Mo.,  and  would 
serve  to  further  solidly  link  by  this  transportation  system  and  com- 
numication  system  the  four  States  to  which  I  have  referred. 

I  might  add  that  representatives  from  all  of  these  States  are  work- 
ing together  in  a  strong  spirit  of  cooperation  in  an  effort  to  see  that 
this  vast  corridor  system  would  hopefully  become  a  reality  in  years 
to  come  and  serve  the  Southern  part  of  the  United  States. 

If  Mississippi  should  be  severed  from  its  sister  States  to  the  East 
in  the  realignment  of  the  fifth  circuit,  it  would  apparently  then  he 
placed  with  the  States  of  Louisiana  and  Texas,  and  the  Canal  Zone, 
to  the  West  and  perhaps  others.  In  so  doing,  the  value  of  the  judicial 
history  which  stems  from  Mississippi's  origin  as  a  part  of  the  State  of 
Georgia  would  largely  be  lost  insofar  as  the  circuit  court  of  appeals 
would  be  concerned. 

Louisiana,  as  you  know,  has  a  system  of  laws  based  upon  the  Napo- 
leonic Code,  and  both  Louisiana  and  Texas,  as  Judge  Coleman  has 
mentioned,  are  what  we  know  as  community  property  States,  as  con- 
trasted to  the  common  law^  system  known  in  Mississippi  and  the  States 
to  the  East.  Thus,  from  the  standpoint  of  the  value  of  the  judicial 
history  of  the  decisional  law  as  well  as  the  statutory  law,  I  suggest 
to  you  that  the  judges  of  a  court  of  appeals  would  not  receive  the  assist- 
ance that  they  would  otherwise  receive  if  Mississippi  were  placed  in 
a  circuit  with  the  States  to  the  West. 

The  Mississippi  State  Bar  Association  strongly  urges  that  our 
State  be  aligned  with  Alabama,  Georgia,  and  Florida  in  any  division 
that  the  Congress  may  make  of  the  existing  fifth  circuit.  We  appn»- 
ciate  the  opportunity  of  making  this  position  known  to  you.  We  offer 
to  be  of  anj^  service  we  can  in  your  considerations  and  deliberations, 
and  if  there  sliould  be  questions  that  I  can  answer  as  a  representative 
of  the  Mississippi  State  Bar,  I  shall  be  more  than  pleased  to  attempt 
to  do  so. 

Senator  Burdick.  Thank  you  very  much  for  your  testimony  this 
morning. 

Whenever  we  have  a  problem  in  this  country  based  upon  caseload, 
we  try  to  meet  the  problem  and  give  justice  at  the  same  time.  A  few 
judges  appeared  here  yesterday  from  your  circuit  and  indicated  that 
splitting  the  circuit  would  provide  relief  for  only  a  short  time  and 
then  we  would  need  to  split  again. 

How  do  your  lawyers  feel  about  the  procedures  which  have  been 
adopted  to  enable  the  judges  to  turn  out  more  work  and  relieve  them- 
selves of  a  lot  of  unnecessary  work?  Specifically,  how  do  they  feel 
about  the  screening  process  ? 
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Mr.  Eay.  Mr.  Chairman,  I  think  it  would  be  fair  to  state  that  the 
practicing  lawyere  of  Mississippi  generally  feel  that  they  would  like 
an  opportunity  for  more  oral  argument  in  their  cases  on  appeal.  We 
recognize,  of  course,  that  the  court  must,  in  its  wisdom,  exercise  con- 
trol over  its  docket  and  that  there  are  obviously  cases  which  reach  the 
appellate  court  which  do  not  perhaps  merit  oral  argument,  merit 
taking  the  time,  the  valuable  time  of  the  judges  in  order  to  present 
oral  argument. 

However,  it  is  the  feeling  of  the  lawyers  who  practice  in  Mississippi 
with  whom  I  have  discussed  this  subject  that,  under  the  present  work- 
load of  the  fifth  circuit,  litigants  are  being  denied  the  right  to  have 
their  cases  argued  orally  before  that  court,  in  some  instances,  not  be- 
cause of  lack  of  merit  of  the  points  involved,  but  rather,  in  some  in- 
stances, because,  as  a  matter  of  expediency  in  handling  and  controlling 
its  docket,  the  court  has  formulated  its  rules  and  lias  imposed  them, 
nnd  we  think  this  is  a  rather  artificial  basis  of  limiting  oral  argument. 
I  think — to  make  one  further  comment — Judge  Clark's  reference  to 
perhaps  lowering  the  threshold  by  which  a  case  might  be  argued 
orally  would  be  consistent  with  the  position  I  am  stating. 

Senator  Btjrdick.  Well,  certainly,  if  you  are  right,  we  will  find  our- 
selves splitting  the  split  circuit  again.  Now,  you  present  a  very  cogent 
and  very  sound  argument  for  keeping  the  four  States  together  based 
upon  the  historical  premise  that  they  were  once  a  part  of  the  same  area 
and  therefore  it  is  just  good  to  have  them  together.  I  tliink  that  is  a 
very  fine  argument.  But,  if  you  had  to  split  it  a  second  time  you  would 
have  to  do  something  about  that  history,  would  you  not  ?  Suppose  v/e  do 
establish  a  fifth  circuit  in  the  four  States  oast  of  the  Mississippi  River, 
and  suppose  Judge  Wisdom  and  Brown  are  right,  and  in  about  4  or  5 
years  we  have  to  split  it  again.  Where  do  you  split  it  then  ?  Do  you  see 
now  why  we  are  thinking  of  procedures,  too  ? 

Mr.  Ray.  I  understand.  Obviously,  the  court  has  to  have  procedures 
which  enable  it  to  handle  and  manage  its  docket  and  its  caseload.  It 
seems  to  me  that,  with  the  benefit  of  the  history  we  now  have  of  the 
15-judge  court  of  appeals,  it  is  fairly  well  evidenced,  I  think  con- 
vincingly so,  that  adding  judges  is  not  the  answer. 

Senator  Btjrdick.  That  is  right. 

Mr.  Ray.  I  personally  favor,  and  I  can  say  I  speak  for  the  Missis- 
sippi State  bar  in  making  this  statement,  a  court  no  larger  than  nine 
judges,  an  appellate  court  no  larger  than  nine  judges.  As  we  know, 
tliat  is  the  composition  of  the  IT.S.  Supreme  Court.  That  happens  to  be 
also  the  composition  of  the  Mississippi  Supreme  Court,  which  has 
problems,  as  do  appellate  courts  all  over  the  country. 

I  think  that  there  are  many  ways  by  which  a  court  may  undertake 
to  manage,  and  maybe  more  effioiently  manage,  its  crowded  docket 
problems  and  growing  backlog  of  cases.  Obviously  in  the  Federal  ap- 
pellate system,  as  has  been  mentioned  by  you  in  your  questioning  this 
momin.of,  some  consideration  must  be  given  to  the  question  of  whether 
the  jurisdiction  of  the  appellate  courts  is  going  to  be  limited  or  re- 
stricted in  any  way  or  enlar.ofed  by  future  lee-islation,  and  T  would  not 
attempt  to  project  into  the  future  and  hazard  a  .<xuess  at  what  the  situ- 
fi<^ion  mi.trht  be  a  few  years  from  now.  I  do  not  think  anybody  can  right- 
fully say. 
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Senator  Bukdick.  As  the  fellow  says,  I  am  glad  you  raised,  that 
question.  What  would  the  Mississippi  Bar  do  with  regard  to  the  pres- 
ent legislation  that  has  been 

Mr.  Ray.  What  would  it  do  ? 

Senator  Buhdick.  Yes ;  how  would  it  resolve  it  ? 

Mr.  Eay.  I  think  I  can  say  without  polling  the  bar  that — I  think 
I  know  the  bar  well  enough  to  say  that — we  would  like  to  see  diversity 
left. 

Senator  Burdick.  This  is  an  example  of  what  happens.  All  the 
studies  advise  that  we  give  less  jurisdiction  to  the  Federal  courts,  but 
when  we  get  down  to  the  practical  issue  of  doing  something  about  it, 
we  do  not  clo  it. 

Where  would  you  reduce  jurisdiction  ? 

]\Ir.  Ray.  Where  w  ould  you  reduce  it  ? 

Senator  Burdick.  Yes. 

Mr.  Ray.  I  think  I  may  not  be  qualified  to  offer  testimony  on  that 
point.  I  think  obviously  that  diversity  is  one  area  where  it  could  be 
reduced.  If  I  understood  Judge  Clark,  about  10  percent  of  the  case- 
load in  the  fifth  circuit  results  from  diversity  cases  now.  That  would 
reduce  it  some. 

Senator  Burdick.  Do  you  know  what  would  happen  if  we  reported 
that  diversity  legislation  out  of  the  committee  to  the  Senate  floor? 
We  would  have  a  flurry  of  opposition  from  lawyers  from  Mississippi 
and  everywhere  else.  Until  the  bars  themselves  take  a  responsible 
position  here  and  do  something  about  reducing  jurisdiction,  relief  will 
not  be  achieved.  This  may  not  be  the  way,  but  I  think  we  have  a  prob- 
lem with  the  practicing  bar. 

Mr.  Ray.  That  is  right. 

Senator  Burdick.  Well,  staff  has  a  question. 

Mr.  Westphal.  I  was  just  going  to  suggest,  Mr.  Ray,  do  you  loiow 
Larry  Franclv  from  Jackson  ? 

Mr.  Ray.  Yes,  sir. 

Mr.  Westphal.  Larry  Franck,  when  addressing  himself  to  the  Com- 
mission, in  response  to  a  question  the  chairman  just  asked  you,  gave 
this  testimony,  and  I  quote : 

'Accordingly,  I  believe  the  time  has  come  for  serious  consideration  to  be  given 
to  sharp  restrictions  upon  the  district  court's  original — ^or  removal — diversity 
jurisdiction.  Specifically,  it  seems  to  me  that  a  substantial  case  can  be  made  for 
limiting  that  jurisdiction  to  instances  in  which  an  actual  showing  of  probably 
local  prejudice  can  be  demonstrated. 

Now,  the  bill  which  Senator  Burdick  has  sponsored  and  which  con- 
tains a  recommendation  emanating  from  the  American  Law  Institute 
is  a  bill  which  would  not  abolish  diversity  jurisdiction  completely. 
"Wliat  it  would  do  is  say  that  a  ^Mississippi  litigant,  or  a  litigant  in  any 
other  State,  should  not  be  allowed  to  bring  an  action  in  Federal  court 
just  because  by  accident  the  defendant  he  is  suing  happens  to  have 
citizenship  in  another  State,  because  to  allow  jurisdiction  under  those 
circumstances  is  to  have  the  Mississippi  litigant  say,  "I,  as  a  Missis- 
sippian,  cannot  get  a  fair  trial  in  the  State  courts  in  my  own  State," 
Now,  if  a  jMississippian  happens  to  be  sued  by  a  resident  of  Louisiana 
in  a  Louisiana  court,  then  it  is  'entirely  proper  for  the  Mississippi  man 
to  allege  that  he  cannot  get  a  fair  trial  in  a  Louisiana  State  court  and, 
therefore,  the  law  should  allow  him  to  remove  that  action  to  the  Fed- 
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eral  district  court  in  Mississippi.  Now,  this  is  a  very  modest  curtail- 
ment of  divei*sity  jurisdiction  of  Federal  courts.  It  would  have  an  im- 
pact numerically  which  would  probably  not  be  too  great.  But  it  seems 
that  it  would  be  a  little  bit  more  logical  a  rule  than  the  rule  which  pre- 
vails at  the  present  time  which  permits  a  citizen  of  a  State  to  say  that 
he  cannot  get  a  fair  trial  in  the  courts  of  his  own  State. 

Now,  if  ^hat  is  the  case,  then  that  litigant  and  the  lawyer  who  repre- 
sents him  should  get  to  work  within  their  own  legislature  and  within 
their  own  bar  association  to  see  to  it  that  changes  are  made  in  the 
State  court,  .system  which  will  allow  him  to  get  a  fair  trial  and  a  prompt 
trial  under  the  best  procedures  that  that  State  lias. 

Now,  when  viewed  in  that  light,  do  you  adhere  to  your  position,  or 
do  you  think  that  the  majority  of  the  members  of  the  jNIississippi 
State  Bar  w^ould  oppose  any  curtailment  in  diversity  jurisdiction,  or 
do  you  think  that  the  majority  of  them  might  agree  with  Larry  Franck 
that  some  modest  inroads  along  this  line  have  to  be  considered  by 
Congress  ? 

^Ir.  Ray.  Mr.  Westphal,  I  will  be  glad  to  respond  to  tliat,  and  you 
understand  that  I  am  giving  you  my  personal  views,  just 

Mv.  "Westpiial.  I  understand  that.  sir. 

Mr.  Ray  [continuing] .  As  I  was  giving  the  chairman  a  moment  ago. 

I  think  that  the  majority  of  the  practicing  lawyers  in  Mississippi 
would  not  like  to  see  curtailment  made  on  the  diversity  jurisdiction 
question.  I  think,  obviously,  that  there  is  some  developing  sentiment 
that  would  agree  with  Larry  Franck  in  his  statement. 

From  my  personal  experience  in  practicing  law,  largely  in  the  north- 
eastern sector  of  Mississippi,  I  can  tell  you  that  in  the  cases  we  have 
been  involved  with  where  our  client  has  had  the  privilege  of  removal 
or  remaining  in  the  State  court  where  the  action  was  initiated,  I  do 
not  recall  us  making  that  decision  on  the  basis  of  whether  we  thought 
our  client  would  be  getting  a  fair  trial  in  the  State  court,  but  rather 
largely  because  of  the  advantage  we  thought  the  discovery  ndes  in  the 
Federal  system  offered  compared  to  our  Stat«  discovery  rules. 

Mr.  Westphal.  What  happens  if  the  Mississippi  State  Bar  Associa- 
tion tries  to  get  the  Federal  Rules  of  Civil  Procedure  adopted  within 
the  Mississipi^i  State  practice  ? 

Mr.  Ray.  Well,  over  a  long  period  of  years  some  effort  has  been 
made  to  accomplish  that.  We  are  still  working  on  it. 

I  might,  as  a  personal  note,  say  that  in  the  mid-1950's  I  happened  to 
be  chairman  of  a  code  study  committee  in  our  "young  lawyer's  section" 
and  recommended  that  we  enact  substantially  the  Federal  Rules  of 
Civil  Procedure  in  our  State  courts. 

We  have  presently,  and  have  had  in  the  last  year  at  least,  very 
serious  efforts  being  made  to  make  substantial  improvements  in  the 
administration  of  justice  in  our  State  courts.  I  refer  particularly  to  a 
bill  which  passed  one  house  of  our  legislature  earlier  this  year,  and 
which  wound  up  in  conference  between  the  two  houses,  that  would 
have  recognized  the  authority  of  our  Supreme  Court  to  make  its  own 
rules  of  practice  and  procedure  that  would  apply  to  our  judicial 
system. 

Many  of  us  who  participated  in  that  effort  were  heartened  con- 
siderably. We  think  the  time  is  nearing  when  we  may  see  successful 
results  made. 
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Now,  in  the  context  of  that,  we  also  are  working  on  the  adoption 
■of  rules  which  hopefully  would  be  substantially  patterned  after  the 
Federal  rules  and  thereby  take  advantage  of  an  already  well-developed 
bodv  of  law. 

So  I  think  we  are  making  progress  and  the  Mississippi  judiciary, 
in  my  view,  is  sound  and  healthy,  but  like  that  of  many  other  States 
and  of  the  federal  system,  it  is  overworked  at  the  present  time. 

Mr.  Westphal.  I  might  make  two  observations.  First,  if  you  do 
succeed  in  having  Mississippi  adopt  the  essence  of  the  Federal  Kules 
of  Civil  Procedure,  then  your  decision  on  removal,  when  you  have  to 
make  that  decision,  will  not  be  x^rompted  solely  by  whether  or  not 
3'ou  can  get  into  Federal  court  or  can  use  Federal  Rules  of  Civil 
Procedure  ? 

]Mr.  Eat.  Yes. 

]Mr.  Westphal.  The  other  observation  I  would  like  to  make  is  this, 
that  several  years  ago  the  subcommittee  sent  every  bar  association 
in  the  Nation  copies  of  the  bill  encompassing  this  ALI  proposal 
along  with  some  additional  material  that  tries  to  explain  it  and  in- 
vited each  bar  association  to  give  some  consideration  to  it.  A  number 
of  bar  associations  appointed  committees  for  that  express  purpose  and 
we  have  heard  from  them.  That  has  taken  some  time,  because  these 
things  do  not  move  fast.  But  now,  gradually,  a  number  of  State  bar 
associations  have  supported  this  modest  inroad  in  diversity  juris- 
diction  

Senator  Bcrdick.  Just  a  minute.  Let  me  correct  my  own  staff  mem- 
ber. That  has  not  come  from  the  State  conventions;  that  has  only 
come  from  the  committees. 

Mr.  Westpiial.  Correct,  that  has  not  come  from  the  ABA. 

Senator  Bukdick.  No,  from  the  State  bars. 

Mr.  Westphal.  In  anj^  event,  Mr.  Chairman,  would  you  agree  if  I 
were  to  invite  Mr.  Eay  to  see  what  he  can  do  to  have  his  own  bar 
association  look  into  this  ? 

Senator  Burdick.  I  do  not  like  to  disagree  with  my  own  staff,  but 
if  the  executive  committee  could  agree— you  have  not  yet  had  a  full 
State  bar  session? 

]Mr.  Eay.  Yes. 

I  can  say  this,  I  was  not  aware  of  the  point  you  just  made  that, 
at  some  earlier  time  this  information  had  been  submitted  to  the  State 
bars.  I  have  served  on  the  Board  of  Bar  Commissioners  and  then  as 
president-elect  and  this  year  as  president.  I  presume  this  must  have 
occurred  at  an  earlier  time,  but  I  would  be  more  than  hapi)y  to  present 
this  matter  to  our  board  of  commissioners  for  their  consideration,  and 
beyond  that,  I,  of  course,  do  not  know  what  the  result  of  their  delib- 
erations would  be,  but  I  would  be  very  pleased  to  do  that. 

IMr.  Westpiial.  Thank  you,  Mr.  Chairman,  I  have  no  further 
questions. 

Senator  Burdick.  Thank  you  very  much. 

This  completes  the  second  day  of  our  hearings  on  the  fifth  circuit. 

"We  will  hear  several  other  witnesses  tomorrow.  The  committee  will 
be  in  recess  until  10  o'clock  tomorrow. 

INIr.  Westphal.  Mr.  Ray,  could  I  get  from  you  the  list  of  those  agen- 
cies which  you  mentioned  earlier  in  your  testimony? 

Mr.  Eat.  Yes. 

[The  requested  material  follows :] 
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Atlanta  Regional  Offices 

Department  of  Agriculture 

Consumer  and,  Marketing  Service. — Meat  and  Poultry  Inspection  Office,  South- 
eastern Region ;  Information  Division,  Southeast  Region ;  Plentiful  Foods  Pro- 
gram, Southeastern  Regional  Office;  Poultry  Division  (Market  News  Branch), 
Poultry  and  Poultry  Products  Office. 

Food  and  Nutrition  Service. — Southeast  Area  Office. 

Forest  Service. — Regional  Office,  Region  8 ;  State  and  Private  Forestry  Areas, 
Southeastern  Area  Office. 

Department  of  Commerce 

Bureau  of  the  Census. — Regional  Office. 
Department  of  Defense 

Office  of  Civil  Defense. — Regional  Office   (Thomasville,  Ga.),  Region  3. 
Depart^nent  of  Health,  Education,  and  Welfare 

Regional  Offices. — Regional  Office,  Region  4. 
Food  and  Drug  Administration. — District  Office. 

Department  of  Housing  and  Urban  Development 

Region  4- — Regional  Office. 
Department  of  the  Interior 

Bureati  of  Outdoor  Recreation. — Southeast  Regional  Office. 

Bureau  of  Sport  Fisheries  and  Wildlife. — Regional  Office,  Region  4. 

Department  of  Justice 

Law  Enforcement  Assistance  Administration. — Regional  Office,  Region  S, 
Naturalization  Information  Field  Office. 

Department  of  Labor 

Bureau  of  Labor  Statistics. — Regional  Office,  Region  4. 

Manpower  Administration. — Regional   Office,  Region  4. 

Workplace  Standards  Administration. — Regional  Office. 

Bureau  of  Labor  Standards. — Regional  Office. 

Women's  Bureau. — Regional  Office. 

Office  of  Federal  Contract  Compliance. — Regional  Office. 

Department  of  Transportation 

Federal  Highway  Administration. — Regional  Office,  Region  3. 

National  Highway  Traffic  Safety  Administration. — Regional  Office,  Region  4. 

Urban  Mass  Transit  Administration. — Regional  Office. 

Civil  Service  Commission 

Regional  Office. — Atlanta  Region. 
Commission  on  Civil  Rights 

Field  Office. — Southern  Region. 

Environmental  Protection  Agency 

Interim  Regional  Coordinators. — Region  4. 

Equal  Employment  Opportunity  Commission 
Field  Office. — Atlanta. 

Federal  Communications  Commission 
District  Office. — District  6. 

Federal  Mediation  and  Conciliation  Service 
Regional  Office. — Region  3. 

Federal  Poiocr  Commission 

Regional  Office. — Atlanta. 
Federal  Trade  Commission 

Field  Office. — Atlanta. 
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General  Services  Administration 
Regional  Office. — Region  4. 

National  Archives  and  Records  Centers. — Federal  Records  Center,  Atlanta. 
Business  Service  Centers. — Service  Areas,  Region  4. 
Federal  Information  Centers. — Atlanta. 

Interstate  Commerce  Commission 
Regional  Office. — Atlanta  (Region  3). 

Office  of  Economic  Opportunity 
Regional  Office. — Region  4. 

Office  of  Emergency  Preparedness 
Regional  Office. — Region  3. 

Railroad  Retirement  Board 
Regional  Office. — Atlanta. 

Securities  and  Exchange  Commission 
Regional  Office. — Atlanta. 

[Editor's  Note. — The  following  information  is  presented  as  a  sup- 
plement to  Mr.  Eay's  list  in  accordance  with  Judge  Charles  Clark's 
request :] 

U.S.  Court  of  Appeals, 

Fifth  Circxtit, 
Jackson,  Miss.,  November  4, 191 1/. 
William  P.  "Westphal,  Esq., 

Chief  Counsel,  Subcommittee  on  Improvements  in  Judicial  Machinery,  Com- 
mittee on  the  Judiciary,  U.S.  Senate,  Washington,  D.C. 
Dear  Mr.  Westphal  :  At  the  time  of  my  testimony  I  was  not  aware  that  the 
Federal  Prison  System  (which  is  involved  with  more  than  33%%  of  tlie  cases 
before  our  court)  places  Texas  and  Louisiana  in  its  South  Central  Region  with 
headquarters  in  Dallas  and  places  Mississippi,  Alabama,  Georgia  and  Florida  in 
its  Southeast  Region  with  headquarters  in  Atlanta.  If  it  was  contained  in  the 
listing  of  information  submitted  by  Honorable  James  Hugh  Ray,  it  escaped  my 
attention.  If  the  record  is  still  open  and  this  very  significant  fact  is  not  a  part 
of  it,  I  request  that  it  be  placed  before  the  subcommittee. 

Please  give  my  regards  to  Senators  Burdick  and  Hruska  and  thank  them  again 
for  their  cordiality  and  attentiveness  at  the  hearing. 
Respectfully, 

Charles  Clark,  Circuit  Judge. 

["Whereupon,  at  12 :20  p.m.,  the  subcommittee  was  recessed,  to  recon- 
vene at  10  a.m.,  Thursday,  September  26, 1974.] 
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U.S.    SeXATEj 

Subcommittee  ox  Improvement  in  Judicial  Machinery, 

cojoiittee  on  the  judiciary, 

Washington^  D.C. 
The  subcommittee  met,  pursuant  to  recess,  at  10  o'clock  a.m.,  in 
room  2228,  Dirksen  Senate  Office  Building,  Senator  Quentin  N.  Bur- 
dick  (chairman  of  the  subcommittee)  presiding. 
Present :  Senators  Burdick  and  Hruska. 

Also  present :  William  P.  AYestphal,  chief  counsel ;  William  J.  Wel- 
ler,  deputy  counsel,  and  Kathryn  Coulter,  chief  clerk. 

Senator  Burdick.  Tliis  is  the  third  day  of  hearings  on  the  question 
of  realigning  the  fifth  and  ninth  circuits.  Our  first  witness  this  morning 
■will  be  John  H.  Hall,  attorney  at  law,  Dallas. 
Welcome  to  the  committee,  Mr.  Hall. 

STATEMENT  OF  JOHN  H.  HALL,  ATTORNEY  AT  LAW,  DALLAS,  TEX. 

Mr.  Hall.  Thank  you,  sir. 

I  might  saj',  by  way  of  preface,  that  my  brief  remarks  are  not 
those  of  an  appellate  lawyer  because  I  seldom  appear  in  an  appellate 
court.  My  views  are  those  of  one  whose  appearances  are  in  the  trial 
courts. 

In  August  of  1973,  in  Houston,  when  the  Commission  on  Revision 
of  the  Federal  Court  Appellate  System  held  hearings,  the  Commission 
Avas  told  in  substance  that  it  was  a  misconception  that  the  fifth  circuit 
was  in  trouble.  It  was  told  that  it  was  absolutely  current,  thus  appar- 
ently indicating  that  the  fifth  circuit's  yardstick  for  being  in  or  out 
of  trouble  would  be  whether  the  caseload  is  being  handled,  not  how 
it  is  handled. 

It  seems  to  me  that  being  current  and  being  in  trouble  is  mixing 
apples  and  oranges.  If  expediencies  are  keeping  the  circuit  current, 
it  results  in  dispensing  with  justice,  not  in  the  dispensing  of  justice; 
it  results  in  doing  away  with  the  Anglo-American  adversary  case 
and  controversy  system. 

I  use  that  phrase  because  that  is  the  phrase  used  by  the  fifth  circuit 
in  Hu-ff  V.  Souther-n  Pac'ufiG  Railroad.,  in  the  course  of  its  opinion 
describing  the  manner  in  which  the  circuit  is  handling  its  expanded 
caseload. 

But  this  case  and  controversy  system  is  being  sacrificed  by 
expediency  in  order  to  keep  current.  Figures  were  presented  to  the 
committee  in  Houston  in  August  1973  showing  that  the  fifth  circuit 
caseload  increase  was  some '90  percent  from  1968  to  1973.  Figures 
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were  also  presented  there  showing  that  the  opinions  of  the  judges 
during  the  same  period  of  time  increased  124  percent.  This  increase 
has  been  handled  through  what  the  Court  described  in  its  opinion  in 
Murphy  V.  Holman  as  "judicial  inventiveness"  to  increase  produc- 
tivity and  expedite  disposition. 

I  do  not  see  how  we  can  properly  keep  current  through  expendiency 
any  more  than  a  surgeon  can  perform  a  2-hour  operation  in  30 
minutes. 

When  there  is  an  increase  in  the  caseload  of  some  90  percent,  some- 
thing has  to  give  way  if  the  court  is  to  continue  current.  The  hours 
in  the  day  do  not  increase,  the  days  in  the  week  do  not  increase,  and 
the  judges  do  not  increase.  Many  of  the  lawyers  are  concerned  about 
what  is  the  result  of  this. 

I  think  most  believe  that  the  adversary  case  and  controversy  system 
has  suffered  because  of  the  manner  in  which  the  caseload  is  handled. 
When  you  screen  cases  to  either  curtail  or  eliminate  oral  argument, 
or  put  cases  on  the  summary  calendar,  that  tends  to  do  away  with  the 
adversary  case  and  controversy  system. 

Oral  appellate  argument  has  never  been  said  to  be  unnecessary.  Has 
any  lawyer  or  judge  ever  read  a  brief  without  there  being  some  ques- 
tion raised  which  could  be  answered  in  oral  argument?  Doing  away 
with  oral  arguments  speeds  us  toward  an  administrative  system  as 
distinguished  from  a  judicial  system. 

None  of  the  fifth  circuit  opinions  explaining  the  expediencies  used 
to  handle  the  caseload  give  any  indication  of  the  manner  in  which 
the  law  clerks  are  used.  There  is  wonderment  as  to  whether  perhaps 
the  clerks  are  being  used  for  work  that  is  better  done  by  judges.  How 
is  the  influx  being  handled  when  there  is  no  increase  in  judges  or 
hours  in  the  day  ? 

I  do  not  know  how  it  is  handled  and  cannot  tell  you,  but  I  think 
there  is  apprehension  among  the  lawyers  that  the  law  clerks  may  have 
much  to  do  with  the  judicial  process  as  distinguished  from  the  admin- 
istrative process.  That  may  be  unwarranted.  I  hope  it  is,  and  I  hope 
that,  either  this  subcommittee  will  determine,  or  the  Commission  on 
Revision  of  the  Federal  Court  Appellate  System  has  determined, 
that  the  internal  procedures  are  such  that  the  law  clerks  are  doing 
only  the  work  of  law  clerks. 

If  law  clerks  are  involved  in  duties  better  handled  by  a  judge,  it 
is  submitted  that  a  law  clerk  cannot  do  what  a  judge  should  do  any 
more  than  a  competent  nurse  in  an  operating  room  can  perform 
surgery  for  a  surgeon. 

We  seem  to  be  caught  in  a  wave  of  expediencies  to  keep  current. 
There  was  an  article  in  the  August  1974  American  Bar  Association 
Journal,  speaking  on  why  we  should  retain  the  jury  system  in  trials, 
which  stated : 

"Just  as  justice  delayed  is  justice  denied,  assembly  line  justice  is  no 
justice  at  all." 

I  think  the  fifth  circuit  is  to  be  commended  for  initiating  various 
procedures  to  keep  current,  but  I  feel  that  this  should  continue,  and 
should  have  and  does  have  its  origination,  only  as  a  stop-gap  situation. 

I  have  never  heard  anyone  say  that  the  expediencies  presently  used 
are  better  than  what  was  used  before  the  influx  of  the  caseload. 
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Chief  Justice  Warren  Burger  alluded  to  the  effect  of  a  heavy 
caseload  upon  the  U.S.  Supreme  Court  in  an  article  written  by  him 
which  appeared  in  the  American  Bar  Association  Journal  in  July 
1973.  He  recognized  that  the  caseload  ultimately  affects  the  quality  of 
the  product  of  the  U.S.  Supreme  Court.  This  would  be  just  as  true 
as  it  relates  to  the  courts  of  appeal. 

In  reality,  the  court  of  appeals  is  the  Supreme  Court  to  most  liti- 
gants, for  seldom  do  their  cases  ever  go  to  the  Supreme  Court. 

Any  expediency  used  which  decreases  the  right  of  oral  argument 
or  affects  quality  of  the  product  or  results  in  assembly  line  justice  is  a 
tragedy.  It  is  a  tragedy  not  only  to  the  litigant  in  particular,  but  it  is 
a  tragedy  to  the  people  in  general.  Their  basic  rights  are  just  gradually 
eroding  away  and  they  are  not  even  aware  of  what  is  happening  to 
them. 

I  think  the  problem  is  a  very  difficult  one,  but  if  we  are  to  keep  the 
adversary  case  and  controversy  system,  something  must  be  done.  The 
caseload  continues  to  increase ;  it  is  not  decreasing.  Just  as  the  popula- 
tion increases,  and  just  as  the  popidation  increase  results  in  building 
more  hospitals  and  schools,  it  is  submitted  that  the  caseload  increase 
shoidd  result  in  more  judges. 

We  need  increased  judicial  manpower  for  the  increased  caseload. 
Even  now  the  fifth  circuit  uses  more  judges  than  it  has.  Some  of  the 
district  court  judges  and  some  of  the  judges  from  the  other  circuits 
come  in  and  sit  from  time  to  time  on  the  panels  hearing  the  cases  in 
the  fifth  circuit. 

In  sohdng  the  problem,  it  seems  to  me  that  not  only  could  the  circuit 
be  split  geographically,  but  that  the  number  of  judges  should  be  in- 
creased to  be  commensurate  with  the  need. 

The  fact  that,  historically,  there  have  been  15  judges  for  the  fifth 
circuit  consisting  of  the  six  States  in  it  and  the  Panama  Canal  does 
not  seem  to  me  to  be  a  reason  to  continue  that  number  when  more  are 
needed. 

Thank  you. 

Senator  Bukdtck.  I  just  have  one  or  two  questions,  jSIr.  Hall. 

Testimony  received  in  the  last  9  days  indicates  that,  under  the 
screening  process  practiced  in  the  fifth  circuit,  after  a  case  has  been 
assigned  to  the  panel,  panel  members  read  the  briefs  and  then  deter- 
mine whether  or  not  an  oral  argument  is  necessary,  and  if  any  one  of 
the  three  thinks  an  oral  argument  is  to  be  had,  it  is  granted.  Is  that 
not  a  pretty  good  safeguard  ? 

Mr.  Hall.  I  feel  that,  when  they  are  confronted  with  the  caseload 
that  they  have,  it  tends  to  at  that  point  cause  expediences  to  take  over, 
because,  if  there  is  a  benefit  of  the  doubt,  I  imagine  they  give  the 
benefit  of  the  doubt  to  not  having  the  argument. 

Senator  Buedick.  The  evidence  does  not  show  that ;  they  just  say, 
"If  one  man  alone  for  any  reason  asks  for  an  oral  argument,  it  is 
granted." 

]Mr.  Hall.  Yes. 

Senator  Btjrdick.  You  will  have  to  concede  there  are  cases  that  have 
less  than  real  merit  when  they  come  up. 

INIr.  Hall.  I  will  agree  with-that. 

Senator  Burdick.  We  heard  a  statement  from  Judge  Wisdom  which 
said  that  the  British  judges  handle  several — how  many  did  he  say  ? 
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Mr.  Westphal.  Tlieir  Court  of  Criminal  Appeals  handles  about 
10,000  cases  a  year  as  compared  to  the  3,000  that  the  fifth  circuit  has. 

Senator  Burdick.  I  guess  there  are  other  facts  to  be  weighed,  but 
our  American  system  of  law  springs  from  the  common  haw  system 
which  we  took  from  England.  Do  you  think  they  are  moving  away 
from  that  old  common  law  system  and  not  giving  justice  to  litigants? 

Mr.  Hall.  I  think,  in  the  manner  it  is  handled,  they  are  doing  that.  I 
do  not  profess  to  be  an  expert  on  the  British  system,  although  I  have 
heard  some  of  their  barristers  and  even  the  Lord  Chief  Justice  speak. 
They  do  have  a  system  whereby  their  judges,  as  I  understand  it,  come 
from  the  pick  of  the  trial  bar,  and.  as  I  understand  it,  they  seem  to  be 
very  knowledgeable  and  u])  to  date  in  the  law.  I  think  their  system 
of  selecting  judges  is  entirely  different  from  ours,  and  I  think  that  has 
an  effect  on  this,  when  trying  to  compare  the  two. 

Senator  Burdick.  Well,  before  I  get  along  too  far  in  years  in  this 
committee,  I  am  going  to  take  one  more  trip,  and  I  am  going  to 
look  at  that  British  system  and  see  what  they  are  doing  that  we 
do  not  do  and  see  just  what  is  happening  over  there.  I  was  intrigued 
by  Judge  Wisdom's  statement.  I  could  not  believe  it  for  a  while,  but 
he  seemed  to  be  rather  convincing. 

Well,  we  get  your  point.  We  do  not  want  a  denial  of  justice,  and  you 
are  afraid  if  we  do  not  get  more  judge  power  we  will  not  have  justice 
and  that  the  center  of  justice  will  deteriorate.  Is  that  your  point? 

Mr.  Hall.  Yes,  sir. 

Mr.  Westphal.  I  have  just  a  few  questions,  Mr.  Hall. 

In  your  remarks  j^ou  mentioned  that  you  had  some  question  in  your 
mind,  as  a  lawyer,  as  to  the  extent  to  which  the  law  clerks  employed 
by  the  judges  may,  under  this  pressure  of  a  large  volume  of  cases,  be 
doing  work  in  the  appellate  process  that  is  probably  beyond  the  capac- 
ity of  a  law  clerk  to  do;  you  are  apprehensive  that,  because  of  this 
heavy  volume  of  work,  the  judges  are  probably  forced  to  rely  on  some 
extra  help  from  law  clerks  be^^ond  their  competency,  wliich  they  would 
not  do  if  they  did  not  have  such  a  heavy  caseload  to  cope  with.  Do 
you  recall  that  ? 

Mr.  Hall.  Yes,  sir. 

jNIr.  Westphal.  Of  course,  I  think  this  has  been  the  suspicion  of 
trial  lawyers  for  several  years.  That  is,  we  have  always  suspected  that 
the  law  clerk  wrote  the  opinion  and  had  a  great  deal  of  input  into 
the  decision;  everybody  has  always  been  a  little  bit  suspicious  of 
that. 

I  think  that  in  actuality  what  happens  is  that  if  you  have  a  good 
conscientious  judge — as  I  w^ould  estimate  99  of  every  100  of  our  judges 
are,  by  and  large — then  they  will  not  suffer  any  law  clerk  to  make  a 
decision  for  them.  They  do  get  help  from  the  law  clerk  in  the  initial 
drafting  of  an  opinion  or  the  initial  research  on  a  legal  issue.  I  think 
that  that  fact  may  vary ;  as  the  caseload  of  a  court  gets  too  hea^'T  for 
the  judge  to  bear  you  get  more  and  more  reliance  on  a  law  clerk. 

There  have  been  proposals  made  that  the  Congress  should  authorize, 
in  addition  to  the  two  or  three  law  clerks  that  work  for  each  appellate 
judge,  a  corps  of  five  or  six  staff  attorneys  for  each  circuit  court  of 
appeals.  They  would  be  headed  by  a  man  who  has  had  considerable 
trial  experience,  to  whom  we  would  pay  a  commensurate  salary,  and 
these  staff  attorneys  would  work  for  the  court  as  a  whole  in  the  appel- 
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late  process.  They  would  assist  in  the  screening  in  this  way.  After  the 
judges  have  made  the  initial  determination  that  a  case,  for  example, 
would  not  be  accorded  oral  argument  but  would  be  decided  on  the 
briefs,  then  the  staff  attorneys  would  try  to  analyze  the  issues,  the 
evidence  and  the  law  in  the  case  and  lay  it  before  the  judges.  The 
judges  would  then  make  a  tentative  decision,  and  they  would  then  get 
some  help  from  either  their  individual  law  clerks  or  these  staff  attor- 
neys in  the  drafting  of  an  opinion. 

Now,  what  reaction  do  you  have  as  a  trial  attorney  in  the  State  of 
Texas  to  that  concept  of  "staff  attorneys  ?" 

]Mr.  Hall.  Well,  I  gather  that  you  are  creating  sort  of  an  adminis- 
trative mini-judge,  aiid  to  me,  rather  than  doing  that,  I  would  rather 
see  more  judges. 

I  think,  certainly,  that  if  there  is  anything  to  this  apprehension 
that  the  lawyers  have  concerning  law  clerks,  that  that  system  would 
be  better  than  the  present  one,  but  I  do  not  think  it  would  be  as  good 
as  having  more  judges. 

Mr.  Westpiial.  Of  course,  in  the  best  of  all  worlds,  we  would  like  to 
have  our  judges  have  a  caseload  that  they  could  handle  personally,  that 
they  could  handle  without  need  of  law  clerks,  and  we  would  be  sure 
that  we  would  have  each  judge  making  his  own  mature,  deliberate  de- 
cision on  the  facts  in  the  case.  That  is  the  best  of  all  worlds.  But  I  am 
sure  you  realize  that,  as  this  volume  of  legal  business  grows ;  we  are 
never  going  to  be  able  to  go  back  to  that  so-called  best  of  all  Avorlds, 
that  we  do  have  to  make  some  changes  in  our  method  of  handling  an 
ever-increasing  volume  of  cases.  Is  that  not  true  ? 

]Mr.  Hall.  I  do  not  look  at  it  that  way  if  you  proceed  from  the  pre- 
mise that  our  system  is  the  best  system.  That  is  why  I  alluded  to  the 
idea  of  using  a  nurse  in  an  operating  room  to  try  to  cut  down  on  time. 
I  do  not  see  how  you  can  change  the  system,  if  you  believe  in  the  basic 
system. 

^  We  have  increased  other  things  because  of  population  increases,  and 
I  do  not  see  why  we  should  not  increase  juclge  power  because  of  the 
same  thing. 

]Mr.  Westpilvl.  Let  me  draw  an  analogy  to  what  examples  you  have 
given  here. 

I  am  sure  that  in  the  field  of  surgery  there  used  to  be  the  day  that 
the  surgeon  did  everything  in  connection  with  the  surgery,  including 
stitching  up  the  incision.  He  did  everything.  Now  the  practice  is  that 
a  good  competent  surgical  nurse  in  there  will  sometimes  herself  stitch 
up  the  wound,  as  long  as  she  does  it  under  the  supervision  of  the  sur- 
geon, who  is  still  there  and  is  concerned  about  other  things  such  as 
watching  the  vital  signs  of  the  patient.  Now,  the  surgeon  needs  her 
help  in  order  to  perform  his  skill  well. 

I  do  npt  know  what  the  size  of  your  law  firm  is,  but  when  I  was  prac- 
ticing law  and  was  the  main  trial  attorney  in  the  firm,  I  had  the  help 
of  younger  lawj^ers  in  my  office.  They  either  rendered  assistance  on  a 
case  while  I  was  in  trial  on  that  case,  or  they  were  preparing-  other 
cases  for  me.  Would  you  not  concede  that,  drawing  that  analogy,  judges 
do  have  to  have  the  help  of  law  clerks  and  do  have  to  have  the  help  of 
staff  attorneys,  and  that  the  main  thing  that  keeps  the  system  working 
properly  is  that  the  judge  who  has  this  assistance  of  staif  is  not  so  over- 
worked that  he  cannot  still  give  his  own  close  personal  supervision  and 
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have  his  own  imprint  on  the  end  product  ?  Do  you  think  those  are  the 
prof)er  guidelines  ? 

Mr.  Hall.  I  think  they  are.  I  think  that,  if  there  is  a  hole  in  that,  so 
to  speak,  it  is  to  make  sure  that  it  does  not  proceed  to  the  point  where 
in  fact  the  law  clerk  or  staff  attorneys  are  in  reality  doing  what  the 
judge  should  be  doing.  To  me  the  issue  is  how  that  line  is  determined 
and  who  makes  sure  it  is  not  crossed. 

Mr.  Westphal.  That  is  absolutely  correct.  You  put  your  finger  on 
it.  If  I  come  in  to  your  firm  and  retain  ycu  as  a  lawyer  at  whatever 
hourly  rate  we  agree  on  to  handle  a  case,  the  only  way  I  know  that  you 
are  going  to  do  the  work  on  my  case  rather  than  have  some  young 
lawyer  in  you  firm  who  is  just  one  year  out  of  law  school  doing  that 
work,  is  to  have  confidence  in  you  and  in  your  integrity  and  ability 
as  a  lawyer.  Then  I,  as  your  client,  would  be  satisfied.  It  is  the  same 
way  with  us  as  lawyers  as  we  view  our  appellate  judges.  We  have  to 
have  confidence  in  their  integrity,  in  their  conscientiousness  about 
their  work.  We  have  to  trust  that  they  will  not  suffer  any  law  clerk 
to  be  making  any  active  decisions  for  them.  Isn't  that  about  what  it 
boils  down  to? 
Mr.  Hall.  Yes. 

Mr.  Westphal.  Do  you  have  any  feelings  about  one  of  the  proposals 
ultimately  recommended  by  the  Commission  which  would  divide 
the  six  States  of  the  fifth  circuit  by  putting  the  four  eastern  States  in 
one  circuit  and  Texas  and  Louisiana  into  a  second  circuit?  Do  you 
have  any  feelings  about  a  circuit  composed  of  only  the  States  of  Texas 
and  Louisiana  ? 

Mr.  Hall.  No.  I  think  that  if  they  are  going  to  be  split,  No.  1,  it  is 
better  to  use  States  within  the  circuit  rather  than  bring  in  other 
States;  plus  the  fact  that  to  have  adjoining  States  together  would 
make  the  most  sense. 

As  I  recall  the  figures,  if  Texas,  Louisiana,  and  Mississippi  were 
together  with  the  Panama  Canal  Zone  and  if  the  other  three  to  the 
East  were  together,  then  I  believe  the  caseload  is  substantially  the 
same  for  each. 

Mr.  Westphal.  Well,  I  think  that  was  true  for  the  197-^  statistics. 
I  think  as  the  filing  picture  has  changed  a  little  bit  in  1974,  and  we 
get  very  close  to  equality  in  caseload  under  a  4  to  2  split.  I  will  supply 
you  with  the  figures  here  in  a  moment. 

Mr.  Hall.  That  would  seem  to  be  the  situation  under  the  latest 
figures.  I  would  see  no  objection  to  that.  I  do  not  know  what  or  how 
to  project  what  it  might  be  in  the  future.  If  we  split  it  that  way,  and 
then  find  that  the  whole  situation  changes  so  that  perhaps  it  doubles 
in  the  east  or  perhaps  it  doubles  in  the  west,  I  do  not  know  what  we 
would  do  to  settle  that  problem. 

Senator  Burdick.  The  record  shows  that  you  people  in  Texas  are 
big  litigators.  The  biggest  increase  is  generated  right  there  in  Texas. 

Mr.  Westphal.  In  any  event,  as  a  lawyer  you  have  no  strong  feeling 
that  a  circuit  should  consist  of  more  than  two  States? 

Mr.  Hall.  No. 

Mr.  Westphal.  I  believe  that  is  all  the  questions  I  have,  Mr.  Chair- 
man. 

Just  one  thing.  Do  you  have  an  extra  copy  of  your  prepared  remarks 
with  you,  or  if  not,  may  we  borrow  your  copy  and  Xerox  it? 

Mr.  Hall.  Certainly. 
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Senator  Burdick.  Any  questions,  Senator  ? 
Senator  Hruska.  I  have  no  questions. 
Thank  3'ou  for  appearing  here,  Mr.  Hall. 

[Editor's  Note.— In  preparation  for  these  hearings,  the  subcommittee  sought 
the  views  of  the  State  Bar  of  Texas.  The  subcommittee  unfortunately  did  not 
receive  a  response  from  the  State  Bar  of  Texas  until  after  completion  of  the 
hearings.  There  follows  a  complete  record  of  all  the  pertinent  correspondence 
between  the  subcommittee  and  the  State  Bar  of  Texas.] 

U.S.  Senate, 
Committee  on  the  Judiciaet, 
Subcommittee  on  Improvements  in  Judicial  Machinery, 

Washington,  B.C.,  September  9, 1974- 
Mr.  Lekoy  Jeffers, 

Attorney-at-Law,  Vinson,  Elkins,  Searls,  Connolly  and  Smith,  First  City  National 
Bank  Building,  Houston,  Tex. 
Dear  Mr.  Jeffers:  In  preparation  for  this  subcommittee's  consideration  of 
recommendations  by  the  Commission  on  Revision  of  the  Federal  Court  Appellate 
System  with  reference  to  the  division  of  the  Fifth  Circuit,  I  have  just  finished 
reading  your  interesting  testimony  given  approximately  one  year  ago  when  the 
conunission  met  in  Houston. 

In  addition  to  sponsoring  the  legislation  which  created  that  commission,  this 
subcommittee  under  the  chairmanship  of  Senator  Burdick  has  also  been  hand- 
ling S.  1876  which  contains  the  proposals  to  make  a  limited  restriction  upon  the 
diversity  jurisdiction  of  the  district  courts  in  addition  to  other  revisions  and  im- 
provements in  federal  jurisdiction.  In  your  testimony  you  mentioned  that  the 
Texas  State  Bar  Association,  at  its  July  197.3  meeting,  created  a  special  com- 
mittee to  study  the  matter  of  federal  court  jurisdiction,  including  S.  1876.  I 
would  appreciate  it  if  you  could  now  advise  whether  the  special  committee  of 
the  bar  association  has  completed  its  study  and  particularly  whether  it  has 
taken  a  position  with  reference  to  S.  1876. 

I  would  also  like  to  inquire  whether  the  bar  association  has  now  taken  any 
ofiicial  position  with  reference  to  proposals  to  divide  the  Fifth  Circuit  as  a  means 
of  coping  with  the  ever  increasing  appellate  caseload  in  that  circuit.  Whether  or 
not  an  official  position  has  been  taken,  am  I  correct  in  assuming  that  either  you 
or  your  successor  as  the  president  of  the  bar  association  would  be  interested  in 
presenting  either  a  written  statement  or  oral  testimony  when  this  subcommittee 
considers  the  various  proposals  made  by  the  commission  with  reference  to  the 
Fifth  Circuit?  I  would  appreciate  hearing  from  you  on  this  latter  i>oint  at  your 
earliest  convenience. 
Sincerely, 

William  P.  Westphal,  Chief  Counsel. 


State  Bar  of  Texas, 
Houston,  Tex.,  Octoder  29, 1974. 
Mr.  William  P.  Westphal, 

Chief  Counsel,  SuhcommAttee  on  Improvements  in  Judicial  Machinery,  Commit- 
tee on  the  Judiciary,  U.S.  Senate,  Washington,  B.C. 

Dear  Mr.  Westphal  :  Your  September  9  letter  inquires  as  to  whether  the 
State  Bar  of  Texas  has  taken  any  official  position  with  reference  to  proposals 
to  divide  the  Fifth  Circuit,  on  S.  1876  or  other  proposals  to  limit  diversity  juris- 
diction of  the  district  courts,  or  with  reference  to  other  revisions  and  improve- 
ments in  federal  jurisdiction.  During  my  Presidency  of  the  State  Bar  of  Texas, 
the  Board  of  Directors  on  its  behalf  did  take  official  action  with  reference  to 
these  proposals.  The  action  taken  was  reported  by  me  to  the  Commission  on 
Revision  of  the  Federal  Court  Appellate  System  for  incorporation  in  its  record 
and  in  the  official  report  to  be  made  by  it.  I  am  enclosing  copies  of  my  letters 
making  these  reports. 

The  State  Bar  of  Texas,  of  course,  continues  to  be  very  much  interested  in 
all  proposals  and  legislative  developments  concerning  the  Fifth  Circuit  and 
concerning  revisions  in  federal  appellate  court  jurisdiction  and  procedures.  I  am 
confident  that  the  State  Bar  of  Texas  would  want  to  be  represented  by  oral 
testimony  and  written  statement  at  any  Subcommittee  hearing  conducted  on  the 
subject,  i  am  sending  a  copy  of  your  letter  and  of  this  letter  to  Honorable  Lloyd 
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Lochridge,  the  current  President  of  the  State  Bar  of  Texas,  for  his  information 
and  for  his  confirmation  of  my  view  that  the  State  Bar  of  Texas  would  lilie  the 
opportunity  of  presenting  its  official  position  to  the  Subcommittee  at  any  hear- 
ings conducted  by  it  on  these  subjects. 

Sincerely  yours, 

Leegy  Jeffers. 

[Editor's  Note.— The  enclosures  in  Mr.  Jeffers'  October  29th  letter  follow:] 

State  Bar  of  Texas, 
Houston,  Tex.,  December  3, 1973. 

Hon.  A.  Leo  Levin, 

Executive  Director,   Commission   on  Revision  of  the  Federal  Court  Appellate 
System,  Court  of  Claims  BniUing,  Washington,  D.C. 

Dear  Professor  Levin  :  I  am  enclosing  20  copies  of  the  Statement  of  Position 
of  the  State  Bar  of  Texas  concerning  the  three  atlernative  realignments  to  which 
the  consideration  of  the  Commission  has  been  narrowed  according  to  its  pre- 
liminary report.  You  will  note  that  this  Statement  of  Position  of  the  State  Bar 
of  Texas  favors  the  first  alternative  described  in  the  preliminary  report  and 
recommends  its  adoption. 

Sufficient  copies  are  enclosed  for  distribution  to  all  members  of  the  Commission. 

Sincerely  yours, 

Leroy  Jeffers,  President. 


State  Bar  of  Texas, 
Houston,  Tex.,  December  3, 1973. 

Commission  on  Revision  of  the  Federal  Court  Appellate  System, 
Court  of  Claims  Building, 
Washington,  D.C. 

To  the  Honorable  Members  of  the  Commission  :  The  State  Bar  of  Texas 
has  now  given  careful  consideration  to  the  preliminary  report  of  the  Commis- 
sion enumerating  three  alternative  proposals  for  the  realignment  of  the  United 
States  Court  of  Appeals  for  the  Fifth  Circuit  which  are  stated  "to  remain 
under  active  consideration."  Appropriate  Committees  of  the  State  Bar  of  Texas 
have  deliljei-ated  upon  the  preliminary  report  and  the  three  alternative  realign- 
ments pursuant  to  the  Commission's  invitation  to  the  Bar  for  "reasoned  com- 
ments and  advice."  The  result  is  that  the  Board  of  Directors  has  voted  over- 
whelmingly to  recommend  to  the  Commission  that  it  adopt  the  first  alternative 
described  in  its  preliminary  report  under  which  there  would  be  a  realignment 
of  the  Fifth  Circuit  into  two  Circuits  composed  of  Florida,  Georgia  and  Alabama 
in  one  and  composed  of  Texas,  Louisiana,  Mississippi  and  the  Canal  Zone  in  the 
other.  The  policy  reasons  behind  the  recommendation  that  the  first  alternative 
be  adopted  as  the  most  desirable  of  the  three  still  under  active  consideration 
are  as  follows : 

(1)  This  alternative  would  make  the  two  emerging  Circuits  more  equal  in 
caseload  than  either  of  the  other  two  alternatives  based  on  1973  filings  as 
described  in  the  preliminary  report.  This  most  even  case  division  of  the  three 
alternatives  is  stated  to  be  1,500  cases  in  the  Florida,  Georgia  and  Alabama 
Circuit  and  1,464  cases  in  the  Texas,  Louisiana,  Mississippi  and  Canal  Zone 
Circuit.  Based  on  the  most  reasonable  projections,  the  caseload  between  the 
two  emerging  Circuits  under  the  first  alternative  is  likely  to  continue  to  be  more 
evenly  divided  than  would  be  the  case  under  either  of  the  other  two  stated 
alternatives. 

(2)  The  first  alternative  results  in  the  two  emerging  Circuits  which  would 
be  most  cohesive  geographically.  Contiguous  states  would  be  present  in  both 
Circuits.  Transportation  facilities  between  points  in  Texas,  Louisiana  and  Mis- 
sissippi and  New  Orleans  are  quite  good.  Transportation  facilities  are  further 
very  good  between  points  in  the  cohesive  states  of  Florida,  Georgia  and  Ala- 
bama,   particularly    with   Atlanta,    Miami,    Jacksonville   and    Birmiughnm. 

(3)  The  first  alternative  does  not  disturb  any  other  existing  Circuit  and 
maintains  continuity  by  preserving  present  alignments  among  the  two  groups 
of  continguous  states  into  which  the  Fifth  Circuit  would  be  divided. 

(4)  Alternative  1  would  maintain  a  higher  degree  of  desirable  variations  in 
economy  and  viewpoints  than  would  either  the  second  or  third  alternatives 
and  in  the  judgment  of  the  State  Bar  of  Texas  would  result  in  the  best  bal- 

.  anced  realignments  of  any  of  the  three  proposed. 
Respectfully  submitted. 

Leroy  Jeffers,  President. 
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State  B.vb  of  Texas, 
Houston,  Tex.,  June  21, 1974. 
Hon,  A.  Leo  Levin, 

Executive  Director,   Commission  on  Revision  of  the  Federal  Court  Appellate 
System,  Court  of  Claims  Building,  Washington,  D.C. 

Dear  Professor  Le\t:n  :  The  Board  of  Directors  of  the  State  Bar  of  Texas, 
which  is  composed  of  thirty  members  elected  by  printed  mail  ballot  by  tlie 
lawyers  in  the  various  geographic  Bar  Districts,  has  unanimously  adopted  three 
recommendations  to  the  Commission  on  Revision  of  tlae  Federal  Court  Appellate 
System  relating  to  issues  which  you  now  have  under  consideration.  The  State  Bar 
of  Texas  is  a  statutory  agency  of  which  all  of  the  approximately  24,000  licensed 
lawyers  in  Texas  are  members.  It  is  declared  by  the  statute  to  be  a  part  of  the 
Judicial  Branch  of  the  government  of  the  State  of  Texas. 

We  will  greatly  appreciate  your  informing  the  members  of  the  Commission 
and  entering  into  the  records  of  the  Commission  the  following  recommendations  : 

(1)  It  is  recommended  that  the  right  to  oral  argument  of  all  cases  in  the 
United  States  Courts  of  Appeals  be  preserved  and  strengthened.  In  the  numerous' 
instances  where  it  has  been  eliminated  or  severely  curtailed,  it  is  recommended 
that  it  be  restored.  It  is  deemed  that  oral  advocacy  is  a  traditional,  vital  and 
important  part  of  the  adversary  process  and  that  its  erosion  constitutes  a  weak- 
ening of  the  adversary  system  of  justice  and  the  acceleration  of  a  trend  toward 
the  administrative  rather  than  the  adjudicative  disposition  of  appeals. 

(2)  It  is  recommended  that  the  statutory  provision  for  the  convening  of  three- 
judge  federal  courts  be  repealed.  Such  action  would  conserve  judicial  time  both 
at  the  trial  and  appellate  court  levels  without  adverse  effects  on  the  adversary 
process  or  the  proper  adjudication  of  constitutional  issues. 

(3)  It  is  recommended  that  the  jurisdiction  of  United  States  District  Courts 
and  United  States  Courts  of  Appeals  to  review  final  judgments  of  state  courts 
in  criminal  cases  be  either  abolished  or  severely  curtailed  by  statute.  The  rec- 
ommendation is  that,  in  any  event,  the  grounds  upon  which  judicial  review  is 
sought  in  the  federal  courts  must  have  been  first  raised  and  fully  developed  in 
the  state  court  in  which  the  judgment  in  the  criminal  case  was  entered  and  the 
remedy  in  the  state  court  thereafter  completely  exhausted  by  appeal  to  the 
highest  appellate  court  in  the  state  having  jurisdiction  of  the  case  and  thereafter 
by  appeal  or  petition  for  writ  of  certiorari  to  the  United  States  Supreme  Court. 
This  recommendation  is  addressed  to  the  problem  of  numbers  of  cases  in  the 
federal  courts  which  can  never  be  dealt  with  by  changes  in  structures  or  pro- 
cedures except  by  way  of  stop-gap  measures  until  this  source  of  federal  cases 
is  eliminated  or  severely  curtailed. 

Respectfully  yours, 

Lekoy  Jeffers,  President. 

State  Bar  of  Texas, 
Austin,  Tex.,  November  4, 1914- 

Re  Position  of  the  State  Bar  of  Texas  with  reference  to  Proposals  to  Divide 
tlie  Fifth  Circuit,  on  S.  1876  or  Other  Proposals  to  Limit  Diversity  Juris- 
diction of  the  District  Courts  or  with  reference  to  Other  Revisions  and 
Improvements  in  Federal  Jurisdictions 
Mr.  William  T.  Westphal, 

Chief  Counsel,  Subcommittee  on  Improvements  iv  Judicial  Machinery,  Commit- 
tee on  the  Judiciary,  U.S.  Senate,  Washington,  D.C. 
Dear  Mr.  Westphal  :  I  have  received  a  copy  of  a  letter  dated  October  29,  1974 
addressed  to  you  by  my  distinguished  predecessor,  Leroy  JefEers,  respecting  the 
above  mentioned  subject. 

He  has,  of  course,  accurately  stated  the  official  action  taken  by  the  State  Bar 
of  Texas  through  its  Board  of  Directors  during  his  Presidency  and  reflected 
by  the  letters  which  he  wrote  under  date  of  December  3,  1973  and  June  27,  1974 
to  the  Honorable  A.  Leo  Levin,  Executive  Director  of  the  Commission  on  Revi- 
sion of  the  Federal  Court  Appellate  System  there. 

The  State  Bar  of  Texas  would  indeed  like  an  opportunity  to  present  its  official 
position  to  the  Subcommittee  at  any  hearings  conducted  by  it  on  the  subject  and 
to  supply  a  written  statement  at  such  hearings. 

I  would  be  most  appreciative  if  you  could  have  me  notified  when  there  may  be 
held  any  such  hearings  and  when  our  position  may  be  presented. 
Sincerely  yours, 

Lloyd  Lochridge. 
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U.S.  Senate, 
Committee  on  the  Judiciaey, 
Subcommittee  on  Improvements  in  Judicial  Machinery, 

Washington,  D.C.,  November  7, 197Ji. 
Mr.  Lloyd  Lochridge, 
P7'esident,  State  Bar  of  Texas, 
Austin,  Tex. 

Dear  Mr.  Lochridge  :  This  will  acknowledge  receipt  of  your  letter  of  Novem- 
ber 4tli,  referring  to  the  exchange  of  correspondence  between  Mr.  Jeft'ers  and  me 
relative  to  the  position  of  the  State  Bar  of  Texas  on  proposals  to  divide  the 
Fifth  Circuit. 

After  my  letter  of  September  9th  to  Mr.  Jeffers,  I  had  a  telephone  conversa- 
tion with  him  on  September  16,  1974,  in  which  I  advised  that  the  subcommittee 
had  scheduled  hearings  on  this  legislation  on  September  24th,  25th  and  26th 
and  indicated  our  desire  to  have  a  representative  of  the  State  Bar  of  Texas 
appear  at  the  hearings.  It  is  my  recollection  that  Mr.  Jeffers  informed  me  of  the 
fact  that  you  had  succeeded  him  and  I  understood  that  he  would  refer  my 
request  on  to  you.  Thereafter,  I  was  not  advised  that  your  association  would  be 
able  to  send  a  representative  to  the  hearings  on  any  of  these  dates  and  there- 
fore I  arranged  to  incorporate  in  the  hearing  record  the  Statement  of  Position 
contained  in  Mr.  JefEer's  letter  of  December  3,  1973,  to  the  Commission  on  Revi- 
sion of  the  Federal  Court  Appellate  System. 

Thus,  at  the  present  time,  there  are  no  further  hearings  contemplated  by  the 
subcommittee.  However,  it  is  always  possible  that  Senator  Burdick,  as  chairman 
of  the  subcommittee,  may  schedule  some  additional  hearings  and  if  so  we  would 
at  that  time  be  happy  to  receive  the  testimony  which  you  might  deem  necessary 
as  a  supplement  to  the  position  statement  of  December  3,  1973.  I  am  sending 
a  copy  of  this  letter  to  Mr.  Jeffers  by  way  of  acknowledging  his  letter  of 
October  29,  1974. 
Sincerely, 

William  P,  Westphal,  Chief  Counsel. 


State  Bar  of  Texas, 
Austin,  Tex.,  Novetnbcr  15, 197 Jf. 

Re :  Position  of  the  State  Bar  of  Texas  with  reference  to  proposals  to  divide 
the  Fifth  Circuit;  on  S-1876  or  other  proposals  to  limit  diversity  jurisdic- 
tion of  the  District  Court  or  with  reference  to  other  revisions  and  improve- 
ments in  Federal  jurisdiction 

Mr.  William  T.  Westphal, 

Chief  Counsel,  Subcommittee  on  Improvements  in  Judicial  Machinery,  Commit- 
tee on  the  Judiciary,  U.S.  Senate,  Washington,  D.C. 
Dear  JIr.  Westphal  :  Thank  you  for  your  letter  of  November  7th  pointing  out 

that  the  Subcommittee  has  already  had  its  hearings  on  this  particular  legislation 

on  September  24-26  and  that  you  will  let  me  know  should  any  further  hearings 

be  scheduled  by  the  Chairman,  Senator  Burdick. 
Good  wishes, 


Sincerely, 


Lloyd  Lochridge. 


Senator  Burdick.  Mr.  Joe  J.  Harrell,  attorney  at  law,  Pensacola, 
Fla.,  is  our  next  witness.  I  assume  you  are  here  to  let  tlie  record  also 
show  that  we  have  some  litigators  down  there  in  Florida,  too. 

STATEMENT  OF  JOE  J.  HARRELL,  ATTORNEY  AT  LAW, 

PENSACOLA,  FLA. 

Mr.  Harrell.  Good  morning. 

Senator  Burdick.  Welcome  to  the  committee,  Mr.  Harrell. 

]Mr.  Harrell.  I  am  Joe  J.  Plarrell  from  Pensacola,  Fla.  I  have  been 
a  member  of  the  Florida  Bar  since  1948,  and  have  practiced  in  Pensa- 
cola continually  since  that  time.  I  have  been  a  member  of  the  Board 
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of  Governors  of  the  Florida  Bar,  a  member  of  the  Florida  delegation 
to  the  Fifth  Circuit  Conference  since  1970,  and  a  member  of  the  com- 
mittee that  was  appointed  by  the  president  of  the  Florida  Bar  to 
study  the  problem  of  restructuring  the  fifth  circuit,  which,  I  believe, 
was  activated  in  September  1973. 

A  report  was  made  to  the  Florida  Bar  by  the  chairman  of  that  com- 
mittee, Thomas  C.  ]McDonald,  Jr.,  and  with  your  indulgence  I  would 
like  to  read  the  minutes  reflecting  that  report.  It  is  very  short. 

This  is  an  excerpt  from  the  minutes  of  the  regular  meeting  of  the 
Florida  Bar  held  September  20,  21,  and  22,  1973,  relating  to  item  17, 
the  Commission  on  Revision  of  the  Federal  Court  Appellate  System. 
Chairman  Thomas  C.  McDonald,  Jr.,  reported,  in  behalf  of  the  ad  hoc 
committee  appointed  by  President  Hadlow,  as  a  representative  on  the 
board  which  attended  a  hearing  on  the  restructuring  of  the  Fifth 
Judicial  Circuit  held  September  5, 1973,  as  follows : 

Upon  motion  made,  seconded  and  carried,  the  Board  endorsed  the  recommenda- 
tion by  several  members  of  the  judiciary  who  have  appeared  before  the  Commis- 
sion to  the  effect  that  a  division  should  be  effected  within  the  fifth  circuit ;  recom- 
mended that  Florida  be  joined  with  as  few  States  as  is  feasible  in  the  judgment 
of  the  Commission  and  that  Florida  be  joined  only  with  States  presently  in  the 
fifth  circuit;  and  approved  the  continuance  of  the  ad  hoc  committee  and  em- 
powered it  to  express  the  Board's  views  and  to  assist  the  worli  of  the  Commission 
in  any  way  possible  ? 

I  think  that  statement  of  the  position  of  the  Board  of  Governors  of 
the  Florida  Bar  is  clearly  set  forth.  The  committee  felt,  and  it  was  the 
feeling  of  the  Florida  Bar,  that  the  fifth  circuit  should  be  divided  and 
that  Florida  should  in  fact  be  aligned  with  one  or  more  States  in  the 
new  alignment  of  the  fifth  circuit. 

It  was  the  feeling  that  Florida  should  be  aligned  certainly,  with 
Georgia  and  possibly  with  Alabama  and  Mississippi.  From  here  on  I 
will  be  giving  you  essentially  my  own  views,  and  I  would  not  want 
them  to  intrude  on  the  official  position  of  the  Florida  Bar  which  I  have 
just  set  forth. 

I  have  been  a  practicing  attorney  engaged  in  general  trial  practice 
in  Pensacola.  I  am  a  member  of  a  firm  that  has  nine  men  m  it.  We  prac- 
tice in  Pensacola,  which  is  a  little  unusual  geographically  in  that  we  are 
only  13  miles  from  the  Alabama  state  line  and  some  700  miles  from 
Miami.  We  are  closely  aligned  in  many  respects  with  Alabama  insofar 
as  our  basic  location  is  concerned. 

Mr.  Westphal.  How  far  are  you  from  Atlanta  ? 

Mr.  Harrell.  Do  not  hold  me  to  this  exactly,  but  I  will  say  something 
like  450  miles.  Wliile  we  are  on  that,  I  can  tell  you  with  more  assurance 
we  are  1  hour  by  plane  from  Atlanta. 

I  might  digress  right  now  to  state  that  it  was  the  feeling  of  the  com- 
mittee that  insofar  as  oral  arguments  were  concerned,  it  would  be  well 
if  oral  arguments  could  be  held  in  perhaps  Atlanta,  Jacksonville,  and 
INIiami.  Although  I  am  from  Pensacola,  I  recognize  that  the  bulk  of 
the  work  of  the  Florida  caseload  comes  out  of  Miami.  It  would  be  un- 
realistic for  me,  even  though  I  am  far  away,  to  think  that  it  would  not 
be  more  feasible  for  the  court  to  sit  in  Miami  than  for  it  to  sit  else- 
where. As  far  as  a  practicing  attorney  in  Pensacola  is  concerned,  for 
the  convenience  of  himself, and  his  client,  either  New  Orleans  or 
Atlanta,  just  an  hour,  give  or  take  a  few  minutes,  away  is  best.  Often- 
times we  have  had  oral  arguments  in  Jacksonville  and,  with  the  present 
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strike  of  National  Airlines,  and  even  routinely,  it  is  difficult  to  get  from 
Pensacola  to  Jackonsville,  much  more  difficult  tlum  it  is  to  go  to 
Atlanta  or  New  Orleans, 

It  is  my  view  that  the  fifth  circuit  should  be  divided,  and  it  would 
seem  logical,  certainly,  in  keeping  with  the  recommendations  of  the 
Commission,  that  Florida  be  joined  with  Georgia,  Alabama  and  per- 
haps Mississippi  in  a  realignment  of  a  new  circuit.  This  would  make 
sense  to  me  geographically. 

It  would  also,  I  think,  facilitate  the  handling  of  business  because 
Miami,  as  I  said,  has  by  far  the  greater  caseload  in  Florida.  If  we  had 
sucli  an  alignment  I  do  not  think  perhaps — at  least  in  my  personal 
judgment— we  would  have  the  problem,  suggested  by  Judge  Wisdom, 
of  the  proliferation  of  the  circuits  which  would  impair  the  court  struc- 
ture and  lead  to  provincialism.  We,  in  Pensacola,  are  as  different  from 
Miami,  almost,  as  daylight  from  dark.  We  have  a  different  view.  We 
have  some  alignments  which,  it  seems  to  me,  would  lead  to  a  caseload 
that  would  give  a  broad  spectrum  insofar  as  the  work  of  the  court  was 
concerned,  bearing  in  mind  of  course,  that  Atlanta  and  Greorgia  are 
growing,  and  Atlanta  is  becoming  a  business  center  and  sophisticated 
insofar  as  business  transactions  and  work  are  concerned. 

It  is  our  feeling  that  Texas,  being,  other  than  Florida,  the  fastest 
growing  State,  logically  should  be  in  a  separate  circuit,  partly  in  order 
to  help  meet  the  problem  that  you  are  confronted  with. 

I  am  mindful  of  Judge  Wisdom's  feeling  that  there  should  be  no  re- 
structuring of  the  fifth  circuit.  I  have  read  a  copy  of  his  report,  whicli 
I  believe  was  given  on  September  24.  I  can  only  say  that,  although  I 
have  a  great  respect  for  Judge  Wisdom,  I  feel  personally  that  he  is 
too  apprehensive  in  his  remarks  insofar  as  his  feeling  that  the  whole 
idea  of  a  strong  Federal  system  of  courts  would  be  impaired  by  the 
division  of  the  fifth  circuit  into  two  circuits. 

Last  year,  I  have  been  given  to  understand,  was  the  first  recent  year 
in  which  the  fifth  circuit  was  behind  in  its  caseload,  having  some  300 
cases  to  cany  over.  The  court  screened  50  to  60  percent  of  the  cases 
without  oral  argument.  In  other  cases,  the  time  for  oral  argument  was 
cut  down.  As  a  practicing  attorney,  a  trial  lawyer,  I  personally  feel 
that  it  would  be  wiser  to  screen  cases  if  there  is  not  enough  time,  and, 
on  the  cases  which  warrant  it,  give  the  lawyers  a  little  more  time, 
rather  than  the  15  minutes,  for  example,  that  might  be  allotted  for  oral 
argument. 

That  is  just  a  personal  view.  I  am  mindful  of  the  fact  that  some- 
thing has  to  be  given  up  in  the  balance,  and  I  only  suggest  that  to  you 
as  my  personal  opinion. 

Insofar  as  the  number  of  judges  on  the  court,  15  judges,  it  would 
seem,  certainly  is  stretching  the  number  insofar  as  the  viability  of  the 
court  is  concerned.  It  would  seem  that  a  smaller  court,  perhaps  with  7 
judges,  9  judges  or  11  judges — something  in  that  area — would  be  far 
more  workable  than  with  15  judges,  as  we  now  have  it. 

Also,  it  has  been  my  experience  that,  when  I  appear  over  there,  there 
is  often  a  district  judge,  a  visiting  district  judge,  who  is  sitting,  which 
of  course  increases  the  number  of  worlring  judges  that  they  presently 
have. 

I  have  attended  the  fifth  circuit  judges  conferences,  and  I  be- 
lieve that,  during  the  last  4  or  5  years,  this  particular  matter  lias  been 
a  subject  that  has  been  alive  in  a  number  of  sessions  during  that  time. 
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Ever3'body  recognizes  the  problem ;  the  larger  the  court  becomes,  the 
more  difficulty  you  have  with  conflicts  among  the  panels  of  the  court, 
leading  to  more  en  banc  arguments,  leading  to  more  time-consuming 
sessions,  which  are  perhaps  not  the  optimum  utilization  of  the  judges' 
time. 

The  Commission  and  this  committee  have  heard  all  of  these  observa- 
tions before  and  I  will  not  intrude  on  your  time  further  other  than 
just  to  point  out  the  fact  that  we  have  been  conscious  of  this  particular 
problem  for  some  time. 

As  far  as  screening  is  concerned,  as  a  trial  lawyer,  I  would  be  less 
than  candid  if  I  did  not  say  that,  as  you  look  at  it,  perhaps  it  may 
seem  all  right  if  John  Doe's  case  is  screened  out,  but  when  your  case 
is  screened  out  with  no  oral  argument  you  feel  that  perhaps  your 
client  certainly  might  well  have  not  had  his  full  day  in  court  as  far 
as  the  appellate  process  is  concerned.  I  might  add  "that  clients  have 
difficulty  in  undei'standing  this,  too. 

Just  as  an  aside,  lawyers  have  to  discuss  fees  with  clients.  You  tell 
a  client  that  "maybe"'  you  will  have  to  take  a  trip  to  Jacksonville,  New 
Oi-leans,  or  Atlanta  or  "maybe''  you  will  not  have  to.  If  you  have  to 
take  the  trip,  that  is  another  day  out  of  the  office,  with  the  attendant 
expenses,  but  then  you  may  not  go.  Of  course  your  client  is  left  with  the 
idea  that  perhaps  his  lawyer  does  not  know  as  much  about  this  ap- 
pellate process  as  he  should,  even  though  you  have  explained  to  him 
that  3'ou  have  no  control  o^■er  whether  or  not  his  particular  case  will 
be  screened  or  scheduled  for  oral  argument.  That  is  just  one  of  the 
practical  jiroblems,  but  it  is  a  real  problem  to  a  practicing  attorney. 
We  in  Pensacola  have,  as  I  have  said,  some  natural  affinity  with 
Alabama  because  of  the  nearness ;  geographically  we  are  60  miles  from 
]Mobile.  On  a  number  of  cases  that  are  handled  in  the  Federal  court — 
admiralty  cases  in  particular — a  number  of  Mobile  lawyers  practice  in 
Pensacola  and  a  number  of  Pensacola  lawyers  practice  in  Mobile.  We 
work  together,  and  therefore,  there  is  something  of  a  natural  affinity. 
The  same  holds  true,  I  am  told,  with  attorneys  who  are  practicing 
along  the  border  between  Alabama  and  Georoia  and.  of  course,  in  that 
section  where  Florida  is  contiguous  to  the  Georgia  State  line.  There 
is  something  of  a  natural  affinity  there  geographically. 

Our  committee  felt  strongly  that  certainly,  if  possible,  it  would  be 
wiser  to  make  up  the  new  circuit  from  the  States  that  comprise  the 
present  fifth  circuit  rather  than  go  outside  and  restructure  with  States, 
that,  in  a  sense,  were  foreign  to  our  present  fifth  circuit. 

Perhaps  I  have  spoken  at  too  much  length  on  all  this,  so  I  will  not 
say  anything  further,  but,  of  course,  I  would  be  glad  to  have  you 
pose  any  questions  that  I  might  answer. 

Senator  Bfrdick.  Thank  you,  Mr.  Harrell,  for  your  very  useful 
contribution  this  morning. 

I  have  just  one  or  two  questions.  My  first  one  is  directed  to  the  reso- 
lution that  was  adopted.  All  it  contained  was  your  bar's  wish  to  keep 
the  new  circuit  within  the  States  now  contained  in  the  fifth  circuit. 
You  did  not  say,  however,  exactly  where  the  line  should  be  drawn,  did 
you? 

Mr.  Hareelt..  Well,  I  think  that  our  bar,  in  all  fairness,  wanted  to 
leave  that  to  the  judgment  of  you  gentlemen  and  of  the  Commission, 
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with  tlie  strong  feeling  tliat  it  would  be  unrealistic  for  Georgia  and 
Florida  to  be  separated.  The  two  of  them  would  certainly  go  together. 
Alabama  would  naturally  fall  into  that  group,  and  then,  of  course, 
we  have  Mississippi,  and  Mississippi  has,  I  believe,  the  smallest  num- 
ber of  filings  of  those  four  States ;  certainly  Mississippi  could,  fall  in 
with  those  four  States  without  doing  violence  to  the  restructuring,  it 
would  seem  to  me. 

My  personal  feeling  would  be  that  that  would  be  a  good  balance. 
If  you  ask  what  is  the  next  position,  well,  the  next  position  would,  of 
course,  be,  as  has  been  indicated  in  the  Commission  report,  that  the 
three  eastern-most  States,  that  is,  Florida  and  Georgia  and  Alabama 
be  joined. 

Senator  Buedick.  Well,  Mr.  Harrell,  I  raised  tliis  because  the  reso- 
lution did  not  draw  the  line.  But  you  have  been  in  various  judicial  con- 
ferences and  have  talked  to  your  fellow  lawyers  throughout  these 
States.  Have  you  picked  up  a  consensus  ?  Do  they  favor  division  at  the 
river,  or  would  they  favor  placing  Mississippi  to  the  west  ?  What  kind 
of  consensus  is  there  ? 

Mr.  HJ^RRELL.  Well,  sir,  we  have  discussed  it  considerably.  Perhaps 
I  am  giving  you  something  of  a  biased  view  in  that  I  am  the  western- 
most member  of  our  committee,  the  nearest  to  Mississippi.  I  married 
a  girl  from  Mississippi,  and  I  have  some  natural  affinity  to  Missis- 
sippi myself,  but  there  really  was  no  strong  feeling  about  including 
Mississippi,  Perhaps  there  was  some  feeling  that,  as  far  as  the  case- 
load was  concerned,  if  it  would  create  an  imbalance  in  the  other 
direction,  Mississippi  could  well  be  included. 

I'm  not  sure  I  have  given  you  much  help. 

Senator  Burdick.  If  the  lawyers  had  their  choice,  as  near  as  you 
can  judge  their  wishes  and  desires,  would  they  like  to  have  the  four 
States  together  ? 

Mr.  Harrell.  I  think  Florida  lawyers,  if  they  had  to  make  the 
choice,  would  like  to  have  the  three  States  together ;  that  is,  Florida, 
Georgia  and  Alabama. 

Perhaps  that  shows  some  selfishness,  because  that  would  be  some- 
thing of  a  smaller  circuit  and  I  think  the  attorneys  on  the  east  coast 
of  Florida  feel  that  they,  frankly,  have  the  bulk  of  the  caseload. 
They  would  vote  for  anything  that  would  help  them  arrange  to  have 
more  of  the  courts'  work  conducted  in  the  south  Florida  area.  Well, 
perhaps  I  shouldn't  say  "vote  for  anything;"  perhaps  I  should  only 
say  they  would  prefer  that. 

Senator  Burdick.  There  has  not  been  any  official  expression  of  this 
preference?  It  is  just  your  feeling  about  the  subject? 

]Mr.  Harrell.  Ko,  sir,  there  has  been  no  official  expression  other 
than  this:  In  our  minutes,  they  wanted  Florida  to  be  joined  only  with 
States  now  in  the  fifth  circuit  and  with  as  few  States  as  feasible  in  the 
judgment  of  the  Commission. 

I  think  some  of  the  committee  members — and  perhaps  some  of  the 
members  of  the  board  of  governors  of  the  Florida  bar — felt  that, 
insofar  as  Florida  was  concerned,  the  fewer  States  it  is  aligned  with, 
the  better  it  would  be.  But  I  do  not  suggest  that  as  being  a  criteria 
at  all. 

Senator  Burdick.  We  heard  some  argument  yesterday  about  the 
historical  background  of  the  fifth  circuit,  to  the  effect  that  IMississippi^ 
Alabama,  and  Georgia  were  once  part  of  one  territory. 

Mr.  Harrell.  Yes. 
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Senator  Burdick.  And  that  there  was  a  natural  feeling  that  the 
group  ought  to  stay  together,  so  to  speak. 

Mr.  Harrell.  There  is  a  feeling  in  our  particular  area — and  I  want 
you  to  remember  that  I  am  speaking  about  Pensacola,  which  is  the 
westernmost  part  of  Florida — there  is  a  feeling,  shared  by  some  Miami 
people,  that  they  should  have  given  us  over  to  Alabama  and  that  it 
was  a  mistake  when  we  were  ever  made  a  part  of  Florida.  We,  of 
course,  smile  at  that,  but  I  want  to  lay  it  out  for  you  so  you  can  under- 
stand it  thoroughly. 

We  do,  perhaps,  have  a  closer  affinity  with  Alabama  and  jNIississippi 
in  Pensacola  than  we  do  with  Miami  or  with  south  Florida  or  south 
central  Florida — or  perhaps  even  Florida  south  of  Jacksonville  and 
Tallahassee.  On  the  other  hand,  as  a  lawyer  I  recognize  that  as  far  as 
the  administration  of  the  court  in  the  future  is  concerned,  it  may  be 
more  desirable  to  have  the  court  sti'uctured  with  the  three  easternmost 
States.  But  Mississippi  could  just  as  well  go  with  this  particular 
group  as  could  Alabama. 

Senator  Burdiok.  Well,  that  resolution  impresses  me;  they  could 
not  have  been  too  sure  where  they  wanted  the  line  drawn,  or  they 
would  have  said  so. 

Mr.  Harrell.  No,  sir. 

Well,  in  fairness,  the  one  thing  that  I  think  was  the  sense  of  the 
board  of  governors  of  the  Florida  bar  was  that  they  felt  the  circuit 
should  be  restructured,  that  definitely  the  fifth  circuit  should  not  re- 
main intact  with  just  more  and  more  additional  judges  being  added. 
In  other  words,  that  was  the  violent  consensus.  If  I  did  not  make  that 
clear  to  you,  sir,  I  failed.  The  one  thing  they  felt  must  be  done  was 
that  the  circuit  must  be  restructured  and  that  the  fifth  circuit  not 
remain  intact,  as  suggested  by  Judge  Wisdom. 

Senator  Burdick.  Senator  Hruska,  any  questions? 

Senator  Hruska.  I  have  no  questions,  but  I  think  we  get  the  thrust 
of  the  position  of  you  folks  there,  and  it  is  helpful  to  get  that. 

Mr.  Westphal.  Just  one  question,  Mr.  Harrell. 

I  am  not  sure  whether  the  Commission's  report  reflects  it  or  not,  but 
the  Commission  did,  during  its  deliberations,  as  I  recall,  spend  some 
time  toying  with  the  possibility  that  in  the  restructuring  of  the  cir- 
cuits they  might  restructure  every  circuit  in  the  country.  They  gave 
some  thought,  for  example,  to  having  South  Carolina  adhere  to  a  cir- 
cuit with  Georgia  and  Florida.  I  take  it  from  the  resolution  of  the 
Florida  State  bar  that  it  is  their  sense  that  they  would  not  favor  any 
such  structuring  which  would  bring  about  an  alignment  of  States  from 
various  circuits. 

Mr.  Harrell.  That  is  correct. 

Mr.  Westphal.  All  right.  I  think  that  is  all  I  have. 

Mr.  Chairman,  if  the  record  at  this  time  could  include  a  letter  from 
Judge  Paul  Eoney,  dated  September  23,  and  a  letter  from  Judge  Gold- 
berg dated  September  23,  reflecting  their  views  on  this  issue 

Senator  Burdick.  Without  objection,  they  will  be  received. 

[The  lettei-s  follow :] 

U.S.  Court  of  Appeals,  Fifth  Circuit, 

Petersburff,  Fla.,  September  23, 191  If. 

Hon.  QuENTiN  N.  Burdick, 

V.8.  Senator,  Old  Senate  Office  Building,  Washington,  D.C. 

Dear  Senator  Burdick:  Thank  you  for  the  invitation  to  appear  before  the 
Subcommittee  on  Improvements  in  Judicial  ^Machinery  in  connection  with  S.  2988- 
2990. 
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Although  I  can  see  no  useful  purpose  in  my  appearing  before  the  committee, 
I  would  like  to  express  this  view : 

Regardless  of  what  is  done  in  order  to  afford  the  Federal  Court  Appellate 
System  a  full  opportunity  to  discharge  its  responsibilities,  and  regardless  of  the 
salutary  effect  that  any  proposal  which  I  have  heard  to  date  might  have  in 
relieving  the  current  overload  in  the  Fifth  Circuit,  our  Circuit  will  have  to  be 
divided  in  the  foreseeable  future  if  the  number  of  judges  on  the  court  is  not  to 
exceed  15,  and  if  the  court  is  not  to  fall  hopelessly  behind.  Since  a  split  of  the 
Fifth  Circuit,  together  with  the  addition  of  three  judges  to  make  a  total  of  IS, 
will  offer  some  immediate  relief  and  is  inevitable  in  any  event,  I  am  in  favor  of 
dividing  the  Circuit  now. 

Essentially,  I  am  in  accord  with  the  conclusions  of  Judge  Walter  P.  Gewin, 
who  will  be  testifying  before  the  'Subcommittee  tomorrow. 
Best  regards, 

Paul  H.  Roney,  Circuit  Judge. 

United  States  Court  of  Appeals,  Fifth  Circuit, 

Dallas,  Tex.,  September  23,  197.',. 

Hon.  QUENTIN  N.  BURDICK, 

Chairman,  Subcommittee  on  Improvements  in  Judicial  Machinery,  Committee  on 
the  Judiciary,  U.S.  Senate,  Washington,  B.C. 
Dear  Mr.  Chairman  :  Without  any  reservation  whatsoever  I  wish  to  associate 
myself  with  Judge  Thornberry's  letter  of  September  19, 1974. 

In  my  opinion  it  would  be  nothing  short  of  catastrophic  to  saddle  the  six 
"Western  Circuit"  judges  with  the  caseload  that  would  be  cast  upon  them  if 
Alternative  No.  2  were  adopted. 

Sincerely  and  respectfully  yours, 

Irving  L.  Goldberg,  Circuit  Judge. 


Senator  Hruska.  I  presume,  Mr,  Chairman,  that  onr  witness  will 
supply  us  with  a  copy  of  that  resolution  for  insertion  in  the  record. 
]NIr,  Harkell.  Yes,  sir,  I  will  be  glad  to  do  that. 
[The  material  follows :] 

Minutes  of  Regular  Minutes  of  the  September  20,  21,  22,  1973,  Meeting  of 
THE  Board  of  Governors  of  the  Florida  Bar 

ITEM  17:  commission  on  revision  of  the  federal  court  appellate  system 

Chairman  Thomas  C.  McDonald,  Jr.  reported  in  behalf  of  the  ad  hoc  commit- 
tee appointed  by  President  Hadlow  to  represent  the  Board  at  a  hearing  on  the 
restructuring  of  the  Fifth  Judicial  Circuit  held  September  5,  1973.  Mr.  McDonald 
reported  that  the  commission  was  activated  in  June  and  is  to  submit  its  report 
in  December  1973. 

Upon  motion  made,  seconded  and  carried  the  Board  endorsed  the  recommenda- 
tion of  the  several  members  of  the  judiciary  who  have  appeared  before  the  com- 
mission to  the  effect  that  a  division  should  be  effected  within  tlie  Fifth  Circuit ; 
recommended  that  Florida  be  joined  with  as  few  states  as  is  feasible  in  the 
judgment  of  the  commission  and  that  Florida  be  joined  only  with  states  pres- 
ently in  the  Fifth  Circuit ;  and  approved  the  continuance  of  the  ad  hoc  commit- 
tee and  empowered  it  to  express  the  Board's  views  and  to  assist  the  work  of  the 
commission  in  any  way  possible. 

Mr.  Clayton  asked  that  tlie  special  ad  hoc  committee  investigate  the  possibility 
of  establishing  a  Federal  Criminal  Court  in  Gainesville.  President  Hadlow  di- 
rected him  to  prepare  the  facts  and  submit  them  back  to  the  Board  for  further 
consideration. 

Senator  Burdick.  Thank  you  very  much,  Mr.  Harrell. 

Mr.  Harrell.  Thank  you. 

Senator  Burdick.  The  committee  will  be  in  recess  mitil  next  Tues- 
day at  10  o'clock. 

['Whereupon,  at  10:50  a.m.,  the  committee  recessed,  to  reconvene 
Tuesday,  October  1,  at  10  a.m.] 


CIRCUIT  REALIGNMENT 


TUESDAY,   OCTOBER   1,    1974 

U.S.  Senate, 
Subcommittee  ox  Improvemexts  in  Judicial  ]VIachinery 

OF  the  Committee  on  the  Judiciary, 

Washington^  D.C. 

The  subcommittee  met,  pursuant  to  recess,  at  10:05  a.m.,  in  room 
6202,  Dirksen  Senate  Office  Building,  Senator  Quentin  N.  Burdick 
[chairman  of  the  subcommittee]  presiding. 

Present :  Senator  Burdick. 

Also  present:  William  P.  Westphal,  chief  counsel;  William  J. 
Weller,  deputy  counsel,  and  Kathryn  Coulter,  chief  clerk. 

Senator  Burdick.  Today  we  commence  the  second  week  of  hear- 
ings on  S.  2988,  S.  2989  and  S.  2990,  which  embody  the  rec- 
ommendations of  the  Commission  on  Revision  of  the  Federal  Court 
Appellate  System  to  the  effect  that  both  the*  fifth  and  ninth  circuits 
be  geographically  realigned  as  a  means  of  improving  the  administra- 
tion of  justice  in  those  two  circuits.  Our  hearings  this  week  will  con- 
centrate on  the  conditions  existing  in  the  ninth  circuit  and  on  the 
various  propoals  which  have  been  advanced  as  potential  solutions 
to  the  problems  in  the  ninth  circuit. 

During  the  past  4  fiscal  years  the  number  of  appeals  filed  in  the 
ninth  circuit  has  increased  from  1,936  cases  in  1971  to  2,697  cases 
in  1974.  Of  this  increase  of  761  cases,  381  occurred  in  fiscal  year 
1974.  During  this  period  of  time  the  filings  per  judge  for  a  court  of 
13  judges  have  increased  from  149  cases  per  judge  in  1971  to  207 
cases  per  judge  in  1974.  AAliile  it  is  true  that  the  terminations  have 
also  increased,  from  133  per  judge  in  1971  to  196  per  judge  in  1974, 
nevertheless  this  court  has  steadily  built  up  an  ever-increasing  back- 
log of  cases  pending. 

Last  week  we  studied  the  situation  in  the  fifth  circuit,  a  circuit 
which  has  employed  virtually  every  expediency  conceivable,  except 
a  resort  to  oral  decisions  from  the  bench  and  the  regular  employment 
of  an  active  district  judge  or  a  visiting  judge  in  the  composition 
of  each  three-judge  panel. 

In  contrast,  the  nintli  circuit  appears  to  be  a  circuit  which  has 
attempted  to  afford  as  much  oral  argument  as  possible  to  the  litigants 
in  as  many  cases  as  possible  but  has  been  able  to  do  so  only  by  em- 
ploying 40  active  district  judges  from  within  the  ninth  circuit  together 
with  10  senior  district  judges  from  within  the  ninth  circuit  as  the 
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third  members  of  three-judge  panels.  In  fiscal  year  1973  these  50 
district  court  judges  furnished  198  days  of  judge  time  sitting  on 
panels  of  the  Ninth  Circuit  Court  of  Appeals.  While  the  12^  active 
judges  of  this  court  averaged  48  days  per  judge  of  panel  sittings, 
a  figure  second  only  to  the  second  circuit,  the  calendar  of  the  court 
scheduled  an  average  of  only  3.3  cases  per  day  for  hearing  or  con- 
sideration by  each  panel,  which  is  the  lowest  number  of  cases  heard 
per  day  by  any  of  the  11  circuits. 

As  previously  stated,  by  use  of  active  district  judges  plus  the 
services  furnished  by  other  assigned  and  visiting  judges  this  circuit 
received  336  days  of  judge  time  during  fiscal  year  1973.  This  is  the 
equivalent  of  seven  full-time  judges,  so  that  in  fiscal  year  1973,  even 
with  one  A^acancy  in  its  authorized  complement  of  13  judges,  this 
court  operated  with  the  equivalent  judge  power  of  19  full  time 
judges.  Nevertheless,  in  fiscal  year  1973,  it  terminated  176  cases  less 
ithan  were  filed,  and  in  1974  it  terminated  146  cases  less  than  were 
filed.  Wliile  this  court  has  endeavored  to  keep  up  with  its  criminal 
caseload,  it  is  reputedly  2  years  behind  in  its  civil  caseload. 

As  shown  by  committee  exhibit  E-12,  in  fiscal  year  1973  the  average 
time  from  notice  of  appeal  to  release  of  the  court's  opinion  in  cases 
which  were  determined  by  a  signed  opinion  after  oral  argument, 
the  average  time  was  528  days,  a  figure  which  was  exceeded  only  by 
the  District  of  Columbia  Circuit. 

The  purpose  of  this  factual  summary  is  neither  intended,  nor 
should  it  be  construed,  as  any  criticism  of  the  effort  made  by  the  13 
judges  of  this  court  to  solve  the  host  of  problems  which  arise  from 
the  large  number  of  appeals  generated  from  the  nine  States  and  one 
territory  encompassed  by  this  circuit  over  a  large  land  mass.  It  may 
be  that  the  caseload  problems  of  the  ninth  circuit  as  presently  com- 
posed may  be  beyond  the  capacity  of  any  given  number  of  judges 
to  administer  in  an  efficient  manner.  Whether  or  not  there  would  be 
a  significant  increase  in  efficiency  as  a  result  of  geographical  realign- 
ment is  a  question  which  the  Congress  shall  have  to  determine.  The 
ninth  circuit  problems,  in  all  their  dimensions,  are  the  subject  of 
our  hearings  this  week. 

Before  calling  our  first  witness  I  will  include  in  the  record,  without 
objection,  comniittee  exhibits  A-2,  B-2,  C-2,  D-2,  E-5,  E-9,  E-12  and 
F.  There  will  also  be  included  in  the  record  a  copy  of  remarks  of 
]Mr.  Warren  Christopher,  president  of  the  Los  Angeles  Bar  Associa- 
tion and  former  Deputv  Attorney  General  of  the  United  States,  two 
letters  from  Judge  Alfred  T.  Goodwin  of  Portland,  Oreg.,  dated 
September  25,  and  27,  1974.  and  a  letter  from  Judffe  Eugene  A. 
Wriffht  of  Seattle,  Wash.,  dated  September  23,  1974. 

[Editor's  Note.  Committee  exhibits  A-2,  B-2,  C-2,  D-2,  E-5,  E-12, 
and  F  are  hereby  incorporated  by  reference  from  that  section  of  this 
record  which  reports  the  proceedings  held  on  September  24,  1974. 
Committee  exhibit  E-9,  the  remarks  of  Mr.  Warren  Christopher,  and 
the  letters  from  Judges  Goodwin  and  Wright  follow :] 
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Room  3600,  611  West  Sixth  Street, 

Los  Angeles,  Sepember  23,  J974. 
William  P.  Westphal,  Esq., 

Chief  Counsel,  Subcommittee  on  Improvement  in  Judicial  Machinery,  New  Senate 
Office  Building,  Washington,  D.C. 

Dear  Bill  :  On  checking  my  calendar  for  October  1,  I  find  that  I  am  scheduled 
to  be  in  an  important  series  of  meetings  here  with  the  Chief  of  Police,  the  Super- 
intendent of  Schools,  and  other  local  officials  on  juvenile  justice  problems  which 
have  been  plaguing  our  community. 

Thus,  with  great  regret  I  must  decline  to  accept  your  invitation  to  appear  at  the 
hearings  on  circuit  revision.  Fortunately,  State  Bar  President  Brent  Abel  will  be 
appearing  and  will  express  views  which  I  believe  are  largely  consistent  with  mine. 

For  your  information  and  file,  I  am  enclosing  a  copy  of  a  speech  on  the  circuit 
issues,  which  I  delivered  to  the  Chancery  Club  of  Los  Angeles  entitled  "Don't 
Divide  California". 


With  regards. 
Sincerely, 


Warren  Christopher. 


Remarks  of  Warren  Christopher  Delivered  in  a  Speech  to  the  Chancery 

Club  of  Los  Angeles,  March  1974 

[Mr.  Christopher  is  a  member  of  the  law  firm  of  O'Melveny  and  Myers.  611 
West  6th  Street,  Los  Angeles,  California.  Currently  he  is  President  of  the  Los 
Angeles  Bar  Association.  Formerly  he  was  Deputy  Attorney  General  of  the  U.S. 
(1967-1969)  and  has  held  a  variety  of  other  government  offices,  both  State  and 
Federal.] 

Don't  Divide  California 

There  is  more  mischief  than  merit  in  the  recent  proposal  that  would  divide 
California  in  the  process  of  dividing  the  Ninth  Appellate  Circuit  into  two  separate 
circuits. 

The  plan,  being  advanced  by  a  Federal  Commission,  would  place  the  Northern 
section  of  California  in  a  new  Twelfth  Circuit,  while  the  Southern  portion  would 
remain  in  a  realigned  Ninth  Circuit.  While  the  arguments  for  realignment  of 
circuit  boundaries  are  strong,  on  balance  I  think  the  proposal  that  would  divide 
our  state  entails  serious  disadvantages  that  far  outweigh  the  benefits.  The  cir- 
cuit, in  my  view,  can  be  divided  without  dividing  California. 

I.  previous  attempts  to  divide  the  state. 

The  idea  of  dividing  California,  politically  or  otherwise,  is  not  new.  Attempts 
to  split  California  are  as  old  as  the  state  it.self.  These  efforts,  which  have  always 
failed,  provide  some  historical  perspective  for  the  current  proposal. 

As  early  as  1850,  when  Calif oniia  was  admitted  to  the  Union  there  was  a  threat 
of  division.  Southern  senators  sought  to  preserve  the  balance  between  slave  and 
free  states  by  demanding  that  the  Missouri  Compromise  line  be  extended  to  the 
Pacific.  That  proposal  would  have  severed  California  just  south  of  Monterey.  But 
a  "great  compromise"  was  worked  out  and  California  was  admitted  in  its  entirety 
as  a  free  state.  In  the  bargain,  Utah  and  New  Mexico  were  organized  as  terri- 
tories without  a  ban  against  slavery. 

This  was  only  the  beginning  in  a  series  of  attempts  to  divide  the  state.  Shortly 
after  Admission,  there  was  a  strong  movement  for  separation  that  arose  in  the 
southern  counties — then  called  the  "Cow  Counties".  This  time  the  motivation  was 
different — too  much  taxation  and  too  little  representation.  In  those  years,  the  six 
southern  counties  with  a  population  of  6,000  paid  twice  as  much  in  property  taxes 
as  the  six  northern  counties  with  a  population  of  120,000. 

So  in  1851,  a  "Convention  to  Divide  the  State  of  California"  was  convened  in 
Los  Angeles.  Pronouncing  the  state  government  a  "spendid  failure",  the  Con- 
vention resolved  that  the  political  connection  of  the  North  and  South  is  "bene- 
ficial to  neither  and  prejudicial  to  both". 

Another  effort  to  carve  away  part  of  the  state  came  closer  to  success  in  1859. 
Andres  Pico  obtained  approval  from  the  legislature  to  incorporate  the  counties 
from  San  Luis  Obispo  south  as  the  "Territory  of  Colorado".  However,  the  Civil 
War  broke  out  before  congressional  approval  could  be  obtained,  and  the  proj- 
ect was  blocked. 
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As  a  footnote,  I  might  mention  that  another  of  the  early  proposals  for  divi- 
tiion  would  have  formed  a  state  south  of  the  Tehachapis  Avith  the  name  "South 
Cafeteria". 

In  the  20th  Century,  Southern  California  continued  to  chafe  over  the  distribu- 
tion of  power  as  well  as  uneven  taxation,  and  proposals  for  division  continued 
to  be  heard.  The  most  serious  recent  proposal  for  bifurcation  came  in  1964  in  the 
wake  of  a  series  of  Supreme  Court  one  person-one  vote  cases.  Faced  with  the 
prospect  of  reapportionment,  northern  senators  proposed  a  division  of  the  state 
at  the  Tehachapis.  However,  polls  showed  that  more  than  two-thirds  of  the 
voters  even  in  the  North  were  opposed  to  division,  so  the  proposal  never  got  off 
first  ibase. 

While  one  can  understand  the  motivation  of  those  who  sought  the  division  at 
various  times  in  our  state's  history,  I  think  we  would  all  agree  that  the  right 
result  obtained.  Providence  seems  to  have  intended  that  California  should  be  a 
great  state  with  a  great  people  and  a  great  destiny. 

II.  commission's  proposal  to  divide  the  ninth  circuit. 

The  latest  proposal  for  a  division  of  California  comes  neither  from  Southern 
or  Northern  California  but  from  the  Commission  on  Revision  of  the  Federal 
Court  Appellate  System.  The  Commission  was  created  in  1972  (P.L.  92—189) 
in  response  to  near  unanimous  observation  by  scholars,  lawyers  and  judges 
that  the  Court  of  Appeals,  as  a  national  institution,  is  suffering  from  overload. 

Consider  these  hard  statics  :  In  1960  there  were  57  appellate  filings  per  existing 
judgeship,  while  in  1973  the  number  had  tripled  to  161  per  judgeship,  in  spite 
of  the  creation  of  28  additional  judgeships.  The  Fifth  Circuit  has  expanded  to 
15  judges  and  the  Ninth  to  13.  Case  loads  are  heavy,  and  backlogs  have  become 
intolerable. 

In  the  first  phase  of  its  work,  the  Commission  was  directed  by  Congress  to 
recommend  changes  in  the  geographical  borders  of  the  circuits.  Specifically,  the 
Commission  was  given  180  days,  ending  December  18,  1973,  to  make  proposals. 

In  the  second  phase  of  its  work  the  Commission  is  continuing  to  study  the 
structure  and  internal  procedures  of  the  Court  of  Appeals  with  recommendations 
due  at  the  end  of  1974. 

Some  perceptive  observers,  such  as  Judge  John  Minor  Wisdom  of  the  Fifth 
Circuit,  think  that  Congress  may  have  put  the  cart  before  the  horse  by  seeking 
to  redraw  Circuit  Court  boundaries  without  first  considering  the  more  funda- 
mental questions  of  internal  structures  and  procedures.  This  observation  has  a 
good  deal  of  force  to  it,  but  the  exhaustive  study  of  the  Commission  on  the  first 
phase  has  been  completed  and  we  have  before  us  its  recommendations. 

In  summary,  the  Commission  has  concluded  that,  for  now,  only  the  Fifth  and 
Ninth  Circuits  require  major  surgery.  While  the  problems  of  the  realignment  of 
the  Fifth  Circuit  are  distinct  and  interesting,  I  am  sure  you  will  not  t>e  surprised 
to  hear  that  it  is  our  own  Ninth  Circuit  upon  Avhich  I  intend  to  focus  today. 

The  Ninth  Circuit  is  massive,  extending  from  the  Arctic  Circle  to  the  Mexican 
Border,  and  from  Montana  to  Guam.  At  the  end  of  fiscal  1973  there  was  a  back- 
log of  170  cases  per  judge,  enough  to  keep  the  court  busy  for  a  year  if  no  new 
cases  were  filed.  Even  with  the  steady  stream  of  visiting  judges  from  other 
Circuits  and  District  Judges  sitting  by  designation,  the  thirteen  currently-au- 
thorized judges  have  simply  been  overwhelmed  by  the  increase  in  appellate  fil- 
ings. Thus,  the  backlog  continues  to  grow.  Indeed,  in  the  first  six  months  of  fiscal 
1974  the  backlog  rose  to  194  per  judge. 

The  foregoing  raw  statistics,  which  amount  to  over  a  fourfold  increase  in 
appellate  filings  in  ten  years  within  our  own  Circuit,  translate  into  some  very 
significant  practical  changes  in  appellate  practice.  Oral  argument  is  cut  down, 
sometimes  cut  out.  The  time  gap  between  District  Court  decision  and  Court  of 
Appeals  argument  grows.  In  the  Ninth  Circuit,  as  Judge  Duniway  observed, 
the  gap  may  be  as  much  as  two  years  in  civil  cases. 

In  addition,  unsigned  or  per  curiam  opinions  have  become  the  rule  rather  than 
the  exception.  While  some  might  argue  that  this  terseness  is  a  welcome  sign  of 
judicial  economy  at  the  appellate  level,  it  is,  quite  to  the  contrary,  evidence  of  an 
overburdening  of  the  appellate  courts  that  threatens  the  quality  of  appellate 
review. 

It  is  in  the  context  of  this  urgent  need  for  relief  that  the  Commission  has  made 
the  basic  recommendation  that  the  Ninth  Circuit  should  be  reconstituted  into 
two  new  circuits : 
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(1)  A  new  Twelfth  Circuit  to  consist  of  the  Southern  and  Central  Districts 
of  California,  the  states  of  Arizona  and  Nevada,  and 

(2)  A  new  Ninth  Circuit  to  consist  of  Alaska,  Washington,  Oregon,  Idaho, 
Montana,  Hawaii,  Guam  and  the  Eastern  and  Northern  Districts  of 
California. 

Some  criticize  the  plan  as  a  palliative,  suggesting  stronger  medicine  as  the 
only  hope ;  some  say  the  division  of  the  Circuit  will  impede  further  substantive 
reform ;  and  others  suggest  that  the  situation,  while  critical,  simply  should  be 
left  alone.  For  my  purposes,  I  am  willing  to  regard  some  division  of  our  present 
Ninth  Circuit  as  inevitable — "a  given" — and  a  prudent  one,  too. 

111.    THE    DANGERS    OF    DIVISION 

The  problem,  as  I  see  it,  is  not  with  the  concept  of  a  new  circuit,  but  with  the 
method  of  achieving  it.  We  urgently  need  to  redistribute  the  case  load  of  the 
Ninth  Circuit,  hut  not  at  the  expense  of  other  important  values — not  at  the  cost 
of  making  California  half  Ninth  and  half  Twelfth.  I  believe  that  the  bifurcation 
of  California  would  create  some  very  substantial  problems,  though  in  saying  so 
I  recognize  I  am  differing  with  some  eminent  Court  of  Appeals  judges  who  have 
both  my  friendship  and  respect. 

A.  The  Potential  for  Inconsistent  Judgments 

One  of  the  most  serious  problems  created  by  dividing  California  into  separate 
circuits  involves  the  potential  for  inconsistent  judgments  in  cases  involving  the 
same  parties  and  the  same  issues,  but  brought  in  different  parts  of  the  State. 
I  am  sure  that  each  of  you  can  easily  call  to  mind  what  are  essentially  single 
disputes  but  where  the  parties  have  invoked  the  jurisdiction  of  the  federal 
courts  in  both  San  Francisco  and  Los  Angeles. 

In  a  divided  California,  such  situations  would  almost  inevitably  result  in  the 
waste  of  judicial  time  in  litigating  separate  appeals  in  separate  circuits.  More 
important,  one  or  more  parties  might  be  subjected  to  confusing  or  altogether 
inconsistent  obligations,  imposed  by  inconsistent  judgments  in  the  two  branches 
of  the  litigation.  A  litigant  may  find  himself  in  the  intolerable  situation  where  he 
cannot  avoid  disobeying  one  judgment  or  the  other. 

It  can  be  no  answer  that  the  United  States  Supreme  Court  is  available  to 
resolve  disparate  judgments,  for  the  High  Court  itself  is  struggling  with  the 
sharp  increase  in  its  own  case  load.  Civil  cases  that  are  not  of  national  concern, 
in  spite  of  the  amount  in  controversy  or  the  importance  of  the  litigants,  are 
seldom  regarded  as  worthy  of  hearing  in  the  Supreme  Court.  With  no  procedural 
device  similar  to  a  rehearing  en  tone,  the  parties  would  be  left  to  try  to  cope  with 
directly  conflicting  or  at  least  confusing  judgments. 

B.  Conflict  of  Decisional  Law — Diversity  Litigation 

In  addition  to  the  possibility  of  inconsistent  judgments  against  a  party,  there 
is  the  more  pervasive  and  equally  serious  problem  of  conflicts  as  to  the  legal  rules 
applicable  in  a  given  situation.  Perhaps  this  can  be  most  easily  seen  in  con- 
nection with  the  application  or  intei-pretation  of  state  law  in  the  federal  courts. 
If  California  were  bifurcated,  it  is  entirely  conceivable  that  the  Northern 
Circuit  would  interpret  California  law  in  one  way,  whereas  the  Southern 
Circuit  would  interpret  it  in  an  opposite  or  significantly  different  way. 

Again,  the  availability  of  the  Supreme  Court  is  not  a  sufficient  protective 
device.  The  Supreme  Court's  custom,  in  diversity  cases,  is  to  accept  a  Court  of 
Appeal  interpretation  of  the  law  of  any  state  within  the  circuit.  Thus,  litigants 
in  different  fetleral  courts  in  California  could  be  subject  to  different  rules,  and 
there  is  no  guarantee  that  either  would  conform  even  to  state  interiiretations. 
All  this  would  lead  to  much  uncertainty,  unequal  treatment,  and  a  particularly 
unattractive  inducement  to  forum  shopping. 

It  has  been  suggested  that  since  it  is  state  law  that  is  involved,  the  difficulty 
to  which  I  have  referred  could  be  resolved  by  a  liberal  dose  of  abstention  on 
the  part  of  the  federal  courts.  Abstention  certainly  has  its  place,  particularly 
with  x-espect  to  novel  state  constitutional  questions  and  cases  removed  to  federal 
court  with  only  a  tenuous  federal  jurisdictional  base.  But  this  doctrine  has 
limited  application  to  diversity  cases  where  litigants  have  a  federally-created 
right  to  the  availability  of  a  federal  fomm 

In  diversity  litigation,  state  law  seldom  seems  to  fit  exactly  the  facts  of  a  new 
case.  So  many  new  cases  seem  to  involve  previously  unlitigated  issues  stemming 
from  our  complex,  interdependent,  and  technologically  advanced  society.  Thus, 
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the  federal  courts  are  required  to  exercise  their  judgment  and  wisdom,  rather 
than  simply  applying  state  law  by  rote.  This,  in  my  view,  is  the  way  it  should  be, 
and  I  think  it  would  be  as  unwise  as  it  is  unattractive  for  the  federal  courts  to 
have  to  shrink  from  a  duty  imposed  by  Congress  and  recognized  by  the  Supreme 
Court  since  1938. 

I  doubt  there  is  any  constitutional  infirmity  in  the  proposed  plan  to  split  Cali- 
fornia. But  I  cannot  help  wondering  whether  the  Framers  of  the  Constitution 
intended  the  federal  system  to  be  so  fragmented  that  citizens  of  the  same  state 
would  be  bound  by  ditfering  federal  court  interpretations  of  their  own  law. 

G.  Conflict  of  Decisional  Law — Federal  Question  Jurisdiction 

The  conflict  of  legal  rules,  of  course,  applies  to  federal  as  well  as  to  state  law. 
If  the  two  circuits  in  California  should  interpret  federal  law  in  different  ways, 
there  would  be  the  prospect  that  California  citizens  would  be  treated  differently 
depending  upon  where  their  cases  were  brought.  Arguably,  this  is  no  worse  than 
conflict  among  circuits  which  are  located  at  opposite  ends  of  the  country,  but  I  am 
not  at  all  sure  that  this  is  so. 

Indeed,  when  we  picture  the  many  federal  laws  which  may  be  peculiarly  ap- 
plicable to  a  single  state,  it  seems  inadvisable  to  encourage  a  sitviation  in  which 
persons  are  subject  to  different  rules  of  law  simply  by  virtue  of  where  they  live 
or  happen  to  be  travelling  in  their  home  state. 

The  potential  for  diverse  interpretation  is  not  imaginary.  For  example,  both 
federal  and  state  welfare  laws  are  subject  to  much  litigation  these  days  and  it  is 
easy  to  conceive  of  the  southern  circuit  in  California  reaching  a  result  in  direct 
conflict  with  that  of  the  northern  circuit  on  an  important  legal  issue  of  statewide 
Importance. 

To  give  another  example,  there  is  increasing  litigation  involving  the  rights  of 
prisoners  in  our  state  institutions.  Once  again,  it  is  not  at^ll  difficult  to  envision 
a  situation  in  which  the  southern  circuit  in  California  would  uphold  certain  pri- 
soner rights  in  an  action  against  the  State  Director  of  Corrections,  while  the 
northern  circuit  was  denying  the  same  or  comparable  rights.  Who  would  argue 
that  this  would  be  a  desirable  situation? 

Coi-porations,  both  public  and  private,  operating  on  a  statewide  basis  would  face 
the  same  dilemma.  Take  one  of  our  statewide  banks  for  example.  An  action 
brought  against  a  bank  in  the  northern  circuit  might  establish  a  certain  right  for 
depositors  which  could  be  denied  in  a  comparable  case  in  the  southern  circuit.  Yet, 
neither  case  might  be  worthy  of  certiorari,  and  the  bank  would  be  left  to  face  the 
inconsistent  decisional  rules. 

I  have  only  suggested  some  of  the  areas  in  which  inconsistent  decisions  between 
the  newly-created  circuits  would  cause  a  serious  disruptive  effect.  Federal  labor, 
tax,  antitrust,  and  environmental  laws  might  also  be  interpreted  with  varying 
degrees  of  inconsistency.  So  the  present  task  of  advising  a  client  on  a  complex 
legal  matter  involving  its  operations  in  this  state  would  be  greatly  complicated 
by  the  division  of  the  state  into  two  circuits. 

D.  Techniques  To  Minimise  Conflict 

I  recognize,  of  course,  in  addition  to  abstention  and  remand,  there  are  a  number 
of  techniques  which  might  he  used  to  help  prevent  such  inconsistent  judgments 
or  a  confiict  of  legal  rules.  These  include  transfer  of  venue  under  28  U.S.C.  §  1404 
(a),  multidistrict  handling  under  §  1407,  injunctions  against  litigation  in  another 
district,  and  stay  of  proceedings.  These  techniques  would  be  helpful  in  lessening 
potential  problems  if  California  had  to  be  divided.  But  they  were  designed 
for  a  different  purpose,  and  very  often  they  seem  to  result  in  delay  and  expense 
which  is  justified  only  in  the  most  complex  cases.  By  my  lights,  these  techniques 
at  best  would  be  a  cumbersome  and  expensive  way  of  dealing  with  a  problem 
which  never  need  arise. 

The  staff  of  the  Commission  on  Revision  has  also  suggested  that  if  Congress 
decides  to  hifurcate  California,  "it  might  be  well  advised"  to  set  up  a  special 
procedure  for  resolving  certain  issues.  The  suggestion  is  that  litigation  involv- 
ing a  particular  state  statute  or  rule  should  be  channelled  to  a  single  District 
Judge  drawn  from  either  circuit,  who  would  handle  the  case  through  both  dis- 
covery and  trial.  That  is  only  the  beginning  of  the  problem,  however,  for  then 
Congress  would  have  to  provide  a  special  appellate  panel  to  hear  the  appeal, 
perhaps  chosen  by  the  Chief  Just-ice  from  the  two  circuits  in  the  state.  In  effect, 
we  might  end  up  having  three  new  circuits,  the  third  being  a  tie-breaker  for 
California  cases.  I  doubt  the  advisability  of  such  a  procedure,  but  by  advancing 
it,  the  staff  of  the  Commission  does  seem  to  confirm  my  estimate  of  the  gravity 
of  the  problem  of  splitting  California. 
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E.  A  Fundamental  Danger 

In  addition  to  the  somewhat  technical  problems  I  have  discussed,  bifurcation 
would  have  a  more  fundamental  danger.  It  would  breed  a  sense  of  separation 
in  our  state,  exactly  contrary  to  the  direction  in  which  we  should  be  moving. 
It  would  encourage  Northern  California  to  a  new  isolation  and  thus  a  new  in- 
sularity. After  having  resisted  political  division  of  the  State  for  more  than  a 
century,  wouldn't  it  be  most  unfortunate  to  take  this  backward  step  in  the 
judicial  field. 

IV.  ALTERNATrVE  PROPOSALS 

A.  California  as  a  Separate  Circuit? 

I  have  spent  a  good  deal  of  time  explaining  why  I  think  the  division  of  the 
state  between  two  circuits  is  an  idea  that  bears  a  heavy  burden.  No  other  state  in 
the  United  States  is  divided  between  two  circuits.  With  this  in  mind  I  would 
like  to  discuss  for  a  moment  an  alternative — also  unique  and  untried — that 
would  solve  many  of  the  problems  of  case  overload.  The  idea,  which  was  con- 
sidered and  rejected  by  the  Commission,  would  create  a  separate  Cireuit  Court 
of  Appeals  composed  only  of  the  State  of  California. 

The  Commission  apparently  believes  that  if  California  were  a  one-state  cir- 
cuit, it  would  lack  the  diversity  of  background  and  attitude  brought  to  court 
by  judges  who  have  lived  and  practiced  in  different  states.  On  this  score,  the 
Commission  just  may  not  know  California  and  its  federal  judiciary. 

Consider  a  few  of  the  judges  from  California  on  the  Ninth  Circuit.  There  is 
Walter  Ely  who  lived  and  grew  up  in  Texas  and  would  bring  quite  a  lot  of 
diversity  to  any  group !  Then,  there  is  Shirley  Hufstedler  who  grew  up  in  New 
Mexico  and  who  would  bring  both  distinction  and  distinctiveness  to  any  group 
of  judges.  And  who  would  say  that  Judge  Wallace  and  Judge  Duniway  are  two 
peas  in  a  pod?  In  almost  every  repsect,  California  is  as  diverse  as  the  nation, 
and  I  am  confident  it  would  produce  plenty  of  diversity  in  its  judges. 

Moreover,  California  as  a  separate  circuit  would  fare  well  in  comparison  to 
circuits  such  as  the  Second,  which  is  made  up  of  only  Connecticut,  New  York, 
and  Vermont.  In  the  Second  Circuit,  8  of  the  9  authorized  judges  either  prac- 
ticed law  or  was  a  Federal  District  Judge  in  New"  York  before  appointment. 
Moreover,  cases  from  New  York  District  Courts  made  up  75%  of  the  appellate 
filings  in  1972. 

The  Commission  also  argues  that  if  California  constituted  a  single  federal 
circuit,  only  two  senators  from  a  single  state  would  be  consulted  in  the  appoint- 
ment process,  and  a  single  senator  of  long  tenure  might  have  a  great  deal  of  in- 
fluence. This  brings  to  mind  some  valid  questions  about  senatorial  influence  on 
appointments  which  have  been  raised  by  Elliot  Richardson.  His  views  no  doubt 
deserve  a  hearing  and  they  may  lead  at  some  future  date  to  overall  reform  of 
the  selection  process.  Yet  if  we  retain  the  senatorial  system — and  it  seems  likely 
we  will — my  experience  leads  me  to  question  whether  there  is  any  great  danger 
in  seniority,  or  any  inherent  safety  in  numbers  in  connection  with  judicial  ap- 
pointments. 

As  a  very  broad  generality,  the  more  senior  a  senator  is,  the  better  his  sugges- 
tions for  appointment  tend  to  be.  Perhaps  this  is  because  a  senator,  re-elected 
over  a  period  of  time,  develops  more  independence  from  his  political  obligations. 

As  to  the  Commission's  suggestion  that  there  is  safety  in  numbers,  I  may 
observe  that  the  high  quality  the  California  state  judiciary  owes  a  good  deal  to 
the  fact  that  it  reflected  for  a  relatively  long  period  of  time  the  appointments 
of  a  single  man.  Governor  Earl  Warren.  Moreover,  the  relatively  long  influence  of 
Governors  Brown  and  Reagan  has,  on  the  whole,  been  healthy.  So,  I  am  inclined 
to  think  that,  as  usual,  it  is  quality,  not  quantity  that  counts. 

Another  reason  advanced  against  having  California  as  a  single  circuit  is  that 
60%  of  the  Ninth  Circuit  case  load  comes  from  California,  and  so  it  is  argued 
that  it  is  essential  to  divide  the  state  in  order  to  spread  the  case  load  between 
two  circuits.  This  point  has  weight,  but  it  is  also  worth  remembering  that  the 
birthrate  has  dropped  remarkably  in  California  in  recent  year.s,  and  there  are 
other  indications  that  the  population  influx  from  outside  the  state  has  leveled 
off. 

Moreover,  California's  case  load  can  be  spread  among  more  than  nine  judges. 
A  nine  judge  maximum  may  have  symmetry  about  it,  but  there  is  no  magic  in 
that  number.  California  as  a  circuit  should  probably  have  more  than  nine 
judges,  but  this  is  not  reason  enough  to  split  the  state. 
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Finally,  it  seems  likely  to  me — aud  this  is  perhaps  mainly  intuition — that 
if  California  were  a  circuit,  the  cohesiveness  of  the  Court  and  the  proximity 
of  the  judges  would  result  in  marked  efficiencies  in  handling  the  case  load. 

B.  California  Grouped  Wit]L  Other  States 

If  there  is  any  great  problem  about  a  circuit  consisting  of  a  single  state,  the 
matter  can  be  at  least  partially  corrected.  Nevada  could  be  added  to  California 
without  any  substantial  increase  in  the  case  load  of  the  circuit.  Under  such 
a  plan,  Arizona  might  be  transferred  to  the  Tenth  Circuit,  so  as  to  assure 
that  the  circuits  are  made  up  of  contiguous  states.  I  would  not  recommend  this,. 
but  if  there  is  a  fixation  that  a  single  state  not  be  a  circuit,  it  would  still  not 
justify  splitting  California. 

V.    COKCLUSION 

One  is  always  hesitant — and  rightly  so — to  challenge  the  recommendations 
of  a  Commission,  which  is  made  up  of  a  distinguished  and  able  group  of  judges, 
lawyers,  scholars,  and  elected  officials.  As  you  probably  know,  the  Commission 
consists  of  four  members  appointed  from  the  Senate  ( Senators  Burdick,  Gurney, 
Hruska,  and  McClellan),  four  members  appointed  from  the  House  (Congress- 
men Brooks,  Flowers,  Hutchinson,  and  Wiggins),  four  appointed  by  the  Presi- 
dent (Emanuel  Celler,  Dean  Cramton,  Francis  Kirkham  of  San  Francisco, 
and  Judge  Sulmonetti),  and  four  appointed  by  the  Chief  .Justice  (.Judge  Lum- 
bard.  Judge  Robb,  Bernard  Segal,  and  Professor  Wechsler).  In  addition  to  this 
outstanding  lineup,  it  needs  to  be  added  that  the  Executive  Director  of  the 
Commission  is  Professor  Leo  Levin  of  the  University  of  Pennsylvania  Law 
School,  the  co-author  of  a  leading  case  book  on  federal  civil  procedure. 

With  all  respect  to  this  outstanding  Commission.  I  beg  to  differ  on  the  divi- 
sion of  California.  The  problems  arising  from  bifurcation — problems  such  as 
inconsistent  judgments  and  conflicting  versions  of  state  and  federal  law — are, 
in  my  view,  real  and  substantial.  They  outweigh  the  difliculties — minor  diflicul- 
ties  in  my  view — of  having  a  circuit  consisting  solely  of  California.  I  hope  Con- 
gress will  see  it  as  I  do  and,  once  again,  keep  California  together. 

U.S.  Court  of  Appeals  for  the  Ninth  Circuit, 
Chambers  of  Alfred  T.  Goodwin,  U.S.  Circuit  Judge, 

Portland,  Oreg.,  September  25,  1974. 

Mr.  William  P.  Westphal.  Chief  Counsel, 
Subcommittee  on  Improvements  In  Judicial  Machinery, 
Dirksen  Office  Building,  Washington,  D.C. 

Dear  Mr.  Westphal  :  I  am  sorry  that  I  was  out  of  the  oflBce  when  you  called 
aud  I  am  even  more  sorry  that  I  cannot  come  to  Washington  the  week  of 
October  1st  to  appear  before  the  subcommittee.  We  have  set  a  full  calendar  of 
oral  arguments  in  Los  Angeles  for  that  entire  week,  and  I  am  scheduled 
to  sit  on  four  of  the  five  days  beginning  September  30. 

As  you  know,  the  problem  of  the  Ninth  Circuit,  is  essentially  a  problem  of 
what  to  do  about  California.  California  by  itself  produces  more  than  two- 
thirds  of  the  work  of  the  circuit,  and  the  projected  future  case-load  coming  out 
of  California  will  be  greater  than  it  is  today,  both  in  gross  figures  and  in 
proportion  to  the  rest  of  the  Ninth  Circuit.  I  think  S.  2988,  2989,  and  2990 
deal  realistically  with  the  Ninth  Circuit.  The  distinguished  commission  gave 
a  lot  of  thought  to  the  problem  of  California,  and  the  commission's  proposed 
solution  makes  good  sense.  Whether  it  will  be  well  received  by  the  people  who 
make  political  decisions  affecting  California  is  another  matter. 

Maybe  what  we  need  is  fewer  circuits  rather  than  more  circuits,  or  the  aban- 
donment of  the  circuit  structure  and  development  of  a  new  administrative  tech- 
nique for  putting  the  necessary  judges  where  the  cases  are  to  be  heard. 

I  would  not  be  alarmed  at  the  prospect  of  one  national  court  of  appeals  under 
centralized  administration,  so  long  as  the  administration  remains  responsive 
to  the  needs  of  the  various  districts.  Because  the  Ninth  Circuit  has  been  a  bor- 
rowing circuit  and  has  had  the  benefit  of  assistance  from  senior  judges  from 
other  circuits.  I  have  personally  sat  on  panels  with  judges  from  the  First, 
Second,  Third  and  Fifth  Circuits  within  the  last  three  years.  In  most  of  the 
cases,  the  questions  were  federal  questions,  and  the  regional  origins  of  the  judges 
were  wholly  irrelevant.  As  far  as  travel  is  concerned,  we  can  probably  forget  some 
of  the  folklore  that  we  learned  during  the  days  of  horse  and  railroad.  It  is  as 
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easy  to  go  from  Portland  to  New  York,  or  from  Philadelphia  to  Los  Angeles,  as 
it  is  to  go  from  Portland  to  Billings  or  Spokane.  And  the  cost  of  moving  judges 
around  is  probably  a  relatively  minor  cost  in  the  total  budget  for  civilian 
government. 

In  conclusion,  I  support  S.  298S  as  a  temporary  measure  and  suggest  further 
study  be  given  the  need  for  the  separate  circuits. 
Sincerely, 

Alfeed  T.  Goodwin, 

U.S.  Circuit  Judge. 

U.S.  Court  of  Appeals  for  the  Ninth  Circuit, 
Chambers  of  Alfred  T.  Goodivin,  U.S.  Circuit  Judge, 

Portland,  Oreg.,  September  21,  1974. 

Hon.  QUENTIN  N.  BURDICK, 

Chairman,  Subcommittee  on  Improvements  in  Judicial  Machinery,  Dirksen  Office 
Building,  Washington,  D.C. 

Dear  Mr.  Chairman  :  While  I  am  on  record  in  support  of  the  report  of  the 
Commission  on  Revision  of  the  Federal  Appellate  Court  System  (as  the  lesser  of 
several  evils),  I  want  to  make  it  clear  that  I  favor  fewer,  rather  than  more 
circuits. 

Judge  John  Kilkenny  of  the  Ninth  Circuit,  convinced  that  the  splitting  of  Cali- 
fornia into  two  circuits  is  politically  unlikely  as  well  as  undesirable,  has  sug- 
gested a  relatively  minor  administrative  change  that  would  save  the  Ninth  Cir- 
cuit, and  at  the  same  time  create  an  experimental  laboratory  for  observing  an 
alternative  administrative  model.  The  northern  and  southern  division  scheme, 
however,  has  not  commended  itself  to  the  Commission,  at  least  in  part  because  of 
its  lack  of  nationwide  application.  I  have  been  advised  that  it  is  a  lost  cause, 
but  I  still  think  the  Kilkenny  plan  is  superior  to  the  creation  of  more  circuits. 

In  any  event,  the  geographical  area  now  served  by  the  Ninth  Circuit  needs  at 
least  eighteen  judges  to  hear  and  decide  the  cases  presently  being  produced  in 
the  region,  and  any  solution  which  fails  to  provide  sufficient  manpower,  in  my 
judgment,  would  fail  of  its  purpose. 
Sincerely, 

Alfred  T.  Goodwin, 

U.S.  Circuit  Judge. 

U.S.  Court  of  Appeals,  Ninth  Circuit, 

Eugene  A.  Wright,  Judge, 
Seattle,  Wash.,  September  23, 197^. 
Hon.  Quentin  N.  Burdick, 

Subcom,m,ittee  on  Improvements  in  Judicial  Machinery,  Dirksen  Office  Building, 
Washington,  D.C. 

Dear  Senator  Burdick  :  Because  of  a  conflicting  court  calendar  in  Los  Angeles 
early  nest  month,  I  shall  be  unable  to  attend  the  hearings  to  be  conducted  by  your 
committee  on  circuit  revision.  At  Mr.  Westfall's  suggestion,  I  would  like  to  pre- 
sent my  views. 

I  testified  in  Seattle  before  the  Commission  on  Revision  of  the  Federal  Court 
Appellate  System  in  August  1973.  I  said  at  that  time  that : 

(a)   There  was  an  immediate  and  urgent  need  to  divide  the  Ninth  Circuit, 
(ft)   That  the  Commission  and  the  Congress  should  be  planning  ahead  for 
at  least  20  years. 

(c)  That  there  was  justification  for  the  creation  of  a  new  circuit  in  the 

Pacific  Northwest. 

Those  are  still  my  views  and  they  have  been  reinforced  by  some  recent  events. 

A  year  ago  some  of  us  reported  that  the  judges  of  the  Ninth  Circuit  sat  en  banc 

rarely  because  of  the  difficulty  of  gathering  all  13  active  judges  in  one  courtroom 

at  a  specific  time.  Members  of  the  bar  had  charged  the  court  with  having  released 

a  number  of  conflicting  opinions  which  needed  to  be  reconciled  by  rehearings  en 

banc. 

Since  that  time  we  have  taken  many  cases  en  banc,  some  for  the  reasons  sug- 
gested by  the  bar.  In  one  situation,  conflicting  and  totally  irreconcilable  opinions 
had  been  filed  within  one  week,  each  by  a  three-judge  panel  which  was  unaware  of 
the  case  under  consideration  by  the  other.  But,  the  en  banc  process  consumed 
many  more  months  and  the  en  banc  opinions  in  the  two  cases  have  not  yet  been 
filed. 
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There  have  been  other  examples  which  make  the  same  point.  Tlie  fault  is  not 
with  any  judge  or  with  the  administration  of  the  court.  Tlie  circuit  is  just  too 
large  and  there  are  too  many  judges  to  administer  and  too  many  opportunities 
for  errors.  Simultaneously  the  court  can  be  sitting  in  three  cities,  often  with  dis- 
trict judges  filling  out  the  panels.  One  panel  has  no  way  of  knowing  the  nature  of 
the  cases  being  heard  by  the  others.  The  district  judges  who  assist  us  are  un- 
aware of  most  correspondence  and  intra-court  memoranda  on  general  subjects. 

So.  my  conclusion  from  all  of  this  is  that  the  court  is  unwieldy,  that  it  must 
be  broken  up  in  some  way,  that  a  court  of  nine  judges  in  active  service  is  the 
absolute  maximum  that  can  be  organized  and  administered  efficiently,  and 
that  courts  of  five,  six  or  seven  judges  would  be  more  desirable. 

The  bar  has  quite  properly  charged  us  with  delay,  and  the  results  of  ac- 
cumulating backlogs  of  civil  cases  which  have  been  briefed  and  ready  for 
argument  12  to  IS  months  before  we  have  reached  them.  Such  delay  has  been 
costly  to  the  public,  litigants,  lawyers,  as  well  as  to  us  on  the  court.  When  we 
prepare  for  oral  argument  and  read  briefs  which  are  18  months  old,  we  can 
assume  that  the  law  has  changed,  that  the  lawyers  have  long  since  forgotten 
the  case  and  will  not  argue  before  us  with  clear  and  present  memories  of  the 
trial  scene,  and  that  the  extended  delay  may  have  even  caused  the  appeal 
to  abort. 

Again,  the  fault  is  not  with  the  court.  New  appeals  have  engulfed  us.  Our 
production  has  increased,  but  not  fast  enough.  It  is  obvious  to  me  that  adding 
more  judges  to  a  circuit  already  too  large  is  not  an  answer. 

A  ytar  ago  I  suggested  to  the  Commission  that  we  can  expect  an  increase 
in  judicial  business  and  in  appealed  cases  in  the  Pacific  Northwest.  I  believe 
that  I  am  correct,  but  I  must  depend  upon  others  to  supply  the  figures.  Here 
in  Seattle  it  is  clear  to  us  that  federal  litigation  in  Alaska  will  increase 
tremendously  within  five  years.  Seattle's  harbor  is  filled  with  ships  and  barges 
heading  north.  Commercial  airlines  bound  for  Alaska  cities  are  traveling 
full.  Soon  we  shall  see  floods  of  cases  in  such  fields  as  environmental  law, 
civil  rights,  the  problems  of  the  Alaska  natives,  and  the  inevitable  load  of 
criminal  prosecutions. 

It  makes  sense  to  me  to  have  argued  in  the  Pacific  Northwest  the  cases  coming 
up  on  appeal  from  those  states.  Travel  time  for  lawyers  can  be  saved.  With 
lawyers'  hourly  rates  for  appellate  work  now  at  $100  per  hour  or  more,  it  is 
inifair  to  counsel  and  their  clients  to  require  more  travel  time  than  necessary. 
It  is  unfair  to  the  lawyers  and  citizens  of  the  less  populous  states  to  deny 
them  speedy  administration  of  justice  by  making  them  wait  in  line  behind  ap- 
peals coming  up  from  the  nation's  most  populous  state. 

Thank  you  for  giving  me  the  opportunity  to  present  my  views. 
Sincerely  yours, 

Eugene  A.  Weight. 

Senator  Burdick.  We  will  now  call  as  oiir  first  witness  the  Honora- 
ble Ben  Dnniway  of  San  Francisco,  a  Judge  of  the  Ninth  Circuit 
Court  of  Appeals. 

STATEMENT  OF  BEN  GUSHING  DUNIWAY,  JUDGE,  NINTH  CIRCUIT, 

SAN  FRANCISCO,  CALIF. 

Judge  DuNiwAY.  Thank  you,  Mr.  Chairman.  I  am  pleased  to  be 
able  to  be  here  to  discuss  the  ninth  circuit. 

You  have  summarized  a  good  many  of  our  problems.  We  are  well 
aware  of  them,  and  have  been  working  very  hard  to  increase  the 
disposition  of  our  cases. 

1  have  prepared  and  handed  to  Mr.  Westphal  a  written  statement 
of  my  position.  I  don't  intend  to  repeat  all  that  is  contained  in  that 
statement  unless  you  desire  that  I  do  so,  but  there  are  some  rather 
distinguishing  aspects  of  this  matter  which  I  think  are  unique  to 
the  ninth  circuit,  and  I  would  like  to  address  my  remarlvs  to  those 
aspects. 

43-476 — 75 ^13 
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Senator  Burdick.  Judge,  your  prepared  statement  will  now  be  in- 
corporated into  the  record  in  full  and  you  may  proceed  to  present 
your  views  in  any  manner  you  wish. 

[The  full  text  of  Judge  Duniway's  prepared  statement  follows:] 

Peepaeed  Statement  of  Ben.  C.  Duniway,  U.S.  Circuit  Judge,  Ninth  Circuit 

Mr.  Chairman  and  Members  of  the  Subcommittee:  My  name  is  Ben.  C. 
Duniway  and  I  am  a  United  States  Circuit  Judge,  an  active  member  of  the 
United  States  Court  of  Appeals  for  the  Ninth  Circuit.  I  have  been  a  member 
of  the  court  for  thirteen  years,  and  before  that,  I  was  a  Justice  of  the  District 
Court  of  Appeal,  First  District,  Division  One,  of  the  State  of  California  at 
San  Francisco.  I  began  the  practice  of  law  in  San  Francisco  in  1933,  and  prac- 
ticed there,  except  for  a  five  and  one-half  year  interval  as  a  government 
attorney   and  administrator  during  World  War  II,  until  1959. 

I  appear  before  you  in  support  of  the  Recommendation  of  the  Commission 
on  Revision  of  the  Federal  Court  Appellate  System  that  the  Ninth  Circuit 
be  divided  into  two  circuits :  a  new  Twelfth  Circuit  embracing  the  Central  and 
Southern  Districts  of  California  and  the  states  of  Arizona  and  Nevada,  and  a 
new  Ninth  Circuit  embracing  Alaska,  Washington,  Oregon,  Idaho,  Montana, 
Hawaii,  Guam  and  the  Eastern  and  Northern  Districts  of  California. 

I  am  in  hearty  agreement  with  the  Commission's  statement  that : 

Such  a  realignment  will  by  no  means  solve  all  of  the  Ninth 
Circuit's  problems  for  all  time,  but  it  will  make  them  more 
manageable  in  the  short  run  and  establish  a  sound  geographical 
base  on  which  to  build  more  fundamental  reforms. 

I  am  convinced,  after  serving  on  the  Court  of  Appeals  for  the  Ninth  Circuit 
for  thirteen  years,  that  the  Circuit  must  be  divided,  regardless  of  anything  else 
that  may  be  done  to  reduce  the  workload  of  the  United  States  Courts  of  Appeals. 
Anything  that  can  sensibly  and  reasonably  be  done  to  reduce  our  workload,  such 
as  limiting  the  jurisdiction  of  the  Federal  Courts  in  ways  that  will  not  deprive 
persons  who  ought  to  have  a  Federal  forum  of  that  forum,  or  such  as  devising 
better  methods  of  considering  and  deciding  the  cases  that  come  before  us,  will  be 
welcome.  We  are  ourselves  already  hard  at  work  on  the  latter  job.  But  I  person- 
ally am  convinced  that  the  Ninth  Circuit's  caseload  is  now  so  large  that  we 
can  no  longer  function  as  a  Court  of  Appeals  ought  to  function.  I  am  also  con- 
vinced that  one  of  the  factors  that  makes  our  job  so  hard  to  do  properly  is  the 
very  large  area  from  which  our  cases  come.  In  short,  I  believe  that  two  factors — 
geography  and  caseload — have  combined  in  the  Ninth  Circuit  in  such  a  way  as 
to  make  it  well  nigh  impossible  for  us  as  judges  to  do  the  kind  of  job  of  con- 
sidering and  deciding  cases  that  the  litigants,  the  bar,  and  the  public  generally 
are  entitled  to  expect  of  us.  While  the  two  factors  interact,  I  believe  that  it  will 
be  helpful  to  consider  them  separately. 

1,  GEOGRAPHY 

a.  Size 

We  are  by  far  the  largest  Circuit  geographically.  We  extend  from  the  eastern 
border  of  Montana  to  Guam,  and  from  the  Mexican  border  to  Point  Barrow, 
Alaska,  north  of  the  Arctic  Circle.  California  is  the  nation's  largest  state  in 
population,  and  the  third  largest  geographically.  It  produces  over  65%  of  our 
cases,  and  it  has  six  of  the  Census  Bureau's  50  major  metropolitan  ai-eas  of 
the  nation,  including  Los  Angeles,  the  second  largest,  and  San  Francisco,  the 
sixth  largest.  Other  major  areas  are  San  Diego,  California,  Phoenix,  Arizona, 
Portland,  Oregon,  Seattle-Tacoma,  Washington,  and  Honolulu,  Hawaii. 

6.  Travel 

Distances  from  San  Francisco,  our  headquarters,  are  great.  This  means  that 
the  court  travels  extensively.  We  believe  that  litigants  in  distant  places  ought 
not  to  have  to  bear  the  heavy  expense  of  travel  to  San  Francisco.  We  sit  regularly 
in  San  Francisco  (12  months),  Los  Angeles  (11  months),  Portland-Seattle  (3 
months),  Alaska  and  Hawaii  (1  month  each).  In  Los  Angeles  two  panels  sit  each 
day  for  a  week.  In  San  Francisco  three  panels  sit  each  day  for  a  week.  In  the 
Northwest,  Alaska,  and  Hawaii  a  single  three-judge  panel  sits  each  day  for  a 
week.  All  of  this  means  extensive  travel  for  all  of  us,  and  travel  uses  valuable 
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time.  We  do  not  believe  in  "local"  panels ;  so  all  of  us  travel.  Each  active  judge 
is  expected  to  sit  about  the  same  number  of  times  as  each  othei-  active  judge,  in 
each  place  where  we  sit. 

Every  time  the  court  sits  away  from  San  Francisco,  someone  from  the  clerk's 
office  (usually  two)  must  travel.  So  must  the  briefs  and  records  in  all  of  the 
cases  to  be  heard.  This  greatly  reduces  the  efficiency  of  the  clerk's  office. 

Because  we  only  sit  for  a  week  each  month  in  each  city,  most  of  us  do  not 
take  our  secretaries  or  law  clerks  with  us  when  we  travel ;  they  have  plenty  to 
do  at  home,  and  travel  reduces  their  hours  of  actual  work.  Moreover,  both  we 
and  they  are  more  efficient  at  home.  That  is  where  we  have  our  personal  librar- 
ies, our  files,  and  our  equipment.  So  we  are  less  effective  when  away  from 
home. 

c.  Scatteration  of  judges 

As  of  October  8,  we  will  have  twelve  active  and  five  senior  judges  and  one 
vacancy.  Here  is  where  they  have  their  headquarters  : 

Active  Senior 

Seattle 1      

Portland. ..- 1                            1 

Honolulu - --- - --- 1      - 

San  Francisco. - 14?^                        2 

Los  Angeles. -. 2                            1 

San  Diego 1                             1 

Phoenix ^' 

Tucson. yla' 

•  Our  Phoenix  judge  spends  3  months  in  San  Francisco:  our  Tucson  judge  spends  6  months  in  San  Francisco. 

d.  Massive  paperwork 

Normally,  a  judge  who  travels  to  a  city  to  hear  cases  is  there  only  long  enough 
to  hear  the  cases,  confer  about  them,  receive  his  assignment,  and  go  home. 
This  means  that  the  circulation  of  opinions,  comments  and  discussion  about 
cases,  and  almost  everything  else  about  our  business,  goes  on  paper  and 
through  the  mails,  although  we  do  make  extensive  use  of  the  telephone.  This 
method  of  doing  business  is  not  efficient,  it  takes  time,  and  is  far  less  satisfy- 
ing than  face  to  face  discussion.  Thus,  with  our  judges  so  scattered,  and  with 
the  number  of  us  that  there  now  is,  the  sheer  volume  of  paper  work,  both  in  the 
Clerk's  office  and  between  the  offices  of  the  various  judges,  increases  by  geometric 
progression.  This  could  be  materially  cut  down  if  all  of  us  maintained  our 
offices  in  any  one  place.  This,  however,  the  law  does  not  require,  and  although  I 
would  like  it,  I  am  not  sure  that  it  should  be  required.  When  a  man  has  been 
practicing  law  or  been  a  judge  in  a  given  community  for  many  years,  it  is  asking 
a  great  deal  of  him  to  pull  up  his  roots  and  move  himself  and  his  wife,  and  his 
children  if  they  are  not  grown  up,  to  another  city  where  they  may  not  have  any 
personal  friends  or  ties.  If  it  were  required  that  every  judge  move  to  the  head- 
quarters of  the  court,  it  could  well  be  that  some  highly  qualified  persons  would 
decline  appointments  to  the  court.  Fortunately  for  me,  I  need  not  personally  face 
this  problem. 

2.  CASELOAD 

I  joined  the  court  in  the  fall  of  1961.  This  is  the  record  for  the  previous  fiscal 
year,  1961 : 


Fiscal  year  1961  appeals 

Filed 

Terminated 

Pending 

Total  

443 

470 

372 

Per  judgeship  (9) 

49 

52 

41 

Fifty-two  was  also  the  national  average  number  of  terminations  per  judge- 
ship that  year  for  all  of  the  Courts  of  Appeals.  Our  experience  has  been  that 
about  one-third  of  our  cases  are  disposed  of  without  decision  on  the  merits — 
dismissed,  transferred,  settled,  withdrawn,  etc.  So  each  of  us  had  to  write  about 
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35  opinions  per  year.  We  had  no  backlog.  We  were  he.iring  every  appeal  as  soon 
as  all  briefs  were  in.  It  was  a  great  time  to  join  the  court.  That  happy  condition 
continued  for  two  or  three  years.  Then  the  avalanche  began,  and  it  has 
continued  ever  since. 

Since  1961,  our  filings  are  up  sixfold.  Our  dispositions  are  up  well  over  fivefold. 
Our  "backlog"  is  up  more  than  sixfold  (this  refers  to  cases  pending  at  year's 
end) .  Here  is  the  record  for  fiscal  1974,  with  thirteen  judgeships  :  ^ 


Appeals  filed       Terminated 


Pending 


Total 2,697  2,464  2,467 

Per  judgeship  (13) ---- _ 207  190  190 

111  fiscal  1973,  tiie figures  were: 

Total 2,349  2,148  2,234 

Perjudgeship(i3).... 181  165  173 


For  fiscal  1973,  the  last  figure  available  to  me,  the  national  average  of  ter- 
minations per  judgeship  was  156,  and  of  pending  cases  per  judgeship  was  108. 

It  took  us  longer  than  we  should  have  taken  to  realize  what  was  happening  to 
us.  But  when  we  did,  we  began  various  efforts  to  stem  the  tide. 

1.  We  asked  for  and  finally  got  four  more  judges. 

2.  In  common  with  the  other  circuits,  we  got  two  law  clerks  per  judge. 

3.  We  made  massive  use  of  visiting  judges  and  senior  judges. 

4.  More  cases  were  heard  by  each  active  judge. 

5.  We  made  extensive  use  of  per  curia  and  brief  orders. 

6.  We  undertook  screening  of  cases,  beginning  September  14,  1070. 

By  screening,  we  have  increased  our  dispositions  considerably.  From  Septem- 
ber, 1970,  through  Augaist,  1974,  a  total  of  1324  cases  were  screened  and  con- 
sidered by  panels  of  the  court.  This  was  done  without  reducing  tlie  regular 
calendar  workload;  it  was  in  addition  to  tliat  load,  which  had  also  increased. 

Since  September,  1970.  we  have  made  a  massive  effort  to  get  current  on 
criminal  cases.  We  have  the  largest  load  of  criminal  cases  of  any  circuit.  We  now 
have  an  exT>editing  law  clerk.  Each  appeal,  when  filed,  gets  a  fixed  calendar  date. 
The  clerk  "rides  herd"  on  each  case  until  it  is  ready  to  be  heard.  Each  month 
each  of  us  sits  in  one  or  more  hearings  at  which  seven  or  more  criminal  cases 
are  heard  on  one  day.  Today,  criminal  cases  are  current. 

In  contrast,  we  have  a  horrendous  problem  with  civil  cases.  On  the  average, 
these  are  the  harder  cases  to  decide.  Litigants  ^lo  not  spend  money  on  civil 
appeals  unless  they  believe  that  the  appeals  are  meintorious.  As  of  September  24, 
1974,  there  were  601  cases  fully  briefed  but  not  calendared.  Cases  not  entitled 
to  preference  are  now  between  one  and  two  years  old.  This  does  a  grave  injustice 
to  the  litigants  involved. 

We  are  also  making  massive  use  of  visiting  judges.  Nearly  every  panel  has  one 
visiting  judge.  Most  are  district  judges.  Some  are  senior  judges  from  other 
circuits.  We  also  get  a  lot  of  help  from  our  own  senior  judges.  They  like  to  take 
tough  cases.  All  of  this  means  that  our  per  judgeship  figures  for  dispositions  look 
better  than  they  are. 

The  more  cases  we  have  to  decide,  the  more  judges  we  have,  and  the  more  scat- 
tered they  are,  the  harder  it  is  to  keep  us  functioning  as  one  court — to  keep  our 
decisions  fully  consistent.  By  the  same  token,  in  banc  hearings  are  very  burden- 
some, and  we  try  to  avoid  them.  Ai\  in  banc  hearing  means  assembling  13  judges 
from  all  over  the  circuit.  This  is  equivalent  to  four  plus  panels,  and  means  the 
use  of  all  that  manpower  to  hear  one  or  two  cases  instead  of  at  least  twelve  cases. 
The  papei"work  in  circulating  an  in  banc  opinion  or  opinions,  getting  comments, 
revising  and  recirculating,  is  enormous.  Let  me  give  you  an  example.  Last  De- 
cember, two  panels  of  the  court,  one  sitting  in  Seattle,  the  other  in  Los  Angeles, 
filed  two  opinions,  almost  simultaneously,  deciding  an  important  question  of 
Federal  law  differently.  The  two  panels  attempted  to  agree  between  themselves 
on  a  proper  solution,  but  were  unable  to  do  so.  They  then  recommended  that  the 
court  hear  both  cases  in  banc.  The  two  cases  were  heard  together  by  12"  judges 
in  June.  Following  a  lengthy  conference,  the  cases  were  assigned  to  me.  Opinions 


1  Tlipsp  fijrures  include  administrative  review  cases  and  original  proceedings,  just  over 
24%  of  all  filings  In  fiscal  1974. 

-  It  was  stipulated  that  the  13th  judge,  who  was  unavoidably  absent,  could  participate 
in  the  decision. 
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were  circulated  in  July.  Following  circulation  of  memoranda  and  phone  confer- 
ences with  various  judges,  tlie  opinions  were  revised.  More  memoranda  and  phone 
conferences  ensued.  In  September,  the  cases  were  again  discussed  at  a  meeting  of 
the  fviU  court.  The  opinions  were  filed  on  September  27.  In  one  case  there  are  a 
principal  opinion,  a  concurring  opinion,  and  three  concurring  and  dissenting  opin- 
ions. In  the  other,  there  are  a  principal  opinion,  concurring  opinion,  and  a  dis- 
senting opinion.  My  files  of  drafts  and  memoranda  are  more  than  two  inches 
thick  !  This  year  we  have  taken  almost  a  dozen  cases  in  banc. 

The  use  of  visiting  judges  also  makes  it  more  difiicult  to  maintain  institutional 
tuiity.  They  are  not  members  of  the  court,  they  are  with  us  only  for  short  periods, 
and  many  do  not  feel  the  need  for  such  unity  as  keenly  as  we  do.  If  and  when  we 
can  get  current,  we  hope  to  reduce  the  use  of  visiting  judges  very  drastically. 
The  workloads  of  our  district  judges  are  constantly  growing,  so  that  it  becomes 
more  and  more  of  a  burden  for  them  to  assist  us. 

We  have  not  been  shy  about  asking  for  more  help.  Yie  have  asked  for  five  more 
judges.  We  have  obtained  seven  more  law  clerks  and  six  more  secretaries,  and 
we  are  asking  for  more.  We  are  constantly  striving  to  increase  our  efficiency. 

I  am  convinced,  however,  that  none  of  these  things  will  solve  our  problems. 
Without  extra  help  and  extra  effort,  we  Avould  never  have  been  able  to  increase 
our  dispositions  from  52  per  judgeship  to  190  per  judgeship.  We  might  be  able  to 
increase  them  further  with  the  help  of  more  law  clerks,  secretaries,  and  other 
assistants.  But  we  are  now  up  to  an  average  of  about  110  opinions  per  judgeship 
per  year. 

My  experience  on  this  court  leads  me  to  conclude  that  a  judge  has  about  ISO 
regular  working  days  per  year  in  which  to  read  briefs  and  records,  examine  au- 
thorities, and  formulate  and  write  opinions,  as  well  as  to  consider  the  approxi- 
mately 240  other  opinions  that  will  come  to  him  from  his  colleagues  who  have 
sat  with  him.  I  reach  that  figure  this  way  : 

Days  per  year S65 

Days  vacation —30 

Total S35 

Days  (48  weekends) —96 

Total 239 

Days  for  committees,  administration,  etc — 10 

Total 229 

Days  hearing  argument  (10  mo.  4  days  each) —40 

Total  working  dajs 189 

In  fact,  most  of  us  also  work  on  those  96  v»^eekend  days.  Thus,  we  have  about 
285  days,  or  less  than  three  days  per  case !  Yet  we  frequently  liave  cases  that  re- 
quire weeks,  not  days  of  work.  If  present  trends  continue,  we  will  not  really 
be  judges  at  all. 

Yet  the  bar  and  the  people  expect,  and  are  entitled  to  expect,  that  their  ap- 
peals will  be  decided  by  judges,  not  by  law  clerks.  The  more  law  clerics  a  jiidge 
has  to  work  on  the  cases  the  judge  has  to  decide,  the  more  the  judge  is  going  to 
have  to  rely  upon  his  law  clerks  in  deciding  the  cases.  He  will  do  less  and  less 
of  his  own  research  and  less  and  less  of  his  own  writing.  He  may  even  get  to  the 
point  where  the  only  persons  in  his  oflfice  who  even  read  the  briefs  are  his  law 
clerks.  We  are  not  there  yet,  but  we  are  approaching  that  situation.  This  is  not 
my  idea  of  what  a  judge  is  appointed  to  do,  and  I  do  not  believe  that  it  is  the 
lawyers'  or  the  public's  idea  of  what  a  judge  is  appointed  to  do.  He  is  appointed 
to  be  a  judge,  and  that  means  that  it  should  be  he,  and  not  someone  else,- who 
does  the  deciding.  He  cannot  do  his  job  properly  unless  he  has  a  reasonable 
amount  of  time  within  which  to  do  it.  Judging,  among  other  things,  is  supposed 
to  take  thought,  and  a  judge  who  is  immersed  in  paper  work,  in  bench  memoranda 
from  his  law  clerks,  and  in  draft  opinions  from  his  law  clerks,  is  not  going  to 
be  able  to  take  the  time  to  do  what  he  is  supposed  .to  be  doing. 

Tlius,  I  think  it  imperative,  rather  than  to  increase  the  workload  of  judges  by 
further  administrative  devices,  to  reduce  it,  and  I  do  not  think  it  proper  to  reduce 
it  by  creating  a  system  under  which  somebody  other  than  the  judge  is  really  doing 
the  judging. 
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I  have  no  pat  formula  for  deciding  how  big  a  Circuit  sliould  be  in  terms  of  area, 
caseload,  and  number  of  Circuit  Judges.  But  I  am  sure  that  the  Ninth  Circuit 
is  too  large  in  all  of  these  categories.  A  smaller  area  would  mean  less  travel,  less 
scatteration  of  judges,  less  paper  work,  fewer  administrative  problems  ;  a  smaller 
caseload  per  judge  would  enable  us  to  perform  far  better  as  judges.  We  make  the 
law  of  the  Circuit ;  frequently  we  make  the  law  of  the  nation.  We  ought  to  have 
time  to  do  those  jobs  properly.  A  smaller  area  and  a  smaller  caseload  will  mean 
a  smaller  court.  Nine  judges,  all  located  in  or  near  one  place  and  thus  in  daily 
contact  with  each  other,  and  with  a  manageable  caseload,  are  judges  enough. 
Seven  would  be  better.  Such  a  court,  I  believe,  could  do  a  good  job  with  a  case- 
load of  about  100  filings  per  judgeship  per  year.  Much  beyond  that  I  do  not  think 
that  we  should  have  to  do. 

3.    DIVIDING    THE    NINTH    CIRCUIT 

The  following  table  shows  the  source,  by  state  and  district,  of  all  appeals,  in- 
cluding agency  appeals  and  original  proceedings,  filed  with  us  in  fiscal  1974  : 

Alaska 32 

Arizona 260 

California 1,  731 

Northern 473 

Eastern 108 

Central   765 

Southern 388 

Hawaii    55 

Idaho 38 

Montana 45 

Nevada  125 

Oregon , 147 

Washington  218 

Eastern 49 

Western 169 

Guam 43 

Total  2,  697 

As  will  be  at  once  apparent,  the  single  most  important  figure  is  1731  cases  from 
California.  If  California  alone  became  a  separate  circuit,  with  9  judges,  there 
would  be  192  filings  per  judgeship — a  figure  far  too  large,  in  my  opinion.  To  get 
the  figure  down  to  approximately  100  per  judgeship,  there  would  have  to  be  17 
judges — again  far  too  many,  in  my  opinion.  It  seems  to  me  inevitable,  therefore, 
that  California  must  be  divided  between  two  new  circuits. 

This  is  not  something  that  I  would  like  to  see  done,  but  it  does  seem  to  me 
essential  that  it  be  done. 

The  Commission  would  create  two  new  Circuits  with  filings  (fiscal  1974)  as 
follows : 

1.  New  Ninth : 

California :  Filings 

Northern 473 

Eastern 108 

Alaska 32 

Washington 218 

Oregon 147 

Idaho 38 

Montana 45 

Hawaii   55 

Guam 43 

Total  1, 159 
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2.  New  Twelfth : 

California :  ■^*^*"^« 

Southern 388 

Central   765 

Arizona 2p0 

Nevada   125 

Total   1.  538 

Nine  judges  in  the  new  Ninth  would  face  129  filings  per  judge.  Nine  judges  in 
the  New  Twelfth  would  face  171  filings  per  judge.  The  129  is  a  reasonable  num- 
ber, in  my  opinion.  The  171  is  high,  but  much  better  than  the  207  we  faced  in 
fiscal  1974,  or  than  the  192  that  a  circuit  of  California  alone  would  face.  In  the 
proposed  new  Twelfth,  the  judges  would  be  in  a  reasonably  compact  circuit 
geographically,  and  could  function  much  better  as  a  unit  than  we  now  can. 

If  a  new  circuit  composed  of  California  plus  one  or  more  other  states  were 
created,  the  result  would  be  even  less  helpful  than  to  create  a  circuit  covering 
only  California,  because  such  a  circuit  would  inevitably  have  more  filings  than 
would  a  circuit  covering  on]y  California.  For  example,  in  a  letter  to  the  Com- 
mission last  December,  Acting  Attorney  General  Bork  suggests  that  it  would  not 
be  a  mistake  to  create  a  circuit  composed,  for  example,  of  California,  Alaska, 
Hawaii  and  Guam,  thus  avoiding  the  problems  which  he  thinks  might  arise 
from  dividing  the  state  of  California  between  two  circuits.  He  points  out  that 
in  fiscal  1973,  a  total  of  1642  appeals  were  filed  in  the  proposed  circuit,  i.e.,  Cali- 
fornia, Alaska,  Hawaii  and  Guam,  which  is  fewer  [by  67]  than  the  number  filed 
in  the  Second  Circuit  during  that  period.  I  add  parenthetically  that  in  fiscal  1974, 
the  total  filings  for  these  states  was  1861 — more  than  206  per  judge  for  a  nine- 
judge  court. 

The  suggestion  seems  to  me  to  miss  the  whole  point  of  dividing  a  circuit.  Next 
to  the  Fifth  and  Ninth,  the  Second  Circuit  is  the  most  overloaded  in  the  United 
States.  It  is  also  one  of  the  most  eflScient,  but  I  suspect  that  the  time  is  coming 
when  its  workload  will  demand  that  it,  too,  be  split.  In  fiscal  1973,  the  Second 
Circuit  terminated  only  1462  cases,  carrying  over  247  cases.  This  raised  its  pend- 
ing cases  from  681  to  928.  There  is  no  use  going  through  the  diflicult  process  of 
dividing  a  circuit  in  order  to  achieve  two  circuits,  each  of  which  will  have  a 
workload  that  is  manageable  by  a  court  of  not  more  than  nine  judges,  if  one  of 
the  two  is  to  have  a  caseload  at  the  start  which  is  or  very  soon  will  be  too  much 
for  such  a  court.  That  is  what  the  caseload  of  Mr.  Bork's  suggested  circuit 
would  be. 

I  am  aware  that  many  persons  and  organizations,  including  the  State  Bar 
of  California  and  some  leading  local  bar  associations  in  California,  are  opposed 
to  dividing  the  state  between  two  circuits.  Some  of  the  objections  are  senti- 
mental, and  I  share  the  sentiment,  but  not  at  the  expense  of  the  ability  of  our 
court  to  do  its  job  properly. 

The  major  objections  are  based  on  fears  that  the  two  new  circuits  will  come 
down  with  conflicting  decisions  about  California  law,  or  about  federal  law  as  it 
affects  California.  These  objections  are  considered,  and  I  believe  satisfactorily 
answered,  in  the  Commission's  Report.  I  add  a  few  comments  of  my  own. 

The  objections  fall  generally  into  two  categories.  One  is  a  divergence  of  view 
between  the  two  circuits  when  actions  of  state  agencies  or  the  validity  of  state 
laws  may  be  challenged  in  two  circuits,  with  the  i>ossibility  of  conflicting  results. 

With  the  greatest  respect  for  the  objectors,  the  fears  expressed  remind  me  of 
the  ancient  Scottish  prayer  which  goes :  "From  ghoulies  and  ghosties  and  long- 
leggity  beasties  and  things  that  go  bump  in  the  night.  Good  Lord  deliver  us." 
Based  upon  my  experience  of  thirteen  years  as  a  member  of  the  Court  of  Appeals 
for  the  Ninth  Circuit,  I  think  that  the  problems  that  the  objectors  foresee  are 
in  the  category  of  "things  that  go  bump  in  the  night."  They  are  not  real. 

Most  often  mentioned  is  possible  conflict  if  actions  of  state  agencies  or  the 
validity  of  state  laws  are  challenged  in  two  circuits.  This  is  not  a  new  problem. 
Challenges  to  the  actions  of  state  agencies  or  to  the  validity  of  state  laws  now 
arise  most  often  in  three-judge  district  courts  whose  judgments  are  not  appeal- 
able to  the  Court  of  Appeals  but  to  the  United  States  Supreme  Court.  There  are 
four  districts  in  California.  Thus  it  has  long  been  possible  for  similar  actions  to 
be  filed  in  two  different  districts  and  to  have  three-judge  courts  in  those  districts 
come  out  with  conflicting  decisions.  So  far  as  I  know,  since  1961,  when  I  became 
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a  member  of  this  court,  this  has  never  happened.  There  is  no  reason  why  it 
should  happen  if  the  state  of  California  were  clivided  between  two  circuits.  Un-^ 
less  and  until  three-judge  courts  are  abolished,  the  same  possibility  of  conflict, 
which  has  never  occurred,  will  continue  to  exist. 

If,  on  the  other  hand,  three-judge  courts  were  abolished  so  that  decisions  would 
be  made  by  a  single  district  judge,  and  would  be  api>ealable  to  the  appropriate 
court  of  appeals,  I  think  the  possibility  of  conflict  is  still  imaginary  rather  than 
real.  The  natural  tendency  of  one  circuit  or  one  district  court  to  follow  rather 
than  to  disagree  with  the  decision  of  another  circuit  or  district  court  should 
eliminate,  and  I  think  would  eliminate,  the  possibility  of  conflict. 

Moreover,  if  it  is  believed  that  these  fears  are  justified,  it  should  be  possible 
to  provide  by  law  for  the  transfer  of  actions  filed  in  different  districts  to  a  single 
district,  thus  eliminating  the  possibility  of  conflicts  between  districts  and  between 
circuits.  The  Multidistrict  Litigation  statute,  28  U.S.C.  §  1407,  provides  an 
analogy. 

The  second  category  of  cases  that  worries  objectors  is  those  that  might  produce 
conflict  as  to  interpretations  of  state  law  between  two  circuits.  Here,  too,  be- 
cause there  are  four  district  courts  sitting  in  California,  this  possibility  has 
always  existed.  The  difference  of  course  is  that  with  one  circuit  court,  this  court 
is  in  a  ix>sition  to  reconcile  those  conflicts,  while  if  there  were  two,  there  would 
be  the  possibility  that  the  two  circuit  courts,  like  the  district  courts,  would 
disagree.  Here  again,  however,  I  have  never  known  of  a  case  in  which  two 
district  courts  in  California  have  disagreed  about  what  the  law  of  California  is. 
so  that  this  court  has  had  to  reconcile  the  difference. 

I  can  see  no  reason  why  there  would  be  any  more  likelihood  of  such  conflict 
when  the  district  courts  are  in  two  circuits  rather  than  in  one.  District  court 
judges  are  independent  minded  people  but  they  will  not  become  more  so  merely 
because  they  are  in  different  circuits.  If  there  should  be  such  a  conflict  between 
district  courts,  it  seems  to  me  almost  inconceivable  that  the  two  circuits  which 
deal  with  the  laws  of  California  would  continue  such  a  conflict.  If  one  of  them 
first  decided  the  question,  the  other  would  almost  surely  follow  its  lead.  This 
is  partly  because  decisions  by  circuit  courts  on  matters  of  state  laws  are  not 
authoritative  precedents  on  the  question  of  what  the  law  is.  They  are  like  Mr. 
Justice  Roberts'  famous  excursion  ticket  which  is  good  for  this  day  and  this 
trip  only.  I  used  to  sit  on  the  California  District  Court  of  Appeal  and  I  well 
remember  the  reaction  of  that  court  when  a  decision  of  the  Ninth  Circuit  was 
cited  to  us  on  a  question  of  California  law.  Our  reaction  was,  what  does  that 
federal  court  know  about  our  laAV?  In  short,  I  think  that  the  last  thing  that 
'two  circuits  dealing  with  the  law  of  California  would  want  to  do  would  be  to 
create  or  preserve  a  conflict  between  them  as  to  what  the  law  of  California  is. 

Moreover,  if  that  should  ever  occur,  it  would  always  be  open  to  the  legislatuz'e 
or  the  courts  of  California  to  settle  the  question.  In  addition,  I  would  guess  that 
if  California  were  divided  between  two  circuits  there  would  be  little  difficulty 
in  persuading  the  California  legislature  to  adopt  the  Florida  procedure  which 
permits  a  federal  court  having  before  it  a  question  of  Florida  law  about  which 
it  Is  in  doubt  to  certify  the  question  to  the  Florida  Supreme  Court  for  an  authori- 
tative pronouncement.  This  is  only  one  of  the  many  ways  in  which  the  problem 
envisaged,  if  it  should  arise,  could  be  taken  care  of. 

I  urge  that  action  to  divide  the  Circuit,  whether  California  is  placed  in  two 
circuits  or  in  one,  not  be  delayed  while  the  Commission  and  the  Congress  are 
studying  other  ways  to  revise  the  Federal  Appellate  System.  We  need  help  now, 
not  in  some  distant  future.  If  the  Circuits  are  ultimately  to  be  abolished,  which 
seems  to  be  most  unlikely,  it  will  not  at  that  time  matter  whether  there  are  then 
eleven  or  thirteen  of  them.  If  a  national  court  of  some  sort  is  created,  as  many 
suggest,  it  will  make  no  substantial  difference  to  it  whether  there  are  eleven  or 
thirteen  circuits.  INIoreover,  the  national  court,  as  presently  proposed,  is  designed 
to  relieve  the  burden  of  the  Supreme  Court.  If  it  will  substantially  relieve  the 
Courts  of  Appeals  of  their  burdens,  I  have  not  been  told  how  that  is  to  occur. 
But  if  it  does,  it  will  be  as  welcome  to  thirteen  circuits  as  it  "will  be  to  eleven. 

Finally,  I  comment  upon  an  alternative  to  dividing  the  Circuit  that  has  been 
suggested  by  some  of  my  colleagues.  That  would  be,  instead  of  creating  tAvo  cir- 
cuits, to  divide  the  Circuit  into  Northern  and  Southern  divisions,  under  one 
chief  judge.  The  "Divisions"  would  correspond  to  the  new  Ninth  and  Twelfth 
Circuits  that  the  Commission  recommends.  Each  would  have  nine  judges,  Head- 
quarters for  the  Northern  Division  would  be  at  San  Francisco;  headquarters  for 
the  Southern  Division  would  be  at  Los  Angeles.  It  has  not  been  made  clear 
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whetlier  the  Chief  Judge  would  be  a  part  of  one  of  the  Divisions,  or  would  be 
separate  from  both,  thus  giving  us  19  judges.  The  suggestion  is  thought  to  have 
several  advantages.  One  is  that  it  avoids  the  sticky  problem  of  dividing  Cali- 
fornia between  Circuits.  Another  is  possible  greater  flexibility  in  assigning  judges 
to  sit  in  one  division  or  the  other,  as  need  arises.  Another  is  that  there  would 
be  more  flexibility  in  assigning  District  Judges  to  other  Districts  as  they  are 
needed.  It  is  thought  that  in  the  smaller  districts,  where  per  judge  workload  is 
less,  judges  can  be  available  to  help  in  the  larger  districts,  where  workloads  are 
higher  and  where  complex  cases,  involving  lengthy  trials,  and  sometimes  disquali- 
flcation  of  local  judges,  are  most  often  found. 

In  spite  of  these  claimed  advantages,  I  strongly  oppose  the  "Division"  sug- 
gestion. If  it  were  adopted,  we  would  still  have  nearly  all  of  the  problems  that 
we  now  have,  and,  as  to  some,  we  would  have  them  "in  spades."  Trying  to  main- 
tain the  unity  of  a  13-judge  court  is  bad  enough ;  I  shudder  to  think  of  trying  to 
do  it  with  18  or  19  judges.  The  only  way  in  which  the  "Division"  suggestion 
could  be  made  to  work  would  be  to  have  each  "Division"  functon  as  if  it  were 
a  separate  court.  Under  such  a  system,  we  would  soon  have  a  Circuit  divided  in 
fact,  but  not  in  name — with  most  of  our  pi-esent  problems  plus  a  new  one.  I  refer 
to  maintaining  unified  law  for  the  Circuit  as  a  whole.  Who  would  do  it?  The 
two  "Divisions,"  18  or  19  judges  sitting  in  banc?  If  not,  would  a  smaller  group 
be  selected  to  perform  that  function?  If  so,  how?  And  how  would  the  cases  be 
selected  for  it  to  hear?  By  vote  of  the  whole  court?  By  vote  of  the  "Division" 
concerned?  By  vote  of  the  other  "Division"?  By  the  selected  group  that  is  to 
decide?  Would  not  this  in  substance  interpose  between  the  "Divisions"  and  the 
Supreme  Court  another  level  of  rcA-iew?  Would  the  Supreme  Court  require 
exhaustion  of  remedy  at  that  level  before  it  would  entertain  certiorari?  If  not, 
might  not  the  Supreme  Court  find  itself  having  to  settle  intra-"Division"  con- 
flicts? In  short,  I  consider  the  suggestion  of  "Divisons"  to  be  the  suggestion  of 
an  administrative  monstrosity,  offering  few  advantages  but  preserving  and  to 
some  extent  making  more  severe  nearly  all  of  our  present  problems. 

I  realize,  of  course,  that  it  is  not  desirable  to  have  a  large  number  of  Circuit 
Courts.  Too  many  can  create  an  intolerable  burden  on  the  Supreme  Court. 
But  I  doubt  if  serious  consideration  need  be  given  to  splitting  any  Circuits 
except  the  Ninth  and  Fifth.  I  omit  the  Second,  because  if  anything  were  split 
off  from  that  Circuit,  it  could  readily  be  added  to  the  First.  No  other  Circuit 
appears  to  be — or  needs  to  be — ^in  real  trouble.  Tlius  I  doubt  that  geographic 
reorganization  would  produce  more  than  13  or  14  Circuits.  I  think  that  the 
country — and  the  Supreme  Court — could  live  very  well  with  that  number  for 
a  long  time. 

Jiid<re  DuNiwAY.  There  are  some  features  of  the  ninth  circuit 
which  I  think  make  our  problems  different  from  those  of  any  other 
circuit.  I  think  it  is  fair  to  say  that  our  problem  is  complicated  by  our 
ijeography ;  we  are  much  lar^jer  than  any  other  circuit.  We  therefore 
feel  that  we  owe  it  to  the  litigants  to  go  to  them — at  least  in  part — 
rather  than  making  them  come  to  use  in  San  Francisco.  So  we  have 
monthly  sittings  in  Los  Angeles  11  months  of  the  year.  I  believe 
this  past  year  we  had  12.  We  have  monthly  sittings  in  San  Francisco 
12  months  of  the  year.  We  go  to  Portland  and  Seattle  3  months  of 
the  year.  We  send  a  panel  to  Alaska  and  one  to  Hawaii  once  a  vear. 
We  have  our  judges  scattered.  One  lives  in  Seattle,  one  in  Portland, 
one  in  Honolulu,  and  there  are  434  of  us  in  San  Francisco.  By  that 
I  mean  one  of  our  judges  spends  half  the  year  in  San  Francisco  and 
half  in  Tucson  and  another  judge  spends  a  quarter  of  the  year  in 
San  Francisco  and  three-quarters  of  the  year  in  Phoenix.  We  have 
another  judge  in  San  Diego  and  two  in  Los  Angeles.  We  also  try 
to  avoid  having  "local"  panels,  thus  the  local  judges  are  expected 
to  sit  just  as  mAich  in  the  other  cities  as  the}'  do  in  their  own.  We  don't 
want  to  have  the  court  divided  up  into  separate  panels  with  the 
consequent  possibility  of  conflicting  decisions  that  sometimes  arise 
from  that.  We  don't  think  that  the  lawyers  ought  to  be  able  to  pick 
their  panel.  So  all  of  us  travel. 
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Now,  in  my  experience  in  13  years  on  the  court,  this  has  caused  a 
considerable  degree  of  inefficiency  in  the  disposition  of  our  business. 
When  I  go  to  another  city  to  sit  I  am  just  not  as  effective  in  doing 
the  work — other  than  in  listening  to  oral  arguments — as  I  am  at  home, 
where  I  have  my  own  library,  files,  law  clerks,  secretary,  and  so  on. 
I  think  every  one  of  us  runs  into  that. 

In  addition  when  we  sit  en  banc,  and  we  have  done  so  on  about  12 
cases  this  year,  this  means  that  we  have  to  assemble  the  13  of  us  from 
every  part  of  the  circuit  to  hear  one  or  two  cases.  That  is  the  equiva- 
lent of  more  than  four  panels  of  the  court.  We  then  have  to  confer 
about  the  case,  and  an  opinion  has  to  be  drafted  and  circulated.  It  takes 
an  enormous  amount  of  time. 

I  have  given  an  example  of  what  happens  in  one  of  those  cases  in 
the  prepared  statement  which  I  filed  here  this  morning. 

I  think  the  distance,  the  amount  of  traveling  that  we  have  to  do, 
and  the  fact  that  we  are  so  far  apart  that  a  great  deal  of  our  busi- 
ness has  to  be  done  by  mail  or  on  the  telephone  has  had  a  serious  effect 
on  the  efficiency  of  the  court.  I  can  see  it  myself  as  a  result  of  having 
been  on  the  court  since  1961.  We  then  had  nine  judges  on  the  court, 
seven  of  whom  had  their  headquarters  in  San  Francisco,  one  in  Los 
Angeles,  and  one  in  Fresno,  and  we  saw  those  two  judges  every  month. 
The  seven  of  us  who  were  there  frequently  had  lunch  together  and 
discussed  our  cases.  It  was  much  easier  to  maintain  the  court  as  a 
single  court  applying  the  same  principles  panel  by  panel  than  it  is 
now  when  we  are  scattered  all  over  the  place.  This  is  one  of  the 
things  that  has,  I  think,  made  it  difficult  for  us  to  manage  the  enormous 
increase  in  caseload  that  we  have  had. 

You  mentioned  some  figures,  Mr.  Chairman,  about  this  past  year 
and  I  have  some  figures  in  this  prepared  statement.  I  just  want  to 
contrast  them  with  the  figures  we  had  13  years  ago  when  I  came  on 
the  court.  In  fiscal  year  1961,  443  appeals  were  filed  in  our  court,  and 
470  were  terminated.  That  is  49  filings  and  52  terminations  per  judge- 
ship, contrasted  with  the  figures  that  you  read  into  the  record  a  few 
moments  ago  of  2,697  filings  and  2,464  terminations  or,  for  13  judge- 
ships, 207  filings  and  190  terminations  per  judge.  Our  dispositions 
per  judgeship  have  been  going  up  every  year. 

You  mentioned  the  fact  we  have  been  using  a  large  number  of  dis- 
trict judges  and  senior  judges  to  assist  us.  We  have,  but  we  are  now 
hearing  a  larger  number  of  cases  per  active  circuit  judge  actually  par- 
ticipating than  the  approximately  three  cases  that  I  think  you  men- 
tioned. Last  month,  for  example,  I  sat  for  2  days  during  which  I  heard 
eight  criminal  cases  each  day,  and  2  days  during  which  we  heard  six 
civil  cases.  This  month  I  have  a  similar  situation,  and  most  of  us  are 
doing  that.  We  have  gradually  gotten  current  in  our  criminal  cases  in 
two  ways.  One  of  them  is  by  riding  herd  on  the  appeals  when  they  are 
filed — by  seeing  that  they  get  to  us  promptly.  We  have  a  clerk  Mho 
does  nothing  but  ride  herd  on  counsel  to  get  their  papei-s  in.  Then  we 
regularly  calendar  them  on  these  longer  calendars.  In  a  substantial 
number  of  them  we  hear  no  arguments.  Most  of  them  we  dispose  of  with 
a  very  brief  opinion — just  a  few  lines  up  to  one  page — unless  we  think 
the  case  is  one  that  has  value  as  a  precedent. 
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Civil  cases  have  caused  us  a  great  deal  more  difficulty.  As  you  know.^ 
in  the  criminal  field,  particularly  with  the  Criminal  Justice  Act,  the 
convicted  defendant  has  little  to  lose  by  filing  an  appeal.  The  conse- 
quence of  that  is  that  there  are  a  good  many  appeals  filed  that  don't 
have  much  merit.  In  the  civil  litigation,  on  the  other  hand,  parties  sel- 
dom will  take  an  appeal  which  is  going  to  cost  them  substantial  money 
unless  they  think  they  have  a  chance  to  win  the  case.  I  have  no  doubt 
there  are  a  few  civil  cases  taken  purely  for  delay,  but  seldom  is  a  civil 
case  disposed  of  as  readily  as  a  criminal  case  on  the  average.  Some  civil 
cases  are  very  difficult  and  some  are  very  easy,  but,  on  the  average,  the 
civil  cases  take  much  more  time.  The  briefs  tend  to  be  longer  and  much 
more  complex,  and  the  amount  of  work  is  greater.  Consequently,  we 
don't  calendar  as  many  civil  cases  as  criminal  cases.  Keeping  current 
on  criminal  cases  reduces  the  time  we  have  for  our  civil  cases.  But 
again,  because  of  the  distance  we  have  to  travel,  I  suspect  we  are  some- 
what less  efficient  than  I  know  we  were  when  the  whole  court,  or  prac- 
tically the  whole  court,  was  all  together  13  years  ago  and  for  2  or  3 
years  after  that. 

I  strongly  support  the  recommendations  of  the  Commission  for  the 
division  of  the  circuit.  I  don't  think  it  will  solve  all  our  problems,  but 
I  think  it  will  enable  two  courts  adequately  manned  to  do  a  far  more 
efficient  job  than  we  are  now  doing.  I  know  that  I  have  the  very 
strong  feeling — based  on  my  own  experience — that,  because  of  the  pres- 
sure and  volume  of  business,  the  quality  of  the  work  that  I  am  doing 
and  the  amount  of  consideration  that  the  litigants  get  from  me  in  the 
cases  that  I  am  required  to  hear  and  help  to  decide,  is  not  what  it  used 
to  be.  In  order  to  dispose  of  the  number  of  cases  that  I  have  to  dispose 
of,  I  am  now  writing  better  than  100  opinions  and  memorandums  de- 
ciding cases  each  year,  and  that  means  that  I  have  better  than  200 
that  I  have  to  take  a  look  at  from  my  colleagues  before  I  decide 
whether  to  concur  in  them  or  not.  I  know  perfectly  well  that,  under 
those  circimistances,  those  cases  do  not  get  the  kind  of  attention  that 
they  used  to  get  when  I  had  more  time.  Most  of  my  research  has  to  be 
done  by  someone  other  than  myself.  I  review  that,  and  I  read  the 
briefs  in  every  case,  but  how  much  longer  I  will  be  able  to  do  so  I  don't 
know.  The  burden  of  the  caseload  is  very  heavy. 

Whether  the  circuit  is  split  or  not,  I  am  very  sure  of  one  thing,  and 
that  is  that  we  need  more  judge  power.  I  am  also  confident,  however, 
that  if  that  judge  power  comes  in  the  form  of  two  adequately  staffed 
courts,  then  between  them  they  would  do  a  better  job  than  one  court 
with  more  judges.  I  think  that  is  true  simply  because,  among  other 
things,  the  distance,  the  travel,  and  the  "scatteration"  of  the  judges 
around  the  circuit  makes  it  so  difficult  to  maintain  what  I  call  "insti- 
tutional unity"  within  the  circuit.  The  more  panels  we  have,  and  the 
more  separated  they  are,  the  more  danger  there  is  of  our  going  off  in 
different  directions.  That  has  happened  and  that  is  why  we  are  having 
some  of  our  en  banc  cases. 

Now,  the  Commission's  recommendation  includes  the  recommenda- 
tion for  the  division  of  the  State  of  California  between  the  two  new 
circuits.  As  a  Californian,  for  sentimental  reasons,  I  would  expe<?t 
myself  to  oppose  it,  but  because  I  have  lived  with  this  problem  now  for 
about  13  years,  I  am  convinced  that  if  the  circuit  is  to  be  divided  it  is 
important  that  the  State  of  California  be  divided  between  the  two  new 
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circuits.  This  would  be  tlie  first  time  this  has  ever  been  done,  and  nat- 
urally the  bar  and  some  of  the  judges  object — as  one  of  our  San  Fran- 
cisco supervisors  put  it,  "the  most  unheard  of  thing  I  have  ever  heard 
of" — but  that  is  not  a  very  good  reason  to  object,  and  I  think  many 
of  the  objections  are  of  that  kind. 

The  State  of  California,  in  Avhich  I  have  lived,  practiced,  and  been 
on  tlie  bench  now  for  about  40  j^ears,  is  a  very  interesting  State,  as  3'ou 
know.  There  is  a  certain  natural  geographical  difference  between  the 
two  portions  of  the  State.  The  State  has  lived  with  this  for  a  long  time. 
The  Governor  has  an  office  in  Sacramento  but  he  also  has  one  in  San 
Francisco  and  one  in  Los  Angeles.  The  attorney  general  has  three 
offices.  The  State  Bar  of  California  has  always  divided  its  major  com- 
mittees into  two  sections,  north  and  south.  I  was  chairman,  for  ex- 
ample, of  the  State  Bar  Committee  on  the  Administration  of  Justice, 
aiid  the  northern  section  used  to  meet  very  frequently,  especially  dur- 
ing the  sessions  of  the  legislature  because  the  bar  had  an  active  legisla- 
tive program.  There  was  a  corresponding  section  in  the  south.  Once  in 
awhile  the  two  committees  Avould  get  together  and  hash  out  differences, 
but  the  rest  of  the  time  we  functioned  separately. 

On  the  other  hand,  there  are  a  great  many  unifying  factoi-s  in  the 
State. 

But  I  am  convinced  that  the  problems  I  have  heard  raised  about  the 
division  of  the  state  are  pretty  much  what  lawyers  call  a  "parade  of 
horribles."  They  are  mostly  imaginary  and,  to  the  extent  they  exist, 
thev  are,  I  think,  readily  solved. 

Preliminary  let  m.e  say  this:  If  the  State  of  California  alone  were 
made  into  a  single  circuit,  on  the  basis  of  the  filings  in  1974  that  circuit 
would  have  had  1,7"1  filings  last  year.  That's  just  the  State  of  Cali- 
fornia. With  a  court  of  nine  judges  that  is  almost  200  filings  per  judge. 
If  you  add  any  other  State  to  it,  you  quickly  get  above  200  filings  per 
judge,  and  you  are  right  back,  I  think,  to  some  of  the  major  problems 
you  are  going  to  have  to  solve  if  the  judges  are  going  to  be  able  to  func- 
tion as  I  believe  judges  ought  to  function.  They  must  have  time  to 
study  their  cases,  time  to  think  about  them,  and  time  to  write  decent 
opinions.  You  are  either  going  to  have  to  have  more  than  nine  judges 
immediately,  or  soon  thereafter  have  a  circTiit  composed  solely  of  the 
State  of  California.  If  you  add  any  other  State  to  it  you  are  getting 
back  to  a  point  Avhere  the  exercise  of  dividing  a  circuit  for  the  purpose 
of  increasing  the  efficiency  will  be  essential,  and  the  institutional  unity 
of  each  of  the  new  courts  would  be  jiretty  well  gone  as  far  as  any  "Cali- 
fornia circuit"  is  concerned.  This  is  why  I  think  that  this  problem  is 
unique  to  the  ninth  circuit,  and  I  think  that  something  that  a  lot  of  us 
don't  feel  very  pleased  about  from  a  sentimental  point  of  view  has  to 
be  done. 

Now,  among  the  principal  objections  raised  there  are  two  which  are 
related  directly  to  California.  One  is  the  contention  that  there  would 
be  a  danG:er  that  there  could  ho.  an  attack  on  the  validity  of  a  State  law 
or  stateY,'ide  agency  decision  in  the  Federal  courts  in  each  of  the  two 
nevv'  cii'cp.its  with  conflicting  decisions  from  the  circuits  as  to  what  the 
authorities  in  California  can  do  or  as  to  whether  a  California  law  is 
valid.  This  is  not  a  new  possibility.  We  now  have  four  district  courts 
in  California,  and  wo  have  had  four  for  some  time.  It  u?cd  to  be  just 
two,  but  even  then  there  were  two.  Most  of  these  questions  involving 
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attacks  on  the  c^Diistitiitionality  of  a  State  law  or  statewide  action  by 
administrative  bodies  of  the 'State  come  up  in  three-judge  district 
courts  in  which  one  circuit  judge  sits  and  from  which  the  appeal  is 
not  to  the  court  of  appeals  but  directly  to  the  Supreme  Court.  So  all 
the  time  there  is  the  possibility  of  conflict,  just  the  kind  of  possibility 
I  am  talking  about,  between  two  three-judge  district  courts  in  the 
State  of  California.  It  may  be  that  somebody  has  found  one  someplace, 
but  in  the  13  years  I  have  been  a  Federal  judge  in  California  I  have 
never  heard  of  this  happening.  I  think  this  is  the  kind  of  thing  people 
like  to  think  of — when  they  don't  want  something  done — as  a  good 
reason  for  not  doing  it,  but  the  fact  is  it  hasn't  happened. 

If  three-judge  courts  are  abolished,  there  will  then  be  a  possibility 
that,  on  appeals  from  these  two  district  courts  within  the  tv/o  circuits, 
the  two  circuit  courts  might  disagree.  I  think  there  are  ways  of  solving 
that.  One,  as  an  example,  is  the  multiple  litigation  statute  under  which, 
if  there  were  cases  attacking  the  validity  of  a  statewide  agency,  one 
in  the  north  and  one  in  the  south,  one  could  be  transferred  to  another 
court  so  you  could  have  them  all  heard  in  one  district  court  with  one 
circuit  giving  the  result. 

There  are  other  things  that  could  take  care  of  the  problem  if  it  should 
ever  arise. 

The  other  principal  objection  relating  directly  to  California  is  the 
possibility  of  conflicting  decisions  between  the  two  circuits  as  to  what 
the  law  of  California  is.  That  kind  of  question  can  come  up  in  at  least 
two  different  ways.  One  is  in  a  diversity  action  based  upon  the  dift'er- 
ence  of  citizenship  where  the  Federal  court  is  bound  to  apply  the  State 
law.  The  other  could  be  in  a  Federal  suit— there  are  many — where  the 
question  will  turn  in  pai't  on  the  State  law,  as  for  example,  the  validity 
of  a  lien  in  a  bankruptcy,  certain  tax  matters  where  a  Federal  tax  law 
applies  but  where  the  State  law  governs  the  property  transfer,  or 
things  of  that  kind.  There  are  many  cases  of  this  kind.  "Where  you  have 
a  conflict  of  laws  case,  you  may  And  that  the  second  circuit  in  New 
York  City  is  deciding  what  the  law  of  California  is. 

This  again  is  a  problem  which  I  think  is  more  imaginary  than 
real  so  far  as  conflicts  within  the  State  are  concerned.  There  are 
several  reasons  why  I  believe  this  is  so.  First  of  all,  we  have  had 
for  some  j^ears  now  four  districts  in  California,  each  of  which  is 
obliged  to  apply  the  law  of  California.  If  there  has  been  an  instance' 
in  the  last  13  years  in  which  tvro  district  courts  in  California  have 
disagreed  about  what  the  law  of  California  is,  it  has  never  come  to 
my  attention  and  it  has  never  been  necessary  for  our  court  to  straighten 
out  that  kind  of  conflict.  Theoretically  it  could  ha]3pen.  If  there  were 
two  circuits  there  should  be  some  way  of  straightening  out  that 
conflict. 

The  State  of  Florida  has  a  statute  under  which,  if  the  Federal 
court  has  a  doubt,  if  you  will,  about  a  State  law  properly  before 
the  court,  it  can  certify  that  question  to  the  supreme  court  in  Florida 
and  have  it  decided.  I  thi]ik  something  similar  could  be  done  in  Cali- 
fornia if  it  were  felt  necessary  to  do  so.  In  addition,  of  course,  a 
Federal  court  decision  as  to  what  the  lavr  of  California  is  is  not 
authoritative  in  the  courts  of  California.  When  I  sat  on  the  California 
District  Court  of  Appeals  in  San  Francisco  and  a  decision  of  the 
court  on  which  I  now  sit  was  cited  as  to  what  the  law  of  California 
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was,  our  reaction  was,  "what  does  that  Federal  court  know  about  the 
law  of  California?"  If  we  agreed  with  it,  we  followed  it;  but  if  we 
did  not,  we  just  disregarded  it.  At  the  most  it  was  persuasive  authority, 
not  controlling  authority,  on  what  the  law  of  California  was. 

Now,  the  other  objections  that  have  been  raised  are  of  a  different 
character,  and  these,  I  think,  are  purely  delaying  tactics.  One  that 
has  been  heard  is  that  a  decision  on  whether  to  split  the  circuit 
should  be  deferred  while  the  Commission  considers  other  ways  of 
improving  the  workload  or  reorganizing  the  Federal  appellate  courts. 
If  there  is  any  proposal  of  that  kind  which  both  has  the  promise  of  a 
substantial  effect  in  solving  the  problems  of  the  ninth  circuit  and 
has  been  so  far  developed  as  to  have  any  kind  of  general  support,  I 
don't  know  about  it.  I  have  heard  about  the  proposed  national  court 
and,  each  time  I  read  somebody's  statement  about  what  the  national 
court  is  to  be,  it  is  different  from  the  last  one.  The  last  concept  is  so 
nebulous  I  suppose  it  will  be  a  long  time  before  anything  of  that 
kind  would  be  adopted.  Moreover,  from  what  I  understand,  the  people 
who  are  talking  about  the  national  court,  it  seems  apparent,  are  seeking 
to  relieve  the  workload  of  the  Supreme  Court  of  the  United  States ; 
if  there  is  any  way  in  which  that  national  court  is  going  to  assist  the 
circuits  with  their  problems,  I  have  not  been  told  what  it  is.  Now, 
it  may  be  that,  eventually,  legislation  will  be  adopted  which  will  reduce 
the  jurisdiction  of  the  Federal  courts.  That,  of  course,  should  have  the 
effect  of  reducing  our  workload,  but  I  think  that  that  is  not  very  likely. 
Indeed,  my  experience  OA^er  the  past  13  years  is  that,  by  and  large, 
the  legislative  actions  of  Congress  have  increased  rather  than  dimin- 
ished the  jurisdiction  of  the  Federal  courts.  As  you  know,  it  was 
suggested  to  Congress  that  we  ought  to  have  a  weighing  of  the  in- 
creased business  that  will  come  to  the  courts  every  time  there  is  a  new 
bill.  I  do  think  it  is  true  that,  by  and  large,  the  jurisdiction  of  the 
Federal  courts  has  been  increased,  not  decreased. 

I  don't  know  of  any  proposal,  in  short,  for  improving  or  reforming 
the  Federal  appellate  system  which  offers  any  immediate  relief  from 
what  the  judges  now  face.  Therefore,  I  think,  there  is  no  reason  to 
delay  action  on  a  division  of  the  circuit  in  hopes  that  something  like 
that  will  turn  up.  If  there  were  13  circuts  instead  of  the  11  we  have 
^now,  any  reform  of  that  sort  would  be  just  as  helpful  to  all  13  as  it 
would  be  to  all  11.  If  it  were  decided  to  abolish  the  circuits  and  estab- 
lish something  on  the  order  of  the  model  of  the  tax  court,  I  don't 
see  how  it  would  be  any  more  difficult  to  abolish  13  than  11.  In  the 
meantime,  I  think,  realignment  would  enable  use  to  do  a  much  better 
job,  and  it  ought  not  be  delayed  in  hopes  that  some  of  these  other 
things,  or  one  of  them,  may  materialize. 

There  has  been  a  suggestion  that  we  might  operate  in  two  divisions, 
fi  southern  and  a  northern  division  under  a  single  chief  judge,  with 
the  same  number  of  judges  we  would  have  had  if  we  had  two  new 
circuits.  My  belief  about  that  is  that  one  of  two  things  will  happen : 
Either  we  will  continue  to  have  all  the  internal  adminstrative  problems 
from  which  we  now  suffer  or  we  will  very  rapidly  find  out  tliat  what 
we  really  have  is  two  circuit  courts  sitting  separately.  Then  we 
would  have  the  additional  problem  of  trying  to  maintain  the  notion 
that  the  precedents  of  each  of  them  were  precedents  for  the  other, 
and  we  would  be  having  en  banc  hearings  with  18  or  19  judges,  which, 
although  possible,  is  not  something  I  contemplate  with  pleasure. 
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That  about  covers  my  general  views  on  the  matter,  Mr.  Chairman. 
I  will  be  glad  to  answer  questions,  if  I  can. 

Senator  Burdick.  Judge,  that  was  a  very  excellent  statement.  You 
presented  your  case  very  well. 

We  have  had  testimony  before  the  committee  indicating  that  the 
ideal  number  of  judges  for  a  circuit  was  9,  that  we  might  possibly 
stretch  it  to  11,  but  that  9  would  be  an  ideal  number,  giving  a  more 
efficient  operation.  You  mentioned  the  en  banc  problem  and  others. 
Do  you  agree  that  you  can  get  the  greatest  efficiency  out  of  a  lower 
number  ? 

Judge  DuNiwAY.  I  thoroughly  believe,  Mr.  Chairman,  you  get  more 
•efficiency  out  of  a  lower  number,  but  I  am  not  sure  I  would  say  nine 
is  the  ideal.  I  had  the  happy  experience  of  sitting  for  2  years  on  a 
three-judge  court  in  California  which  was  highly  efficient,  and  I 
think  more  efficient  than  the  nine-judge  court  that  I  moved  to  down 
the  street  when  I  became  a  Federal  judge.  So  that  the  smaller  the 
better  for  efficiency. 

On  the  other  hand,  it  seems  to  me  pretty  apparent,  that,  while  I 
think  the  Supreme  Court  could  live  just  about  as  well  with  13  circuit 
<^ourts  as  11.  considering  certiorari  and  possible  conflicts  between  them, 
if  you  would  make  nothing  but  three- judge  circuits  in  the  United 
States,  you  would  have  a  system  where  the  Supreme  Court  would  be 
overwhelmed  with  petitions  for  certiorari  from  those  courts. 

I  am  convinced  that  the  efficiency  of  the  court  starts  to  go  down 
somewhere  between  seven  and  nine  judges  and  it  goes  down  very  fast 
,as  the  number  increases. 

Senator  Buedick.  The  old  theory  about  diminisking  return  sets  in  ? 

Judge  DuNiwAY.  Yes. 

You  talk  about  the  economics  of  scale,  you  know ;  well,  you  go  up 
the  scale  a  little  bit,  but  then  it  goes  down  very  fast  as  the  number 
of  judges  increases. 

Senator  Burdick.  That  light  up  there  signals  a  vote  that  is  coming 
lip  on  the  floor,  but  we  have  a  period  of  grace.  When  five  bells  ring 
I  will  have  to  leave,  but  if  you  don't  mind  staff  will  ask  you  questions 
in  my  absence  and  I  will  be  right  back. 

Judge  DuNiwAY.  Surely ;  be  ^lad  to. 

Senator  Burdick.  Do  you  think  you  have  adopted  all  the  timesaving 
procedures  that  can  be  adopted  ? 

Judge  DuNiwAY.  I  don't  honestly  think  I  can  say  yes  to  that  ques- 
tion, partly  because  I  am  not  sure  I  know  what  all  the  possible  judge 
timesaving  procedures  are.  We  don't  decide  cases  from  the  bench  like 
the  second  circuit.  We  do,  very  often,  decide  them  within  a  day  after- 
wards by  a  very  brief  memorandum.  There  are  some  other  devices 
of  that  kind  that  we  might  use. 

Do  you  have  any  specific  ones  in  mind  ? 

Senator  Burdick.  Yes,  I  do.  Judge.  Last  week,  we  heard  3  days  of 
testimony  from  witnesses  from  the  fifth  circuit,  and  there  they  practice 
the  so-called  screening  process.  They  screen  these  cases,  given  the  right 
of  one  judge  on  the  panel  to  ask  for  an  oral  argument,  and,  if  the  case 
is  so  clear  and  well  defined  that  it  isn't  necessary  to  have  an  oral  argu- 
ment, they  don't  grant  it. 

Judge  DuNiwAY.  We  have  been  doing  this  for  quite  some  time  but  not 
in  exactly  the  same  way. 
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Let  me  tell  you  how  it  is  going  with  us.  In  1970  we  instituted  screen- 
ing, but  we  had  the  cases  examined  by  law  clerks  who  came  up  with 
a  recommendation  as  to  whether  the  case  should  or  should  not  have 
oral  argument.  If  the  recommendation  was  no,  then  the  briefs  with 
their  memoranda  went  to  a  weekly  screening  panel  which  had  those 
cases  in  addition  to  whatever  cases  the  members  were  hearing  durinii' 
the  month.  In  other  words,  this  was  extra  caseload  for  them.  Each 
judge  examined  the  cases.  They  didn't  have  to  get  together  to  do  it. 
Unless  one  of  them  asked  to  have  oral  argument  there  vras  no  oral 
argument.  The  senior  judge  on  the  panel  assigned  the  cases  by  mail 
to  other  members  and  they  Avould  be  disposed  of  without  getting  the 
court  together  except  by  mail,  unless,  of  course,  it  happened  that  the 
three  members  rotating  on  those  panels  were  in  the  same  place.  We 
have  disposed  of  about  1,500  cases  since  that  time. 

Now,  we  have  changed  our  procedure  in  two  ways  thereafter.  One 
factor  was  that  we  were  very  anxious  to  get  current  on  the  criminal 
cases.  We  felt  an  obligation  that  that  had  to  be  done.  We  dropped 
the  screening  of  criminal  cases.  We  are  now  doing  it  on  civil  cases 
alone.  We  substituted  this  process  of  calendaring  every  criminal  case  as 
soon  as  it  is  ready  and  hearing  as  many  as  eight  or  nine  a  day.  There 
the  judges  do  screening.  For  instance,  I  have  been  looking  at  the  briefs 
for  next  week's  criminal  calendar  which  I  will  sit  on,  and  I  expect 
within  a  day  or  two  to  be  on  the  telephone  to  the  other  judges  as  to 
which  ones  we  can  decide  without  oral  argument.  That  is  really  an  in- 
formal method  of  screening,  there.  Now,  on  the  civil  cases,  instead  of 
having  a  separate  screening  panel,  each  month  our  staff  attorneys,  who 
examine  these  ca^s  to  determine  whether  they  are  heavy  or  light 
cases,  will  recommend  that  a  certain  number  be  considered  as  what  we 
call  light  cases.  Those  cases  will  not  normally  receive  an  oral  argu- 
ment. They  are  simply  added  to  the  court  calendar  that  month.  So, 
instead  of  my  hearing  three  cases,  I  will  have  three  regular  civil  cases 
requiring  oral  argimient  plus  three  more  of  the  light  cases.  That  is,  in 
effect,  screening.  We  have  been  doing  that,  but  not  in  quite  the  same 
way  that  the  fifth  circuit  has  done  it. 

Senator  Burdick.  In  2  years  we  will  be  celebrating  the  Nation's  200th 
anniversary.  W^e  should  have  a  pretty  solid  background  of  cases  by 
then  at  this  rate. 

Judge  DuNiWAY.  It  always  amazes  me  when  somebody  can  find  some- 
thing that  precisely  fits.  We  write  a  memorandum  in  those  cases  which 
is  simply  an  informal  way  of  telling  counsel  why  we  did  what  we  did. 
They  have  no  precedential  value  and  they  can't  be  cited.  I  think  about 
50  percent  of  our  cases  are  decided  that  way.  We  may  get  it  higher. 

Senator  Burdick.  If  this  circuit  were  split,  you  would  certainly 
reduce  travel  time.  You  mentioned  the  problems  of  bringing  judges 
together.  I  see  more  problems  with  more  judges. 

Judge  Dtjniway.  That  is  right. 

Senator  Burdick.  If  we  split  circuits,  we  could  reduce  that  con- 
siderably, I  presume.  Apparently  the  opposition  comes  from  those  who 
would  like  to  be  a  unit  consisting  of  one  State.  Isn't  the  Chamber  of 
Commerce  thinking  they  might  be  a  little  crowded  with  two  circuits  in 
their  State? 

Judge  DuNiWAY.  I  would  like  to  persuade  them  on  that. 
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Incidentally,  the  proposed  new  13tli  circuit  ^YOuld  be  a  much 
more  compact  circuit  tlian  the  other  Avhich  would  have  the  rest  of  the 
States  in  the  circuit  in  it.  It  would  also  liave  a  somewhat  heavier  case- 
load. I  would  think,  probably,  we  should  have  about  the  same  number 
of  judges,  nine,  for  each  of  those  circuits  to  start  with.  The  southern 
circuit,  which  would  be  more  compact,  requiring  less  travel,  would 
probably  have  most  of  its  judges  right  in  Los  Angeles  and  could  op- 
erate somewhat  more  efficiently.  The  noi'thern  circuit,  vfliich  would  go 
all  the  way  to  Alaska  and  ISIontana,  unless  some  of  the  States  were 
transferred  to  a  different  circuit,  and  I  don't  think  either  the  eighth 
or  tenth  would  like  those  States  added  to  them. 

Senator  Burdick.  I  can't  help  but  think  that  the  savings,  just  in 
travel  time  and  in  en  banc  matters,  would  be  tremendous. 

Judge  DuxiwAY.  I  believe  that  very  firmly. 

Mr.  Westphal.  Judge,  I  don't  find  anywhere  in  the  rules  of  the 
ninth  circuit  any  rule  which  covers  the  amount  of  time  prescribed  for 
oral  argument,  either  by  types  of  cases  or  all  cases.  How  is  the  time 
for  oral  argument  allocated  ? 

Judge  DuxiwAY.  There  is  a  provision  in  the  Federal  Rules  of  Ap- 
pellate Procedure  and  the  normal  time  is  a  half  hour  to  each  side. 
Each  time  a  calendar  is  heard  the  presiding  judge  informs  counsel  in 
all  cases  that  the  members  of  the  court,  ail  of  them,  have  read  the  briefs 
and  are  familiar  with  the  issues  and  that  they  can  take  that  into  ac- 
count in  framing  their  argument.  The  next  question  is,  'TIow  much  of 
your  allotted  time  do  you  think  you  have  to  use?"  This  cuts  it  down 
very  substantially. 

Mr.  Westphal.  You  do  this  every  morning  at  9  :oO. 

Judge  Duxiway.  Every  session  when  we  come  in  to  hear  the 
calendar. 

Mr.  Westphal.  So  you  call  the  calendar  and  3- ou  allocate  time  then  ? 

Judge  Duxiway.  That  is  right. 

Mr.  Westphal.  As  the  Chairman  indicated  in  liis  opening  state- 
ment, the  subcommittee  staff  has  done  a  study  of  the  calendars  of 
each  of  the  11  circuits  for  fiscal  year  1973.  In  the  ninth  circuit,  in  19T3, 
a  three- judge  panel  of  the  court,  sitting  for  the  j^urpose  of  hearing  oral 
argmnent  heard,  on  the  average,  3.3  cases  per  day.  In  the  seventli 
circuit,  for  example,  they  set  six  cases  per  day.  A  number  of  circuits 
sat  five  cases  a  day,  and  I  think  a  number  of  them  sat  four  a  day,  but 
they  sat  some  10-plus  weeks  per  judge  on  the  average  as  compared,  for 
example,  9  full  weeks  and  3  days  in  the  ninth  circuit.  In  1973  the  12 
active  judges  on  your  court  averaged  48  days  per  judge  of  sitting  on 
three- judge  panels.  This  is  exclusive  of  any  en  banc  matters  and 
exclusive  of  anything  that  was  peculiarly  a  motion  calendar. 

Now,  I  take  it  that  as  you  call  the  calendar  you  find  a  number  of 
cases  where  parties  do  not  use  up  the  full  hour. 

Judge  DuxnvAY.  Particularly  in  criminal  cases. 

Mr.  Westphal.  And  a  number  of  them  probably  say  well,  instead  of 
30  minutes  for  each  side.  Judge,  we  can  get  by  with  15  minutes  per 
side? 

Judge  Duxiway.  That  is  right,  sometimes  5  minutes,  sometimes  15, 
sometimes  20,  and  so  on. 
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Mr.  Westphal..  Of  course  there  is  nothing  in  the  Federal  Rules  of 
Appellate  Procedure  which  would  prevent  the  court  from,  instead  of 
following  the  normal  procedure  of  30  minutes  per  side  in  every  case, 
by  rule  or  by  decision  in  each  individual  case,  just  simply  saying,  "the 
court  has  allocated  20  minutes  per  side"  in  this  case,  or  15  minutes  per 
side,  or  if  you  want  to  get  down  to  what  they  do  in  the  second  circuit, 
10  minutes  per  side  ? 

Judge  DuNiWAY.  Yes ;  that  could  be  done. 

Mr.  Westphal.  Of  course,  if  you  do  not  do  that,  and  if  you  have 
three  cases  set  and  each  case  takes  their  full  half  hour  the  court  has 
sat  from  9 :30  to  12 :30  in  order  to  hear  argument  in  just  three  cases. 

Judge  DuNTWAY.  Right. 

Mr.  Westphal.  You  have  indicated  that  on  some  days  you  will  sit 
for  as  many  as  six  or  seven  or,  occasionally,  more  than  eight  cases  per 
day  if  they  are  believed  to  be  of  lesser  significance ■ 

Judge  DuNiwAY.  It  is  not  quite  like  that,  Mr.  Westphal.  We  have 
to  divide  our  current  j^ractice  between  criminal  and  civil  cases.  I  sit 
10  months  a  year,  during  1  week  in  each  month.  In  that  week  I  will 
normally  hear  two  calendars  of  criminal  cases,  with  an  average 
number  of  8  cases  on  each  one.  Now,  among  those  there  will  be  a  cer- 
tain number  in  which  we  will  advise  counsel  in  advance  that  we  aren't 
going  to  hear  oral  argument.  There  will  be  others  where  we  can  get 
them  to  materially  reduce  the  time  that  they  will  use.  During  the  other 
two  days  I  will  be  sitting  on  three  civil  cases,  each  of  which  will 
normally  take  an  hour.  With  our  current  screening  practice  there 
will  be  anywhere  from  two  to  four  additional  cases  either  with  no  oral 
argument  or,  if  we  chose  to,  we  can  say  half  the  normal  amount  or  any 
figure  we  chose.  I  say  up  to  four.  This  new  system  of  dropping  these 
cases  in  on  the  calendar  rather  than  having  a  separate  screening  panel 
has  only  been  in  effect  about  8  weeks.  We  haven't  quite  gotten  up  to 
the  four,  but  it  has  to  be  a  maximum  of  four  which  would  make  eight 
cases  on  the  civil  calendar  as  well. 

Mr.  Westphal.  As  I  understand  it,  for  the  past  8  weeks  your 
printed  daily  calendars  have  included  both  cases  set  for  oral  argument 
and  cases  in  which  no  oral  argument  will  be  accorded. 

Judge  DuNiwAY.  Not  in  criminal  cases.  They  are  all  just  put  on  the 
calendar.  The  judges  who  are  on  the  calendar  get  the  briefs  and  the 
records  about  3  weeks  in  advance.  They  look  them  over  and  decide 
which  ones  we  will  not  have  oral  argument  in. 

Mr.  Westphal.  That  is  criminal. 

Judge  DuNiWAY.  That  is  criminal. 

On  the  civil  calendar  there  will  be  three  regular  civil  cases  set  on  the 
hearing  day  and  then  the  screening  staff  of  law  clerks  will  have 
examined  the  cases  and  come  up  with  some  of  Avhat  we  call  "light" 
cases,  which  will  require  no  oral  argument  or  brief  argument,  and 
those  are  added  to  that  calendar,  up  to  four.  In  those  cases  counsel  are 
notified  when  they  go  on  the  calendar  and,  unless  the  court  has  asked 
for  it,  there  will  not  be  oral  argument. 

Mr.  Westphal.  This  practice  with  respect  to  both  civil  cases  and 
criminal  cases  was  not  employed  by  the  court  in  calendar  year  1973 ; 
is  that  true  ? 
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Judge  DuNiwAY.  In  1973  we  were  using  the  same  practice,  as  I 
recall,  beginning  in  September  of  1973.  We  were  using  the  same  prac- 
tice we  now  use  on  criminal  cases,  but  in  the  latter  part  of  1973,  and 
up  until  about  May  or  June  of  this  year,  we  had  our  screening  panels 
for  the  cases  that  the  staff  lawyers  thought  were  "light"  cases  in  civil 
cases.  Now  we  calendar  them  as  we  do  the  others,  but  usually  without 
oral  argument. 

Mr.  Westphal.  Just  so  I  understand  it,  in  1973,  with  respect  to  civil 
cases,  if  the  screening  panel  had  determined  that  the  civil  case  did 
not  deserve  oral  argument  for  whatever  reason 

Judge  DuNiwAY.  It  did  not  go  on  that  calendar  at  all. 

Mr.  Westphal.  It  did  not  go  on  the  printed  daily  calendar  of  that 
particular  panel. 

Judge  DuNiwAY.  That  is  right.  There  was  a  separate  calendar  for 
a  weekly  screening  panel  and  it  could  have  up  to  10  cases.  It  averaged 
about  six. 

Mr.  Westpahl.  Now,  in  1973,  with  respect  to  the  calendaring  of 
criminal  cases,  you  would  calendar  up  to  eight  and 

Judge  DuNiwAY.  Beginning  in  September  of  1973. 

Mr.  Westpahl.  And  we  noticed  on  one  or  two  occasions  there  would 
be  possibly  up  to  10  cases  calendared.  I  suppose  they  had  a  combination 
or  something. 

Judge  DuNiwAY.  Usually  that  would  be  a  case  in  which  there  was 
one  trial  and  two  appellants  or  three,  something  like  that. 

Mr.  Westphal.  But  in  any  event,  where  you  had  up  to  eight  criminal 
cases  calendared,  the  panel  to  which  those  eight  cases  were  referred 
would  determine  which  of  the  eight  cases  would  be  accorded  oral  argu- 
ment and  which  would  not  be  ? 

Judge  DuNiwAY.  That  is  right. 

Mr.  Westphal.  And  counsel  would  be  notified  in  advance  ? 

Judge  Dtjniway.  Counsel  Vvould  be  notified  if  there  was  to  be  no 
oral  argument.  Wlien  they  went  on  the  calendar,  counsel  got  notice 
that  their  cases  were  set  for  such  and  such  a  day.  They  got  notice  before 
the  hearing  if  there  was  to  be  no  oral  argument. 

Mr.  Westpahl.  Now,  in  reviewing  the  calendars  for  fiscal  year  1973, 
we  noted  that  there  were  a  number  of  days  in  which  only  two  cases  or 
one  case  were  set  on  the  calendar.  Were  all  of  these  situations  situations 
where  the  magnitude  of  the  issues  involved  in  that  case  were  such  that 
more  than  a  half  an  hour  per  side  was  being  allotted  ? 

Judge  DuNiwAY.  I  would  say  generally  not,  Mr.  Westphal.  They 
could  fall  in  two  categories.  We  get  a  certain  number  of  what  we  call 
expedited  appeals,  for  example,  where  a  witness  is  held  in  contempt 
for  refusing  to  answer  to  a  grand  jury.  The  appeal  has  to  be  decided 
within  30  days.  A  panel  will  be  drawn  to  hear  it,  and  it  will  be  set 
down  one  day  to  be  heard  without  regard  to  the  calendar.  We  get  a 
certain  number  of  others  where  it  seems  very  important  that  the  case 
be  decided  immediately,  and  they  will  be  set  down  that  way. 

I  would  guess  in  the  other  cases  where  it  turns  out  there  are  only 
one  or  two  on  the  calendar  that  a  couple  got  settled  and  it  was  too  late 
to  put  another  one  on. 

Mr.  Westphal.  I  am  just' looking,  for  example,  at  April  30,  1973. 
Several  panels  sat  in  Portland.  On  Monday  there  were  three  cases  cal- 
endared for  one  panel,  on  Tuesday  one  case,  on  Wednesday  one  case, 
and  on  Thursday  one  case.  So  that 
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Judge  DuNiwAY.  I  can  tell  you  what  that  was.  That  was  something 
very  special.  That  was  the  opening  of  the  new  Pioneer  Courthouse  in 
Portland.  We  had  a  whole  bunch  of  our  judges  up  there,  and  part  of 
the  time  was  taken  on  the  celebration.  As  I  recall,  just  to  give  every- 
body a  chance  to  sit  once  in  the  Pioneer  Courthouse,  they  scattered 
the  small  calendar  around.  I  think  that  vras  the  one.  As  I  recall,  the 
opening  of  that  courthouse  was  in  the  spring  of  that  year. 

Mr.  Westpahl.  Well,  then,  during  the  week  of  Febniary  12,  and  I 
am  not  sure  where  the  panel  sat,  on  Monday  there  were  five  cases 
calendared,  on  Tuesday  one,  on  Wednesday  one,  on  Thursday  three, 
and  on  Friday  five. 

Judge  DuNiWAY.  I  couldn't  tell  you  what  that  was. 

Mr.  Westpahl.  Absent  ceremonial  occasions,  like  the  Pioneer  Court- 
house in  Portland,  and  assuming  that  an  advance  allocation  of  time 
was  made  according  to  the  complexity  of  the  issues  presented  in  the 
case,  don't  you  think  it  is  conceivable  that  tlie  average  number  of  cases 
calendared  per  day  could  be  increased  from  3.3  up  to  at  least  four  cases 
per  day? 

Judge  DuNiwAY.  We  think  we  will  get  it  higher  than  that  with  the 
current  program  we  have  of  adding  cases  to  the  civil  calendar.  Our 
objective  would  be  to  get  that  up  to  eight,  like  the  criminal  calendar. 

Mr.  Westpahl.  This  would  include  both  orally  argued  and  non- 
argued  cases  submitted  on  briefs  ? 

fTudge  DuNiwAY.  On  that  day. 

Mr.  Westpahl.  Is  this  part  of  the  program  that  your  senior  law 
clerk  will  be  working  on  ? 

Judge  DuNiwAY.  That  is  exactly  tlie  program.  We  hope  to  get  it 
operating  in  such  a  way  that  there  will  be  a  bench  memorandum  even 
in  the  complex  cases. 

Mr.  Westphal.  Now,  along  this  same  line,  I  recall  in  your  prepared 
statement  that  you  said  that,  when,  for  example,  a  panel  sits  in  Poit- 
land  and  the  three  members  of  that  panel  are  not  from  San  Francisco, 
say,  a  judge  from  Los  Angeles 

Judge  DuNiwAY.  Well,  say  one  from  Honolulu,  to  give  it  a  nice 
variety. 

Mr.  Westphal.  You  intimated  basically  that  what  that  accomplislies 
is  that  the  three  judges  hear  the  argument,  you  draw  the  assignments 
and  go  back  to  your  homes  and  work  on  the  opinions  which  have  to  be 
circulated  by  mail? 

Judge  Duniway.  That  is  right. 

Mr.  Westphal.  On  such  occasions,  assumiiig  you  heard  the  3.3 
cases  on  Monday,  when  you  are  through  by  12 :30  or  1  o'clock,  do  those 
three  judges  confer  on  those  three  cases  ? 

Judge  Duniway.  Certainly.  Every  day  we  confer  on  the  cases  we 
heard  tliat  day. 

Mr.  Westphal.  And  at  that  conference,  if  possible,  a  tentative  dis- 
position is  agreed  upon  and  assignment  of  the  opinion-writing  chore 
is  made? 

Judge  Duniway.  That  is  exactly  what  we  do. 

Mr.  Westphal.  Of  course,  I  assume  it  is  the  practice  in  the  ninth 
circuit  for  most  of  the  judges  to  either  read  the  briefs  or  at  least  the 
law  clerks'  bench  memorandum  so  they  have  a  familiarity  with  the 
issues  ? 
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Judge  DuNiwAT.  I  ■would  say  it  is  the  practice  witliout  exception  for 
the  judges  to  read  the  briefs  before  they  hear  the  cases.  We  tell  counsel 
we  have  read  them  before  "u^e  hear  the  argument. 

Mr.  Westphal.  And  that  shortens  argmnent  considerably?  For 
example,  appellant's  counsel  doesn't  have  to  devote  so  much  of  his 
time  explaining  the  facts  ? 

Judge  DuNiwAY.  That  is  right.  If  he  starts  with  a  set  speech  he 
gets  interrupted  very  quickly. 

Mr.  Westphal.  So  that  really  the  point  you  make  in  your  state- 
ment is  that,  because  of  this  scatteration  syndrome  in  the  ninth 
circuit,  the  real  inefficiency  comes  from  the  fact  that  in  polishing 
that  tentative  draft  of  the  opinion,  in  circulating  it,  it  all  has  to  be 
done  by  mail  and  can't  be  done  by  the  judges  walking  down  the  hall 
to  a  different  chamber  and  sitting  down  and  talking  out  a  point  face  to 
face? 

Judge  DuNiwAY,  That  is  right. 

Mv.  Westphal.  I  think  you  said  that,  when  you  come  on  the  bench 
in  1061,  there  were  only  nine  judges,  and  that  seven  of  them  resided 
and  had  their  principal  chambers  in  San  Francisco  and  there  was 
therefore  greater  efficiency  ? 

Judge  DuNiwAT.  That  is  right.  My  frequent  practice  in  those  days 
was  simply  to  w^alk  down  the  hall  to  one  of  my  colleagues  on  the 
panel,  or  to  get  both  of  them  together,  and  talk  it  over.  That  was  a 
very  helpful  thing  to  be  able  to  do.  We  do  this  by  telephone,  con- 
ference call,  now,  but  for  some  reason,  and  I  am  not  able  to  explain 
this,  you  don't  really  get  down  to  the  nitty-gritty  of  a  question  in  a 
telephone  conference  the  way  you  can  when  you  have  three  people 
face  to  face.  I  have  no  way  of  telling  you  why  that  is  so,  but  I  know 
it  is  so  from  experience. 

Mr.  Westphal.  Judge,  in  your  present  internal  procedures  in  the 
ninth  circuit,  as  the  record  indicates,  there  has  been  an  extensive  use 
of  active  district  court  judges  and  senior  district  court  judges  from 
within  the  ninth  circuit,  employing  them  as  a  third  member  of  a 
panel  or  division  of  the  court  constituted  for  the  purpose  of  hearing 
argument.  Apart  from  the  fact  that  the  district  court  judges  them- 
selves seem  to  have  enough  work  to  do  if  they  stayed  home,  what 
problems,  if  any,  does  that  present  in  your  opinion  insofar  as  the 
operation  of  the  appellate  court  is  concerned  ? 

Judge  DuNHVAT.  It  presents  two  problems.  One  of  them  you  put 
your  finger  on.  These  judges,  most  of  them,  have  a  workload  of  their 
own.  They  don't  get  credit  for  the  time  they  put  in  with  us.  I  haven't 
any  statistics  to  back  up  this  statement,  but  I  am  sure  this  is  so.  By 
and  large,  where  the  district  judge  sitting  with  us  gets  a  difficult 
case  in  which  to  write  the  opinion,  it  is  longer  before  we  get  that 
draft  than  it  is  from  one  of  us,  because  his  fiirst  duty  is  to  the  litiga- 
tion in  his  district. 

The  other  problem  it  creates  is  this :  The  district  judges,  I  think, 
are,  on  the  whole,  I  guess,  because  they  aren't  regular  members  of 
the  court,  less  conscious  of  the  importance  that  we  attach  to  trying 
to  see  to  it  that  the  decisions  of  all  our  panels  are  consistent  with  each 
other  so  that  we  have  just  one  law  in  the  circuit.  We  tend,  therefore, 
to  have  district  judges — ^well,  they  are  likely  to  come  up  with  an 
opinion  which  the  circuit  judges  think  has  to  be  modified,  or  it  is  not 
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going  to  fit  in  with  certain  other  of  our  decisions.  They  either  stand 
by  their  position,  in  which  case  we  may  have  them  dissenting,  or 
one  of  us  dissenting,  or  there  is  the  time  involved  in  persuading 
them  to  change  their  minds.  I  think  that  it  tends  to  increase  the 
problem  of  maintaining  what  I  call  our  institutional  unity. 

Mr.  Westphal.  Another  term  sometimes  referred  to  is 
"collegiality." 

Judge  DuNiwAY.  Right. 

Mr.  Westphal.  We  hear  a  lot  of  talk  about  how  great  collegiality 
is  if  you  don't  go  beyond  the  number  9,  but  what  you  are  pointing 
out  is  that,  as  you  employ  some  50  or  60  different  judges  in  a  mix 
with  your  regular  13,  you  also  destroy  collegiality. 

Judge  DuNiwAY.  That  is  a  very  serious  effect.  Most  of  the  judges 
that  sit  with  us  don't  sit  for  a  full  week.  They  sit  for  one  or  two  calen- 
dar days  and  then  somebody  else  comes  in. 

Mr.  Westphal.  You  mentioned  that  you  first  adopted  the  screening 
practice  in  September  of  1970  and  that  you  disposed  of  some  1,500 
cases  by  that  method.  Now,  that  is  1,500  cases  over  a  period  of  approx- 
imately 4  years  ? 

Judge  Dtjniway.  That  is  right,  those  are  in  addition  to  the  cases 
on  the  regular  calendar. 

Mr.  Westphal.  Yes ;  I  understand. 

Now,  Judge,  how  long  were  you  on  the  State  bench  ? 

Judge  DuNiwAY.  Two  years. 

Mr.  Westphal.  You  have  been  on  the  ninth  circuit  bench  for 
13  years? 

Judge  DuNiwAY.  Thirteen  years  last  month. 

Mr.  Westphal.  Before  that  you  were  practicing  law  in  the  city  of 
San  Francisco? 

Judge  DuiNnwAY.  That  is  right. 

Mr.  Westphal.  You  told  us  that  you  strongly  or  heartily  endorse 
the  recommendation  made  by  the  Commission  to  the  effect  that  the 
ninth  circuit  should  not  only  be  divided,  but  that,  in  that  division, 
the  four  judicial  districts  of  the  Federal  district  court  should  be 
allocated  two  to  each  division  of  the  ninth  circuit.  I  take  it  the  main 
reason  you  support  that  is  that,  if  the  State  of  California  alone  were 
to  constitute  a  single  circuit,  it  would  have  a  caseload  to  start  out 
with  of  some  1,731  or  1,737  filings,  and,  if  the  number  of  judges  were 
kept  to  nine,  those  judges  would  be  starting  out  with  a  caseload  of 
almost  200  filings  per  judge.  I  assume  they  would  get  their  portion 
of  the  so-called  backlog  or  pending  cases  and  that  they  would  have  a 
caseload  that  would  be  very  difficult  for  just  nine  judges  to  handle, 
just  on  the  incoming  caseload,  let  alone  with  the  backlog? 

Judge  Duniway.  That  is  right. 

Mr.  Westphal.  Certainly  if  you  were  to  keep  the  State  of  Cali- 
fornia intact  with  the  1,737  filings  and  then  add  to  it,  for  example, 
Arizona  and  Nevada — Arizona  having  over  200  filings  and  Nevada 
having  some  70  filings  as  I  recall — that  caseload,  for  a  circuit  com- 
posed of  California,  Arizona  and  Nevada,  would  be  well  over  2,000 
cases. 

Judge  DuNiwAY.  That  is  right. 

Mr.  Westphal.  That,  for  a  bench  of  nine  judges,  would  be  even  a 
higher  caseload  per  judge  than  the  present 
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Judge  DuNiwAY.  They  would  be  worse  off  tlian  we  are  now. 

Mr.  Westphal.  So  that,  really,  if  any  proposal  other  than  splitting 
the  State  of  California  into  two  circuits  is  considered,  one  must  also 
consider  just  how  closely  we  can  stick  to  the  magic  number  "nine."' 
We  would  have  to  give  consideration  to  increasing  the  number  of 
judges  to  possibly  11  or  12  to  start  with,  simply  to  give  the  judges  a 
more  manageable  caseload  to  work  with.  Is  that  correct? 

Judge  DuNiwAY.  \es,  that  is  correct.  As  a  matter  of  fact,  I  would 
add  this :  even  if  it  were  decided  not  to  split  the  State  of  California,  I 
would  still  divide  the  circuit.  I  would  add  not  more  than  one  State  to 
California  if  it  were  felt  necessary  to  preserve  the  interstate  charac- 
ter of  the  circuit — probably  Arizona — and  I  would  add  enough  judges 
to  handle  the  load.  I  would  put  the  headquarters  of  the  court  in  the 
most  central  place  in  that  area,  and,  if  I  could,  I  would  make  every 
judge  on  the  court  have  his  office  there  and  provide  him  with  as  much 
help  otherwise  as  possible.  I  think  they  could  function  more  efficiently 
than  we  do  now.  But,  if  they  did  that  in  that  other  circuit  they  would 
have  to  have  a  higher  caseload  per  judge  ratio  because  there  would 
still  be  the  problem  of  geography.  If  you  divided  the  State  of  Cali- 
fornia, the  northern  circuit — the  New  Ninth  as  the  Commission  calls 
it — probably  should  have  a  smaller  number  of  filings  per  judge  than 
the  New  Twelfth,  because,  again,  it  would  retain,  still,  a  very  large 
and  scattered  geograph}",  whereas  the  New  Twelfth  would  be  more 
concentrated,  and,  I  think,  could  function  somewhat  more  efficiently, 
so  that  the  judges  in  that  circuit,  I  think,  could  handle  a  somewhat 
higher  per- judge  caseload. 

Mr.  Westphal.  Judge,  in  your  statement  you  seem  to  indicate  that 
a  filing  figure  of  100  per  judge,  in  the  best  of  all  worlds,  is  the  optimum 
that  you  would  like  to  see. 

Judge  Dtjniway.  I  would  be  very  happy  to  see  that.  I  wouldn't  say 
it  was  the  optimum.  The  optimum  was  when  I  came  on  the  court; 
we  then  had  52  per  judge. 

Mr.  Westphal,  But  like  the  nickel  cigar  and  the  nickel  beer,  those 
days  are  gone  forever. 

Judge  DuxiWAY.  That  is  right. 

Mr.  Westphal.  But,  when  you  are  talking  about  100  per  judge, 
what  you  are  saying  is  that  that  would  really  be  300,  assuming  the 
same  panel  sat  and  heard  all  cases.  That  panel  would  be  hearing  300 
cases,  one  judge  would  have  to  write  100  opinions,  and  participate  in 
two  hundred  others;  isn't  that  what  we  are  talking  about? 

Judge  DuNiWAY.  Not  quite,  Mr.  Westphal,  because  as  I  pointed  out 
in  the  statement,  the  filings  figure  is  deceptive.  There  is  an  attrition  of 
about  35  percent,  so  that  means  each  judge  would  have  to  write  about 
65  opinions  and  pass  on  130  others  to  his  colleagues.  That  is  less  than 
I  am  trying  to  do  now. 

Mr.  Westphal.  Now,  then,  in  your  statement  you  point  out  that, 
under  the  Commission's  proposal,  the  northern  circuit,  or  the  New 
Ninth,  would  have  a  caseload  of  1,159  filings,  which  for  nine  judges 
would  give  a  caseload  of  129  per  judge.  You  seem  to  imply  that  129 
per  judge  is  acceptable  and  is  a  manageable  figure,  especially  in  the 
light  of  an  attrition  rate  of.  approximately  35  percent. 

Judge  DuNiAVAY.  That  is  right.  I  think  we  could  do  a  good  job  with 
that. 
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Mr.  Westphal.  Now,  you  also  point  out  that  the  New  Twelfth,  with 
the  soutliern  and  central  distr-icts  of  California,  plus  Arizona  and 
Nevada,  with  nine  judges,  would  have  a  caseload  of  171  per  judge, 
which  you  state  is  too  high. 

Judge  DuNiwAT.  I  do. 

Mr.  Westphal.  Even  considering  a  o5-percent  attrition  rate?  If 
you  just  play  a  numbers  game  here,  in  order  to  get  the  caseload  in  the 
New  Twelfth  with  1,538  filings  down  to  this  l§vel  of  129  per  judge, 
which  would  be  the  level  of  filings  in  the  northern  circuit,  you  would 
have  to  employ  some  11  or  12  judges 

Judge  DuNiwAY.  I  would  say  11. 

Mr.  Westphal.  All  right.  But  you  have  also  suggested  that,  you 
think  that  new  southern  circuit,  if  it  were  to  be  created,  should  start 
out  with  nine  judges.  You  believe  that,  because  it  is  a  more  compact 
circuit,  it  would  be  less  crowded  and  that,  even  with  170  filings  per 
judge  and  an  attrition  rate  that  may  get  up  as  high  as  35  percent  in 
some  years,  nine  judges  could  conceivably  cope  with  that  caseload? 

Judge  DuNiwAY.  I  think  so.  I  think  they  could  do  a  better  job 
than  we  are  doing  right  now. 

Mr.  Westphal.  Do  you  think  they  could,  with  a  caseload  of  171 
per  judge,  also  have  room  to  work  on  that  so-called  backlog  of  pend- 
ing cases,  which  in  the  instance  of  at  least  some  civil  cases,  is  running 
some  8  to  24  months  behind  ? 

Judge  DuNiWAY.  Well,  that  is  a  harder  question  to  answer,  but  in 
this  last  year — the  1974  year — we  disposed  of  a  total  of  190  cases  per 
judge.  That  would  be  a  lower  figure  than  we  dispose  of  this  year.  If 
they  could  keep  up  the  190  rate,  they  could  begin  to  reduce  the  back- 
log. While  some  of  our  cases  are  old  in  our  civil  backlog,  I  would  say 
it  is  only  about  600  cases  approximately.  They  would  have — I  don't 
know  the  figure,  the  breakdown  of  the  course  of  these  cases — but  they 
would  have,  I  guess,  better  than  half  of  those  600. 

Mr.  Westphal.  They  would  have  better  than  half  of  the  total  case- 
load and  about  all  they  can  do  is  assume  a  pro  rata  disposition. 

Judge  DuNiwAY.  I  couldn't  be  specific  about  it. 

Mr.  Wif  tphal.  I  think  in  3'our  statement  you  demonstrate  the  ex- 
tent of  tha so-called  backlog  we  are  talking  about  in  the  existing  ninth 
circuit  byfreporting  that,  as  of  the  time  when  the  court  quit  hearing 
argiiment^  in  one  particular  year,  there  were  some  601  cases  in  which 
the  recorct  had  been  filed  and  all  the  parties  had  filed  their  briefs, 
so  that  tlibse  cases  were  then  ready  for  calendaring  and  decision  by 
the  court,  |but  still  the  court  didn't  reach  them  and  had  to  carry  them 
over  into  me  next  year. 

Judge  ©UNIWAY.  Yes — well,  it  really  isn't  a  matter  of  carrying 
them  oveil  into  the  next  year,  because  we  don't  really  operate  on  a 
term,  but  Is  of  any  given  month,  that  is  about  the  figure  that  we  have 
that  we  hai^en't  been  able  to  get  to  that  month. 

Mr.  Wr|iTPHAL.  The  figures  indicate,  in  some  of  these  exhibits  that 
have  been  Included  in  the  record  here 

Judge  BuNiwAY.  I  think,  by  the  way,  that  601  cases  is  the  Sep- 
tember 24|l974,  figure.  I  got  it  just  before  I  came  back. 

SenatorlBuRDiCK.  Are  those  cases  in  which  there  hasn't  been  any  oral 
argument) 
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Judge  Dtjistiway.  That  is  right,  civil  cases,  fully  briefed,  but  not  yet 
calendared  for  argument.  They  will  vary  in  age  from  90  days  per- 
haps, on  some  expedited  preferred  types  of  cases,  to  as  much  as  2  years 
on  civil  cases  with  no  preference.  As  you  know,  Senator,  there  are  about 
30  Federal  statutes  that  give  various  types  of  cases  preference  on  the 
calendar.  We  find  it  very  hard  to  be  sure  that  every  one  of  those  gets 
some  kind  of  a  preference. 

Senator  Burdick.  Judge,  we  are  tr^'ing  to  help  you.  We  have  passed 
a  no-fault  insurance  bill,  and  taken  care  of  some  cases  occurring  on 
the  high  seas.  We  have  done  a  little  to  help,  too. 

Judge  DuNiwAY.  Sure. 

Mr.  Westpiial.  Just  to  complete  the  point  I  was  pursuing  a  moment 
ago.  Judge- 

Judge  DuxiwAY.  I  didn't  mean  to  interrupt  you. 

Mr.  Westphal.  There  is  no  interruption  at  all  when  the  chairmaji 
speaks,  Judge.  But  I  would  like  to  direct  your  attention  to  conunittee 
exhibit  E-12.  It  covers  cases  terminated  in  1973  after  oral  argument 
or  submission  on  briefs.  In  the  ninth  circuit,  there  were  some  1,343 
cases  included  in  that  study.  The  study  indicates  that  the  average  time 
for  all  cases — and  this  would  be  criminal,  civil,  cases  with  priority, 
cases  without  priority — the  average  time  that  elapsed  from  the  time 
when  counsel  had  filed  their  last  brief  until  the  case  was  orally  argued 
was  156  days,  which  was  the  highest  of  any  of  the  circuits  in  the  coun- 
try. That  means  that  over  5  months  pass  before  the  court  can  get 
around  to  hearing  cases  that  have  been  fully  ready  for  the  court  to  hear. 

Judge  Duniway.  That  is  right.  You  see,  that  means  with  the  non- 
preferred  type  of  civil  case  it  is  much  worse,  liecause  with  our  criminal 
cases  now,  we  are  hearing  them  much  faster  than  that. 

JNIr.  Westphal.  Judge,  you  mentioned  that  you  don't  see  many  prob- 
lems with  two  districts  of  California  in  one  circuit  and  two  districts  in 
another  circuit.  You  suggested  that,  to  the  extent  that  tliat  may  pre- 
sent a  problem,  there  is  a  possibility  that,  if  there  is  pending  for  trial, 
let's  say,  at  the  same  time,  a  case  in  the  southern  district  of  California 
and  a  case  in  the  northern  district  of  California,  each  of  which  in- 
volves the  question  of  the  propriety  or  legality  of  some  action  taken  by 
a  State  agencj' ,  it  would  be  possible  to  use  a  procedure  analagous  to  a 
multi-district  panel  in  order  to  have  those  two  cases  involving  that 
same  issue  effectively  consolidated  for  trial  and  so  on.  Is  that  your 
suggestion  ? 

Judge  DuxiWAY.  That  is  right.  There  is  another  possibility  there, 
also.  There  are  some  statutes  dealing  with  our  review  of  Federal  ad- 
ministrative agency  decisions  which  provide  that  if  attacks  on  the  de- 
cision of  the  administrative  agency  are  filed  in  two  circuits,  the  circuit 
in  which  the  first  case  is  filed  gets  them  all  and  they  are  transferred. 
We  frequently  will  transfer  a  case  of  that  type  to  another  circuit  court, 
because  there  is  already  one  pending  there  raising  issues  out  of  the  same 
proceeding  or  something  of  that  type. 

Mv.  Westpiial.  Any  such  transfer  should  not  be  a  transfer  just  for 
pretrial  handling,  but  also  a  transfer  for  trial  ? 

Judge  Duniway.  Sure,  full  disposition. 

]\Ir.  Westpiial.  All  right. 
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Do  you  think  it  is  feasible,  within  the  structure  of  our  judicial 
system,  to  create  a  court  of  a  multidistrict  panel  of  that  type,  one 
which  would  operate  only  insofar  as  the  ninth  and  the  twelfth  cir- 
cuits are  concerned,  having  the  power  to  transfer  only  those  cases 
which  have  an  effect  on  the  operation  of  either  the  California  State 
government  or  of  some  other • 

Judge  DtjNIWay.  Constitutionality  of  the  California  statute. 

Mr.  Westphal.  Yes. 

Judge  DuNiwAY.  I  don't  know  why  that  couldn't  be  done,  Mr.  West- 
phal. I  don't  see  any  real  obstacle. 

Mr.  Westphal.  It  could  be  a  separate  panel  from  the  national  multi- 
district panel  which  the  Federal  court  system  has  ? 

Judge  DuNiWAY.  Oh,  yes,  I  would  think  it  could  be  created  solely 
for  this  purpose  and  operate  much  more  simply,  because  it  would  be 
dealing  only  with  the  possibility  of  cases  in  four  districts. 

Mr.  Westphal.  You  suggest  to  this  subcommittee  that  you  perceive 
of  nothing  that  could  be  recommended  by  the  so-called  Hruska  Com- 
mission in  the  second  phase  of  its  study  of  our  appellate  court  system 
which,  in  your  opinion,  would  obviate  the  necessity  of  making  some 
kind  of  realignment  of  the  second  circuit  ? 

Judge  DuNiwAY.  That  is  my  belief. 

Mr.  Westphal.  One  of  the  things  considered  in  phase  two  of  that 
Commission's  deliberations  is  the  possibility  of  a  separate,  or  special- 
ized, court  that  could  handle  tax  cases  and  possibly  also  patent  cases, 
either  combining  them  in  one  court  or  separate  courts  and  changing 
some  of  our  present  jurisdictional  statutes  as  they  apply  to  tax  and 
patent  law. 

Is  the  volume  of  either  of  these  types  of  litigation  in  the  ninth  circuit 
sufficient  enough  so  that  the  removal  of  tax  and/or  patent  cases,  sin- 
gularly or  in  combination,  would  reduce  the  caseload  of  the  ninth  cir- 
cuit sufficiently  below  this  2,700-case  figure  that  it  now  has  ? 

Judge  Duniway.  I  can't  answer  that  question  with  specific  figures, 
but  I  know  that  if  I  am  a  typical  member  of  the  court,  the  number 
of  tax  cases  and  patent  cases  that  I  get  in  proportion  to  the  total  work- 
load is  so  small  that  it  would  make,  in  my  opinion,  very  little  differ- 
ence. I  think  the  buildup  of  the  caseload  in  1  year  would  take  care  of  the 
difference,  but  I  don't  have  any  figures.  Anything  which  would  re- 
duce our  caseload  obviously  would  be  helpful  to  us. 

Mr.  Westphal.  Judge,  you  and  I  have  referred  to  an  attrition  rate 
of  approximately  35  percent. 

Judge  DtJNiwAY.  That  has  been  our  experience. 

Mr.  Westphal.  I  am  just  looking  at  this  special  study  which  the  Ad- 
ministrative Office  did  for  the  courts  of  appeals  for  calendar  years 
1972  and  1973.  This  is  an  exhibit  included  in  the  hearings  which  this 
subcommittee  had  in  connection  with  S.  2991,  the  so-called  omnibus 
circuit  court  judgeship  bill,  so  we  can  take  cognizance  of  it. 

In  1973,  out  of  a  total  of  2,109  terminations,  this  report  indicates 
there  were  116  that  were  terminated  principally  by  consolidation  of 
cross  appeals,  and  also  131  dismissals,  for  a  total  of  247.  Out  of  the 
total,  that  would  be  approximately  11  percent.  I  think  this  is,  at  least 
in  the  prior  hearings  the  subcommittee  has  held,  the  recognized  so- 
called  attrition  rate.  Consolidations,  cross  appeals,  and  dismissals  as 
a  result  of  settlement  or  want  of  jurisdiction  or  something  of  that 
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kind  have  been  our  focus  point.  There  has  also  been  made  a  sugges- 
tion that,  in  lieu  of  a  geographical  realignment  or  a  split,  that  the 
ninth  circuit  should  be  divided  into  two  divisions  or  sections  for 
administrative  purposes.  This  is  what  we  call  the  so-called  chambers 
or  divisions  theory.  As  I  recall  your  testimony,  you  stated  that,  unless 
it  were  compartmentalized  in  some  way,  you  would  still  have  the 
scatterization  effect  and  the  loss  of  time  through  travel,  and  inefficiency 
resulting  from  having  to  circulate  an  opinion  that  you  have  now; 
is  that  correct? 

Judge  DuNiwAY.  That  is  right. 

Mr.  WESTPHi^yi..  On  the  other  hand,  another  thing  you  point  out  is 
that  with  this  so-called  division  for  administrative  purposes,  if  the 
Congress  were  to  create  the  five  additional  judgeships  that  the  ninth 
circuit  has  asked  for  and  which  the  Judicial  Conference  has  ap- 
proved, you  would  then  have  a  total  bench  of  18,  and  the  en  banc 
process  would  be  one  of  18  judges,  unless  Congress  were  to  stipulate 
some  lesser  number  which  would  constitute  an  en  banc  panel.  You 
would  then  probably  be  adding  to  the  difficulty  that  you  have  now 
in  the  ninth  circuit  of  one  three- judge  panel  not  loiowing  what  another 
three- judge  panel  may  be  in  the  process  of  deciding  with  reference 
to  substantially  the  same  legal  question. 

Judge  DuNiwAY.  I  think  that  is  correct.  It  seems  to  me  that,  if  the 
division  were  to  mean  anything,  it  would  have  to  mean  that  you  would 
have  one  group  of  judges  primarily  hearing  appeals  in  the  proposed 
new  twelfth  circuit  and  the  other  group  continually  engaged  in 
appeals  from  the  proposed  new  ninth  circuit,  and  pretty  soon  you 
would  be  having  two  separate  courts  in  both  effect  and  substance. 
I  think  this  would  make  it  more  likely,  rather  than  less  likely,  that 
the  18,  or  some  substitute  number,  would  have  to  from  time  to  time 
get  together  to  see  to  it  that  the  law  of  those  courts,  which  are  really 
functioning  as  separate  courts,  was  a  unified  law. 

Mr.  Westphal.  Judge,  one  final  question.  By  whatever  size,  shape 
or  description  a  change  is  made  in  the  ninth  circuit,  in  your  opinion, 
must  it  be  such  a  change  that  it  results  in  the  employment  of  more 
than  13  circuit  court  judges  toward  the  judicial  business  of  the  pres- 
ent ninth  circuit? 

Judge  DuNiwAY.  Unless  the  number  of  judges  were  increased  to 
18,  at  least,  there  would  be  no  use  in  doing  it,  in  my  opinion. 

Mr.  Westphal.  Thank  you.  Judge. 

I  have  no  further  questions,  Mr.  Chairman. 

Senator  Burdick.  Thank  you.  Judge.  You  have  been  very  helpful. 

Judge  DuNiWAY.  I  appreciate  having  had  the  opportunity  to  ap- 
pear and  testify. 

Senator  Burdick.  I  have  another  vote  coming  up,  but  if  Mr. 
Abel  would  like  to  start,  we  will  continue,  while  I  am  voting,  with 
the  staff. 
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STATEMENT  OF  BRENT  ABEL,  PRESIDENT,  CALIEORNIA  STATE 
BAR  ASSOCIATION,  ACCOMPANIED  BY  JORDAN  A.  DREIFUS, 
CHAIRMAN,  CALIFORNIA  STATE  BAR  COMMITTEE  ON  FED- 
ERAL COURTS 

Mr.  Abel.  Thank  you,  Mr.  Chairman. 

My  name  is  Brent  Abel,  president  of  the  State  Bar  of  California, 
and  I  have  with  me  Mr.  Jordan  A.  Dreifus,  who  is  chairman  of  our 
State  bar  committee  on  Federal  courts.  If  the  chairman  please,  I 
would  like  to  ask  Mr.  Dreifus  to  sit  with  me  and  supplement  my 
remarks  and  assist  in  the  answering  of  questions  from  his  stand- 
point, which  is  that  of  superior  wisdom  to  mine. 

Senator  Bukdick.  Very  well. 

Mr.  Abel.  I  want  first  to  address  the  general  question  of  what  is 
in  the  public  interest  here.  Before  doing  so,  let  me  point  out  that  we 
have  filed  a  written  position  paper  about  this  matter,  reacting  to 
the  proposal  of  the  Commission  for  the  Eealignment  of  the  Ninth 
Circuit.  The  board  of  governors  of  the  State  bar  has  adopted  that 
report  as  our  position. 

Senator  Buhdick.  Your  entire  statement  will  be  made  a  part  of 
the  record  at  this  point. 

Mr.  Abel.  Thank  you. 

Statement  of  the  State  Bar  of  California. — Opposing  the  Proposal  To  DnaDE 
THE  State  of  California  into  Two  Federal  Judicial  Circuits,  as  Proposed 
BY  the  Commission  on  Revision  of  the  Federal  Court  Appellate  System 

A.  Introduction 

In  late  November,  1973,  the  Commission  on  Revision  of  the  Federal  Court 
Appellate  System  (hereafter  "Commission")  made  public  and  distributed  its 
draft  of  a  report  entitled,  "The  Geographical  Boundaries  of  the  Several  Judicial 
Circuits:  Alternative  Proposals".  This  draft  report  was  published  in  West's 
Federal  Reporter  pamphlet.  484  F.2d  No.  3,  and  first  came  to  the  attention  of 
interested  members  of  The  State  Bar,  particularly  the  Federal  Courts  Committee 
of  The  State  Bar,  in  early  December,  1973.  On  December  18.  1973,  the  Commission 
formally  adopted  the  draft  as  its  report,  with  a  change  in  the  title  and  some 
textual  changes,  but  with  no  change  in  its  basic  recommendation.  The  report, 
as  adopted,  has  been  published  in  West's  Federal  Reporter  pamphlet,  487  F.2d 
No.  4,  February  4,  1974.  The  governing  statute  which  created  the  Commission, 
28  use  §  41,  required  the  Commission  to  act  within  very  short  time  limits. 

Regarding  the  Ninth  Circuit  and  particularly  the  State  of  California,  the  Com- 
mission's recommendation  is  that  this  state  be  divided  into  two  separate  judicial 
circuits  by  dividing  the  Ninth  Circuit  and  placing  roughly  one  half  of  the  state 
into  a  newly  created  federal  judicial  circuit,  leaving  the  remainder  in  a  smaller 
Ninth  Circuit. 

We  of  The  State  Bar  of  California  are  strongly  opposed  to  the  Commission's 
proposal  to  divide  the  state.  Our  opposition  stems  from  a  careful  consideration 
of  the  proposal,  the  facts  and  realities  of  the  case  load  of  the  Ninth  Circuit,  the 
alternatives  available,  and  important  historical,  political,  social  and  economic 
facts  and  circumstances  which  the  Commission  ma.v  have  overlooked. 

Having  considered  all  of  these  matters,  it  is  the  firm  conclusion  of  The  State 
Bar  of  California  that : 

(1)  The  entire  State  of  California  should  remain  in  one  judicial  circuit, 
regardless  of  how  the  circuit  may  be  realigned. 

(2)  Regardless  of  any  realignment  of  the  judicial  circuit  or  the  creation  of 
any  new  circuits,  the  number  of  circuit  judges  in  the  circuits  covering  the  states 
now  included  in  the  Ninth  Circuit  must  be  substantially  increased,  and  other 
measures  must  be  taken  to  hear  and  decide  the  back-log  of  cases  in  the  Ninth 
Circuit  Court  of  Apeals.  These  cases  will  confront  any  successor  court  or  courts 
embracing  the  territory  of  the  Ninth  Circuit. 
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B.  Existi?;g  Institutions  and  Practices 

lu  order  to  make  it  clear  wliy  we  are  so  firmly  opposed  to  the  Commission's 
plan,  we  recite  some  of  the  basic  principles  and  practices  under  the  present  court 
structure. 

(1)   Maintenance  of  stahility  of  the  law  icithin  California  under  the  existing 

Ninth  Cireuit  practice  {Stare  decisis) 

Ever  since  the  first  creation  of  the  circuit  courts  of  appeals  by  act  of  Congress 
in  1891,  those  courts,  the  Ninth  Circuit  included,  have  maintained  certain  juris- 
prudential principles  and  practices  which  are  of  fundamental  importance  and 
which  are  pertinent  to  the  matters  here  under  consideration. 

The  sole  purpose  of  the  Congress  in  1891  when  it  created  the  circuit  courts  of 
appeals  (as  they  were  then  known)  was  to  take  from  the  Supreme  Court  the 
great  burden  of  direct  appellate  review  of  federal  trial  court  cases,  a  burden 
which  had  become  impossible  for  the  Supreme  Court  to  carry  by  1891.  It  was 
thought  that  by  delegating  this  major  burden  of  federal  appellate  work  to  a  new 
level  of  intermediate  appellate  courts,  the  Supreme  Court  could  devote  itself 
to  ".  .  ,  cases  of  public  concern  .  .  ."  and  still  have  ample  time  to  "supervise" 
the  circuit  courts  of  appeals,  ".  .  .  to  avert  diversity  of  judgments  and  guard 
against  inadvertance  of  conclusion  .  .  ."  at  the  new  intermediate  appellate  level. 
In  re  Woods  (1891)  143  U.S.  202,  12  S.  Ct.  417,  418.  It  was  anticipated  that  there 
might  be  temporary  conflicts  in  decisions  between  the  circuit  courts  of  appeals, 
but  it  was  also  anticipated  that  the  Supreme  Court  would  resolve  any  such 
conflicts. 

The  circuit  courts  of  appeals  functioned  with  only  three  judges  each  for  a 
number  of  years  after  1891.  Due  to  continually  increasing  case  loads,  the  number 
of  circuit  judges  in  most  of  the  circuits  was  increased  so  that  today  most  of  the 
circuits  have  many  moi-e  than  the  original  three  judges.  The  purpose  of  increas- 
ing the  number  of  judges  was  to  increase  the  number  of  three-judge  panels  to 
dispose  of  the  burgeoning  case  loads.  It  was  and  is  the  intent  of  the  law  and  the 
routine  practice,  codified  in  28  USO  §  46(c)  that  the  courts  of  appeals  sit  and 
function  in  panels  of  three  judges. 

Notwithstanding  the  existence  of  a  multiple  number  of  circuits,  and  the  growth 
of  multiple  numbers  of  three-judge  panels  deciding  cases  in  each  circuit,  the  whole 
.system  has  worked  because  of  adherence  within  each  circuit  to  the  rules  of  stare 
decisis,  to  the  end  that  there  is  stability  of  law  in  each  circuit,  subject  to  review 
by  the  Supreme  Court.  The  applicable  rules  and  their  corollaries  operate  as 
follows : 

(a)  As  between  circuits,  it  is  the  duty  of  the  Supreme  Court  to  ".  .  .  avert 
diversity  of  judgements  .  .  .".  In  re  Woods,  supra ;  see  also  :  Supreme  Court  Rule 
19(1) (b). 

(b)  As  between  circuits,  the  decisions  of  a  court  of  appeals  of  one  circuit  are 
not  binding  upon  and  need  not  be  followed  by  the  court  of  appeals  or  the  district 
courts  of  another  circuit.  Allstate  Insurance  Co.  v.  Stevens  (9th  Cir.,  1971)  445 
F.2d  845;  Waters  v.  American.  Auto  Insur.  Co.  (D.C.  Cir.,  1966)  363  F.2d  684; 
Jaben  v.  U.S.  (8th  Cir.,  1964)  333  F.2d  535,  affd-  381  U.S.  214. 

(c)  Within  a  circuit,  each  three-judge  panel  of  the  court  of  appeals  is  bound 
by  prior  circuit  decisions  (rendered  by  three-judge  panels)  which  are  held  to  es- 
tal)lish  the  law  of  the  circuit.  In  other  words,  if  a  point  has  been  once  decided  by 
a  three-judge  panel  in  a  circuit,  later  cases  decided  by  the  same  or  any  other 
panel  of  the  same  circuit,  under  principles  of  stare  decisis,  must  follow  the  first 
decision  as  the  binding  precedent  within  the  circuit,  regardless  how  persuasive 
may  appear  to  be  the  views  of  cases  decided  in  other  circuits.  Oliver  v.  U.S.  (9th 
Cir.,  1968)  396  F.2d  434;  U.S.  v.  Cooper  (oth  Cir..  1972)  462  F.2d  1343;  Poivell 
V.  U.S.  (7th  Cir.,  1964)  338  F.2d  556;  Ashe  v.  C.I.R.  (6th  Cir.,  1961)  288  F.2d 
345.  A  corollary  to  this  rule  is  that  a  three-judge  panel  of  the  court  of  appeals 
cannot  presume  to  overrule  an  earlier  precedent  by  the  same  or  any  other  three- 
judge  panel  of  the  same  circuit  no  matter  how  much  the  later  panel  may  dis- 
agree with  the  earlier  decision.  Charleston  v.  U.S.  (9th  Cir.,  1971)  444  F.2d  504, 
cert.  den.  404  U.S.  916. 

(d)  The  court  of  appeals  has  the  power,  recognized  only  in  relatively  recent 
years,  if  it  chooses,  to  sit  en  banc  and  decide  a  case  or  rehear  a  case  previously 
heard  by  a  three-judge  panel,  by  all  of  the  circuit  judges  in  regular  active  service 
acting  as  a  single  panel.  By  en  banc  action,  the  court  may  overrule  prior  circuit 
decisions,  establishing  the  law  of  the  circuit  and  resolving  apparent  conflicts  b^ 
tween  panels  which  have  arisen  in  spite  of  the  stai-e  decisis  principle  mentioned 
above. 
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The  most  frequently  applied  and  important  of  these  rules  is  the  rule  that  deci- 
sions must  follow  prior  decisions  within  the  same  circuit.  This  rule  is  routinely 
applied  hy  the  district  courts  and  the  court  of  appeals,  and  makes  it  possible  for 
a  multiple  panel  court  of  appeals  to  meet  one  of  the  basic  objectives  of  American 
law,  that  the  decisional  law  be  stable,  pi-edictable  and  ascertainable. 

Next  in  importance,  in  our  judgment,  is  the  availability  of  the  Supreme  Court 
as  the  means,  not  only  of  preventing  the  development  of  conflicting  doctrines  be- 
tween and  among  the  several  circuits,  but  also  of  correcting  erroneous  decisional 
rules  of  the  courts  of  appeals. 

Lesser  used  is  the  power  of  the  court  of  appeals  to  convene  itself  en  banc  and 
hear  or  rehear  a  case  in  that  mamier.  It  is  established  that  en  banc  procedure  is 
employed  only  in  the  court's  own  discretion  and  is  not  available  as  a  matter  of 
right.  En  banc  pi'ocedure  is  used  with  comparative  infrequency.  A  decision  of  the 
circuit  en  banc  can  only  affect  the  decisional  law  within  the  circuit. 

(2)  Uniformity/  of  practice  and  procedure  in  California 

California  has  achieved  a  high  degree  of  uniformity  and  standardization  of 
pi'actice  and  procedure  in  all  its  aspects,  especially  in  the  state  court  system 
throughout  the  large  territory  of  the  state.  In  the  state  courts  we  now  have  a  com- 
plex and  sophisticated  system  of  statutes,  riiles  and  forms  which  are  accomplish- 
ing the  efficiencies  to  be  expected  from  the  uniformity  and  standardization  of 
many  of  the  details  of  practice.  Traditionally,  Californians  in  general,  and  the 
lawyers  of  this  state  in  particular,  have  always  treated  the  state  as  a  single  com- 
munity. It  is  common  for  attorneys  from  one  part  of  the  state  to  practice  in  an- 
other part.  This  is  particularly  true  in  that  attorneys  from  one  large  metropoli- 
tan area,  such  as  Los  Angeles,  do  not  hesitate  to  conduct  litigation  in  other 
metropolitan  areas,  such  as  San  Francisco,  and  vice  versa.  This  is  facilitated  by 
the  degree  of  uniformity  and  standardization  of  state  practice  that  has  been 
achieved. 

The  federal  trial  courts  in  California  are  divided  into  four  federal  judicial 
districts.  For  those  California  attorneys  who  tend  to  specialize  in  those  areas  of  the 
law  in  which  there  is  frequent  resort  to  the  federal  courts,  it  is  routine  and  com- 
mon practice  to  appear  in  and  conduct  litigation  in  any  of  these  four  districts,  re- 
gardless of  the  district  in  which  they  reside.  In  short,  California  is  a  single 
territorial  entity  for  the  purpose  of  trial  practice,  especially  in  the  federal  courts. 

Uniformity,  standardization  and  consistentency  of  local  rules,  practices  and 
procedures  is  certainly  necessary  and  desirable  as  an  objective  in  the  federal 
courts  in  California  as  it  is  in  the  state  court  system.  The  principal  method 
of  achieving  and  maintaining  uniformity  of  federal'  court  practice  has  been 
through  cooperative  effort,  comity  and  agreement  among  the  district  judges  of 
the  several  fedei-al  districts,  but  always  under  the  potential  paramount  authority 
of  the  Judicial  Council  of  the  Ninth  Circuit  to  imix)se  imiformity  of  local  practice 
under  its  statutory  authority  to  make  local  practice  rules  (28  USC  §  332).  The 
State  Bar  and  its  appropriate  committees,  such  as  its  Committee  on  Federal 
Courts,  as  well  as  the  federal  courts  committees  of  the  larger  county  bar  associa- 
tions in  the  state,  are  actively  interested  in  and  are  doing  all  they  can  to  en- 
courage and  assist  the  achievement  of  uniformity,  standardization  and  consist- 
ency of  practice  and  of  local  practice  rules  among  the  several  federal  districts 
in  California. 

The  importance  of  this  matter  of  uniformity  of  local  practice  rules  in  the  federal 
courts  is  illustrated  by  a  problem  which  arose  several  years  ago  concerning  re- 
quirements imposed  on  the  admission  of  non-resident  attorneys.  It  developed  that 
one  or  more  of  the  federal  districts  were  following  practices  and  imposing  re- 
quirements as  to  admission  of  non-resident  attorneys  at  variance  with  those  of 
the  other  districts  and  with  those  of  The  State  Bar  itself  for  practice  in  the  state 
courts.  After  efforts  by  the  organized  bar,  local  federal  court  rales  were  promul- 
gated on  the  subject  of  admission  to  practice.  These  rules  in  the  several  federal 
districts  are  substantially  uniform  with  each  other  and  with  the  state  court 
practice  on  this  important  subject.  The  fact  that  all  four  of  the  districts  were  in 
one  circuit  certainly  aided  achievement  of  uniformity  of  practice  in  this  instance. 

(3)  Maintenance  of  institutional  unity  of  the  law  applied  by  the  Federal  courts 
icithin  the  8tate  of  California  and  the  need  to  maintain  "institutional  unity" 
of  applicable  law  for  the  State  as  a  whole 

^This  state  comprises  nearly  one-tenth  of  the  population  of  the  United  States 
and  nearly  one-twentieth  of  the  total  land  area.  It  is,  in  population,  the  largest 
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state  in  the  union.  Because  of  its  size  (five  times  tliat  of  the  average  state)  and 
resources,  the  state  has  develoiied  into  a  highly  integrated  political,  social, 
economic  and  legal  entity.  We  are  proud  to  say  that  in  matters  of  state  law, 
state  legislation  and  governmental  administration,  California  and  its  institu- 
tions have  developed  a  degree  of  competence  and  sophistication  at  the  state  level 
which  we  believe  is  not  exceeded  by  any  other  state.  The  Commission  itself 
refers  (Report,  Part  III,  §2)  to  the  "well-developed  jurisprudence  of  the  Cali- 
fornia legislature  and  courts." 

But  the  matter  is  not  so  simple.  Whether  fortunate  or  unfortunate,  and 
whether  we  like  it  or  not,  in  the  last  thirty  or  forty  years  there  has  been  an 
accelerating  and  pervasive  application  of  fetleral  law,  and  of  the  federal  consti- 
tution, statutes,  regulations,  decisional  law,  regulatory,  operational  and  adminis- 
trative programs,  and  financial  involvement  of  the  federal  government  in  many 
activities  and  functions  of  state  and  local  governments  and  of  individuals, 
entities,  and  organizations  throughout  the  state.  In  many  areas  and  as  to  many 
functions  in  law,  administration  and  regulation,  we  seem  to  have  a  body  of  law 
applied  in  the  State  of  California  which  is  really  composed  of  various  mixtures 
of  rules  of  the  state  law  and  the  federal  law.  Examples  include  the  following : 

(a)  California  has  an  elaborate  and  comprehensive  body  of  law,  statutory 
and  decisional,  covering  criminal  law  and  procedure  and  custodial  treatment 
of  persons  and  penalties,  punishments  and  forfeitures.  But  it  is  part  "federal" 
law,  because  there  has  been  a  tremendous  "federalization"  of  criminal  law  and 
procedure  and  of  the  rights  of  persons  in  custody,  and  a  coextensive  expansion 
of  federal  court  jurisdiction  for  review  of  these  "federal"  matters.  Included  in 
this,  for  example,  is  federal  habeas  corpus  review  of  state  criminal  convictions 
or  the  treatment  of  prisoners  held  under  state  convictions. 

(b)  The  same  kind  of  "federalization"  has  occurred  in  numerous  areas  of  law 
and  public  administration,  and  federal  law  is  held  also  to  govern  the  relations 
and  transactions  of  private  parties  insofar  as  they  may  be  "state  action"  and 
may  involve  civil  rights,  equal  protection,  due  process,  etc.  Here,  the  litigated 
issues  are  always  a  mixture  of  the  state  law,  subjected  to  a  paramount  federal 
standard ;  and  most,  if  not  all,  of  the  litigation  is  in  the  federal  district  courts, 
subject  to  review  in  the  court  of  appeals. 

(c)  In  many  new  areas,  the  Congress  is  enacting  laws  which  provide  an  over- 
lay of  federal  standards  or  paramount  rules  over  state  law.  Consider,  for  exam- 
ple, "truth  in  lending"  and  jwllution  and  environmental  standards. 

(d)  The  State  is,  in  reality,  a  "partner"  or  "subsidiary"  (really  the  terri- 
torial delegate)  of  the  federal  government  in  many  operational  progi-ams  which 
are  financed  in  whole  or  in  part  by  the  federal  government  and  subject  in  a 
greater  or  lesser  degree  to  requirements  of  federal  law  or  regulation.  Such  a 
program  is,  in  name,  the  operation  of  a  statewide  agency.  But,  in  litigation, 
usually  in  the  federal  courts,  it  develops  that  there  are  complex  and  delicate 
interrelationships  of  state  and  federal  law,  and  regulation  subjected  to  the 
interpretation  of  the  federal  courts.  Consider,  for  example,  the  welfare  and 
similar  aid  programs,  and  functions  and  projects  subject  to  federal  environ- 
mental and  similar  regulatory  requirements. 

(e)  In  a  number  of  well-known  and  traditional  areas,  the  federal  statutes, 
systems  or  progi-^ams  adopt  as  their  content  the  law  of  the  state.  But  the  nature 
of  the  statute,  program  or  system  is  such  that  all  or  the  major  part  of  the  court 
litigation  must  be  in  the  federal  courts  and  not  the  state  courts.  Here,  the  "tail 
wags  the  dog",  where  the  federal  courts  are  the  courts  which  make  most  of  the 
"state"  law.  Examples  of  this  are  actions  under  the  Federal  Tort  Claims  Act, 
tax  cases,  banki-uptcy  cases  and  others  where  the  federal  law  has  expressly 
adopted  areas  of  state  law  as  the  content  of  the  federal  law.  Aviation  accident 
cases  are  an  example,  especially  in  cases  involving  large  aircraft.  Most  of  the 
decisional  law  in  these  cases  is  in  the  federal  courts,  even  between  private  par- 
ties, because  the  United  States  itself  is  almost  always  involved  in  some  opera- 
tional manner,  and  the  government  can  only  be  joined  as  a  party  in  the  federal 
courts.  (A  perusal  of  the  supplement  of  West's  California  Digest,  "Aviation", 
§§  141-191,  shows  that  most  of  the  decisional  law  digested  in  recent  years  is 
that  of  the  federal  district  courts  and  the  Ninth  Circuit.) 

It  is  not  the  purpose  here  to  theorize  or  to  evaluate  whether  this  great  and 
pervasive  involvement  of  federal  law  into  the  smallest  details  of  the  legal,  politi- 
cal, social  and  economic  life  of  the -state  is  good  or  bad,  but  merely  to  describe  it 
as  it  is.  We  think  this  has  an  important  bearing  on  the  organization  of  the 
federal  courts  to  deal  with  the  legal  situation  as  it,  in  fact,  has  developed.  We 
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believe  a  fair  characterization  of  the  matter  is  tliat  there  is  a  large  body  of 
interstitial  fedei-al  law  applicable  to  the  State  of  California  and  the  systems, 
institutions  and  programs  of  the  state  as  a  whole,  and  that  the  state  represents 
a  territorially  differentiated  subdivision  in  many  matters  of  federal  law,  as  well 
as  retaining  its  identity  in  terms  of  state  law. 

To  the  extent  that  the  United  States  Supreme  Court  itself  has  not  made  the 
federal  decisional  law  absolutely  uniform  respecting  all  of  these  matters,  the 
federal  courts  in  this  state,  including  the  Ninth  Circuit,  make  the  "federal  law  of 
California".  On  some  subjects,  as  pointed  out  above,  the  federal  courts  really 
decide  most  of  the  eases,  albeit  under  "state"  law.  In  the  past  five  or  ten  years, 
federal  court  intervention  has  grown  enormously  in  the  areas  of  applying  federal 
standards  of  constitution,  law  or  regulation,  to  the  supervision  of  all  kinds  of 
"state  action"  and  state  programs  which  have  any  kind  of  involvement  with 
federal  money  or  other  federal  control. 

We  suspect  that  the  accelerated  growth  of  federal  court  litigation  in  some  of 
the  ai-eas  just  mentioned  might  be,  in  large  part,  responsible  for  the  great  case 
load  increases  experienced  in  recent  years.  Also,  cases  in  these  areas  may  present 
more  difficult  issues  of  federal  law  and  policy,  and  of  state  laws  measured 
against  paramount  federal  law  and  policy,  taking  more  time  of  the  courts  than 
the  more  familiar  type  of  diversity  of  citizenship  litigation  between  private 
parties  governed  by  state  law. 

Any  current  volume  of  the  Federal  Supplement  or  the  Federal  Reporter  reveals 
a  high  proportion  of  decisions  in  federal  cases  of  this  character.  These  decisions 
frequently  require  long  and  complex  opinions.  They  are  to  be  compared  with 
the  t.ypes  and  kinds  of  federal  cases  and  decisions  reported  forty,  thirty  or  even 
twenty  years  ago.  In  the  office  of  the  Attorney  General  of  this  state,  and  in 
counsel's  offices  of  various  state  and  local  government  agencies  and  entities, 
whose  activities  are  affected  by  overriding  federal  constitutional,  statutory  or 
regulatory  requirements,  constant  and  routine  reference  to  federal  cases,  federal 
statues  and  federal  regulations  and  frequent  participation  in  federal  court 
litigation  now  has  become  necessary  in  the  representation  of  their  respective 
agencies  and  entities. 

The  office  of  the  Attorney  General  of  this  state  has  furnished  us  with  statistics 
of  federal  cases  to  which  the  State,  its  offices  and  agencies  have  been  made 
iwirties,  as  follows : 

Civil  Law :  Over  the  past  three  years  civil  cases  have  been  filed  involving  the 
State  as  follows : 

Northern  district 94 

Central    district 171 

Eastern  district 66 

Southern  district 18 

Total   349 

Criminal  Law :  As  of  January  1,  1974,  the  State  was  represented  by  that  office 
in  i^ending  civil  rights  and  habeas  corpus  actions  in  the  Federal  District  Courts 
as  follows : 

Northern  district 348 

Central    district 399 

Eastern  district 224 

Southern  district 50 

Total  1021 

The  burden  of  cases  involving  the  State  as  a  party  has  been  equally  significant 
at  the  circuit  court  level.  In  the  last  three  years  58  civil  cases  have  been  docketted 
in  which  the  State  is  a  party.  During  the  same  period  179  criminal  cases  have 
been  docketted  in  which  the  State  is  a  party.  Tlie  statistics  confirm  what  is  said 
above  about  the  interrelationship  of  federal  and  state  law  which  has  now 
developed. 

Stare  decisis,  and  stability  and  predictability  of  the  law  in  decisions  on  federal 
law  affecting  the  state  as  whole  are  therefore  of  great  importance.  This  means 
maintaining  the  "unity"  of  federal  decisional  law  in  this  state.  In  theory,  total 
unity  of  federal  decisional  law  for  the  whole  country  is  to  be  maintained  by  the 
United  States  Supreme  Court,,  but  this  is  certainly  not  the  situation  in  fact.  In 
practice,  the  Supreme  Court  in  I'ecent  years  has  not  had  the  time  to  do  other 
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than  accept  a  few  cases  and  establish  broad  general  rules  in  various  areas  of  the 
law.  As  a  practical  matter,  absent  Supreme  Court  action,  unity  of  federal  deci- 
sional law  applicable  to  federal  court  cases  arising  in  one  state,  such  as  in 
C'aliforiiia,  has  been  left  to  the  court  of  appeals  of  the  circuit  embracing  that 
state. 

In  our  judgment,  the  role  of  the  court  of  appeals  of  this  circuit  of  supervising 
and  unifying  the  law  applied  by  the  four  federal  district  courts  of  this  state 
respecting  matters  of  statewide  interest,  which  are  subject  to  federal  law  or  in 
^^hicll  law  of  the  state  really  furnishes  the  content  of  the  federal  law  applied,  is 
that  court's  most  important  role ;  and  the  objective  of  that  role  is  to  assure  and 
maintain  "institutional  unity"  of  all  the  law  applied  throughout  the  State  of 
California. 

The  "institutional  unity"  of  the  whole  state  and  of  the  law  applied  throughout 
the  state  must  be  a  fundamental  objective.  Such  unity  of  applied  law  is  con- 
si.stenc  with  the  strong  feeling  of  the  people  of  the  state  in  general,  that  the  state 
is  and  always  has  been  a  single  community  in  all  respects.  It  is  worth  noting,  in 
this  connection,  that  on  a  number  of  occasions,  since  1850  when  California  was 
admitted  to  the  Union,  there  have  been  abortive  attempts  or  suggestions  for  one 
l)urpose  or  another  to  divide  this  state,  usually  into  a  "north"  half  and  a  "south" 
hall'.  All  such  attempts  have  been  resoundingly  rebuffed  by  the  people  and  their 
elected  representatives,  and  all  such  concepts  are  discredited  by  history.  The 
people  of  this  state  and  their  elected  representatives  are  cognizant  of  these 
historical  facts.  Any  proposition  for  the  territorial  division  of  a  statewide  insti- 
tution which  bears  a  resemblance  to  such  past  proposals  no  doubt  would  arouse 
the  resentment  and  opposition  of  the  great  majority  of  the  people  of  this  state. 

C.  Criticism  of  the  Commission  Recommendation  to  Divide  California 
(1)    The  Commission's  proposal  to  (Uvide  the  State  of  California  is  wrong 

First,  v.e  emphatically  make  clear  that  we  agree  with  the  Commission  that 
more  circuit  judges  must  be  appointed  to  the  Ninth  Circuit,  or  to  any  successor 
court  or  courts  embracing  the  same  territorial  jurisdiction,  in  order  not  only  to 
stay  abreast  of  the  growing  case  load,  but  also  to  dispose  of  the  backlog  of  appeals, 
and  bring  the  court  (or  successor  courts)  as  current  as  practicable  in  its  disposi- 
tion of  eases. 

The  Commission's  Report  is  concerned  about  certain  practices  now  employed  in 
the  various  circuits,  such  as  elimination  or  reduction  of  oral  argument,  use  of 
unpublished  memoranda  and  orders  in  lieu  of  published  opinions,  the  greater 
delegation  of  work  to  law  clerks,  etc.,  and  to  this  extent  we  share  the  concern 
of  the  Commission.  But  all  of  these  practices  are  attributable  to  the  failure  to 
appoint  a  suihcient  number  of  judges  to  accommodate  the  accelerated  growth 
of  the  case  load.  This  problem  is  present  regardless  of  hew  the  circuit  as  a  whole 
is  organized  or  aligned. 

"We  emphatically  disagree  with  the  method  proposed  by  the  Commission  in- 
sofar as  it  involves  the  division  of  the  State  of  California  between  two  circuits. 

The  proposal  of  the  Commission  to  divide  California  must  be  evaluated  in 
light  of  the  premises  which  have  already  been  set  forth  at  length.  Such  an 
evaluation  demonstrates  the  proposal  of  the  Commission,  in  this  respect,  is  un- 
wise and  erroneous. 

A  careful  reading  of  the  report  shows  that  the  Commission  focused  its  atten- 
tion on  certain  difficulties  which  the  Commission  felt  would  be  intolerably  ag- 
gravated if  more  and  more  circuit  judges  were  added  to  the  existing  circuits  as 
the  simple  solution  to  the  case  load. 

But  the  only  really  specific  reason  given  by  the  Commission  for  the  conclusion 
that  no  circuit  should  be  permitted  to  have  more  than  a  certain  number  of  cir- 
cuit judges  is  that  doing  that  vrould  impair  the  ability  of  the  court  in  "avoiding 
or  resolving  intra -circuit  conflicts"  {Report,  Part  II.  respecting  the  Fifth  Cir- 
cuit), and  would  impair  the  court's  own  "institutional  unity".  The  Report  states 
that  "attorneys  and  judges  have  been  troubled  by  apparently  inconsistent  deci- 
sions by  different  panels  of  the  large  court ;  they  are  concerned  that  conflicts 
within  the  circuit  may  remain  unresolved"  (Report,  Part  III,  resi>ecting  the 
Ninth  Circuit) .  In  a  number  of  other  places  the  Reiwrt  contains  generalities  about 
the  "serious  problems,"  etc.,  to  be  encountered  by  a  much  enlarged  circuit  court. 
But  the  only  "serious  problem"'  which  is  specifically  identified  is  the  problem  of 
intra-eircuit  conflicting  decisions  already  mentioned. 
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If;  is  difficult  to  gniess  what  other  substantial  reasons  the  Commission  has  in 
mind.  For  example,  the  travel  distances  covered  in  the  Ninth  Circuit  are  nothing- 
new.  The  Ninth  Circuit  has  been  the  same  size  for  many  years,  from  a  time  he- 
tore  the  age  of  the  airplane  and  many  other  modern  innovations.  In  the  opera- 
tion of  clerk's  offices,  we  know  of  no  obvious  economies  in.  for  example,  operating- 
two  clerk's  offices,  each  for  nine  judges,  instead  of  one  office  for  eighteen  judges. 
If  there  is  some  great  economy  in  such  a  division,  we  assume  tiie  Commis-sion 
would  have  said  so.  We,  therefore,  must  conclude  that  the  real  concern  of  the 
Conmiission  is  its  fear  that  such  an  enlarged  court  of  hfteen  or  twenty  more 
judges  would  be  unable  to  maintain  tlie  "institutional  unity"  of  the  court,  appar- 
ently because  it  is  also  thought  that  a  court  or  such  size  cannot  deliberate  and 
make  decisions  en  Intnc. 

By  its  focus  on  this  specific  reason  for  the  recommendations  it  has  made,  the 
Commission  recognizes  the  importance  of  maintaining  the  "law  of  the  circuit" 
and  enforcement  of  the  rule  of  stare  decisis  (although  the  Oommission  s'-enis  to 
prefer  the  tei-m  "institutional  unity"  to  emhi-ace  these  objects) . 

The  Commission  thus  starts  out  by  demonstrating  the  central  importance  of 
•'institutional  unity"  as  a  thing  to  lie  nurtured  and  preser\'ed.  It  then  makes 
its  recommendation  to  create  new  courts,  with  territorial  boundaries  which  do 
do  not  presently  exist,  but  of  a  size  which  the  Commission  helieves  will  have 
•'institutional  unity"  within  themselves.  The  fallacy  of  the  Commission's  recom- 
mendation is  that  it  ignores  the  '•institutional  unity"  of  law  applied  in  the  State 
of  California  and  the  application  to  the  whole  state  of  the  law  of  the  Circuit.  The 
Commission  would  sacrifice  and  dispense  with  the  institutional  unity  of  the  law- 
applied  in  the  state  for  the  sake  of  its  own  conceptions  of  court  structure. 

The  same  historical  principles  which  made  essential  a  single  Supreme  Court 
at  the  head  of  our  whole  federal  system  now  should  apply  on  a  lesser  scale,  to 
assure  unity  of  decisional  law  applied  throughout  the  whole  territory  of  this 
state.  The  axiom  stated  by  Alexander  Hamilton  in  the  Federalist,  No.  80,  is  as 
applicable  now,  to  the  federal  courts  in  California,  as  it  was  to  the  entire  nation 
when  it  was  written  : 

If  there  are  such  tilings  as  political  axioms,  the  propriety  of  the  judicial 

power  of  a  government  being  co-extensive  with  its  legislative,  may  be  ranked 

among  the  number.  The  mere  necessity  of  uniformity  in  the  interpretation 

of  the  national  laws  decides  the  question.  Thirteen  independent  courts  of 

final  jurisdiction  over  the  same  causes,  arising  upon  the  same  laws,  is  a  hydra 

in  government,  from  which  nothing  but  contradiction  and  confusion  can 

proceed. 

The  proposal  advanced  by  the  Commission  w-ould  divide  California  between  two 

circuits,  contrary  to  this  basic  and  practical  principle ;  it  would  leave  review  of 

federal  eoart  cases  to  "two  heads",  absent  intervention  by  the  Supreme  Court. 

We  believe  the  Commission  has  misjudged  tiie  values  at  stake.  We  believe  the 
courts  exist  to  well  serve  all  other  institutions  of  society  and  not  the  reverse. 
The  Commission's  proposal  to  divide  California  into  two  circuits  would  be  a 
disservice  to  this  state  and  its  institutions  far  exceeding  any  advantages  of  court 
efficency,  real  or  imagined,  to  be  gained  by  such  a  division. 

(2)  The  premises  of  the  Commisshn  are  dotthtful 

We  do  not  think  the  Commission  has  made  out  a  case  for  any  absolute  limit 
of  the  size  of  a  court  of  appeals,  based  upon  any  inherent  limitation  on  the 
number  of  judges  who  should  sit  eii  banc.  In  other  words,  we  do  not  luiderstand 
why  there  should  be  a  specific  threshold  or  ceiling  of  nine  circuit  judges  per 
cii-cuit.  Any  time  that  a  court  of  appeals  acts  en  l)unc  with  more  judges  than 
t)\e  panel  of  three  originally  contemplated  by  Congress  it  is  less  efficient  in  the 
use  of  judicial  manpower  than  the  same  number  of  judges  acting  in  three-judge 
panels.  The  reason  for  acting  en  banc  is  to  obtain  the  deliberation  and  wisdom 
of  all  of  the  judges  instead  of  only  three  in  the  panel.  It  follows  that  nine 
judges  acting  as  one  nine-judge  panel  can  only  dispose  of  one-third  the  number 
of  the  cases  the  sa)ne  nine  judges  could  in  three-judge  panels.  A  court  acting 
en  banc  with  twelve  judges  or  fifteen  judges  would  l)e  proportionately  that  mucii 
less  efficient  than  a  nine-judge  court,  and  a  five  or  seven  judge  court  -u'ould  lie 
propoi-tionately  tliat  much  more  efficient  in  its  use  of  judicial  mnnpower. 

It  is  prol)lematical  wJiether  a  decision  by  nine  judges  will  be  -wiser  or  more 
correct  than  one  made  by  only  tliree.  In  any  event  an  en  banc  decision  is  no  more 
binding  outside  tlie  circuit  than  any  other  decision  of  the  same  courtT  No 
matter  how  many   respected   circuit  judges  agree  en   banc  on  a   decision,   it 
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i^  still  subject  to  reversal  hx  ihe  Supreme  Court.  See.  for  example,  T'nitcil 
States  V.  f'  d  31  Schaefcr  Brtwing  Co.  (1958)  350  I'.S.  227.  78  S.  Ct.  674.  in 
which  a  divided  Supreme  Court  revei-sed  an  cii  banc  decision  of  the  Second 
(ircHiit.  Very  recently,  there  have  been  cases  with  eight  judges  acting,  Laundry, 
D.-i/  Olcaning.  etc  Worker!^  v.  Malwveri  (Sth  Cir.,  1974)  401  F.  2d  1029;  twelve 
•  U(iges.  United  States  v.  Saeco  (9th  Cir..  1974)  491  F.2d  995:  and  fifteen  judges. 
Mormw  v.  Crisler  (5th  Cir.,  1974)  491  F.  2d  1053. 

We  do  not  sugge,st  here  tliat  it  is  desirable  that  any  ciuui  should  act  with 
15  or  20  judges  as  one  panel.  But  if  a  court  does  so.  tlie  difficulties  and  efficiency 
lost  are  only  relative  compared,  for  example,  with  a  court  acting  with  nine 
judges.  Actually,  tiiere  are  a  number  of  devices  described  l)el()w  which  might 
ix^  enacted  to  provide  for  the  effect  of  en  bane  adjudication  to  establish  or  change 
the  decisional  law  of  the  circuit  without  re(iuiring  all  the  judges  to  act. 

1'he  State  of  California  has  nearly  ten  percent  of  the  nation's  population 
and  generates  about  the  same  percentage  of  court  appeals  cases  (1,543  o;it  of 
riie  national  total  of  15,629  for  Fiscal  1973.  according  to  the  Report,  Part  III. 
App.  T).  By  prudent  standards  the  case  load  arising  in  California  alone  should 
require  eleven  circuit  judges,  the  national  average  of  all  the  circuits  being  144 
cases  per  judgeship  (Report,  Part  III).  This  would  justify  California  alone 
I  o  be  made  into  a  judicial  circuit. 

While  we  do  not  necessarily  sugge.st  it  as  the  only  possible  solution,  we  believe 
the  views  of  the  Commission,  critical  of  tlie  idea  of  a  circuit  composed  only 
of  tliis  state,  are  wrong.  We  find  astonishing  the  Commis.sion's  inference  that 
there  would  be  a  "lack  of  diversity  of  background  and  attitude"  in  a  court 
of  judges  chosen  from  this  state.  On  the  basis  of  our  knowledge  of  the  .size, 
history,  economics,  society  and  politics  of  this  state  and  the  diversity  of  its 
])eople.  we  firmly  disagree.  It  ma.v  l)e  that  the  assumption  tliat  one  state  sliould 
not  make  up  one  circuit  has  some  validity  when  applied  to  the  avei-age  state  of 
four  million  people.  But  the  conclusions  and  value  judgments  that  flow  from 
such  an  assumption  sljould  not  be  applied  to  the  consideration  of  a  state  that 
is  typical  of  hve  average  states. 

The  Commission  also  fears  one  senator  might  dominate  the  court  because 
of  traditional  senatorial  power  ovei-  appointments.  For  similar  reasons  we  think 
tliere  is  no  basis  for  such  concern.  The  political  history  of  the  state  and  fore- 
seeable future  political  conditions  demonstrate  that  any  senator  from  Cali- 
fornia who  would  hope  for  tenure  in  office  would  have  to  represent,  and  be 
representative  of.  the  diverse  elements  of  the  state  in  a  way  which  is  incon- 
sistent with  the  kind  of  provinciality  feared  l)y  the  Commission.  In  any  event. 
.•I  circuit  composed  of  California  mid  one  or  two  neighboring  states  would  be 
dominated  by  California  judges  anyway,  in  the  same  manner  Xew  York  domi- 
iiiites  the  Second  Circuit.  That  a  senator  of  long  seniority  can  "mold"  the  federal 
courts  of  liis  state  is  a  novel  criticism.  Every  district  court  is  subject  to  sena- 
torial control  of  appointments  in  the  same  manner.  But  we  have  not  heard 
such  criticism  of  the  district  courts.  Certainly  no  one  familiar  with  the  district 
c-ourts  in  this  state  would  even  consider  it. 

The  Connnission  also  seems  to  believe  that  unless  at  least  two  or  more  states 
!ire  included  in  one  circuit,  the  result  is  automatically  antiethical  to  "principles 
of  federalism,"  and  that  in  the  creation  of  new  circuits,  at  least  two  or  more 
states  or  parts  of  states  must  be  included  in  a  circuit,  out-weighing  other  con- 
siderations. We  do  not  understand  the  J)asis  for  this  "two-or-more-states"  con- 
cept to  be  such  an  essential  condition  for  maintaining  "principles  of  federalism" 
without  regard  to  the  circumstances  of  the  particular  situation  of  California. 
With  all  respect  to  the  esteemed  Committee  of  the  American  Bar  Association 
whose  conclusion  is  quoted  by  the  Commission's  Report,  we  do  not  believe  that 
the  conclusion  stated  should  be  applicable  in  the  case  of  thi«  state.  We  again 
note  the  example  of  the  Second  Circuit,  which  is  fairly  dominated  by  the  State 
of  Xew  York,  with  six  out  of  eight  of  its  judges  from"  Xew  York.  See  486  F.2d 
viii.  We  have  never  heard  anyone  say  that  the  Circuit  .ludges  of  the  "Second  Cir- 
cuit suffer  from  parochialism,  provincialism  or  any  lack  of  devotion  to  "prin- 
ciples of  federalism". 

(3i   Procedural  devices  and  arrangements  cannot  avoid  or  Hiinun.ize  llic  ha.sir 
problem  created  by  dividing  this  state  into  two  mreuits 

The  Commission's  Report  begins  with  the  basic  premise  of  "institutional 
unity"  of  the  courts.  After  stating  the  recommendation  that  California  be 
divided,  the  Report  discus.ses  (in  Part  HI,  §  2)  the  conflicts  and  other  problems 
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that  must  arise  by  so  dividing  tlie  state.  Curiously,  the  Report  is  ambiguous. 
It  states  two  alternatives:  (1)  the  conflicts  will  not  be  a  large  or  serious  prob- 
lem after  all;  and,  (2)  it  proposes  a  whole  catalog  of  suggestions,  some  more 
specific  than  others,  as  to  how  various  problems  created  by  the  division  may  be 
dealt  with  by  various  procedural  devices. 

In  attempting  to  minimize  the  effects  of  dividing  the  state,  the  Report  is 
inherently  inconsistent.  On  the  one  hand  its  basic  premise  is  the  importance 
of  "institutional  unity".  On  the  other  hand  it  seeks  to  minimize  the  effect  of 
dividing  the  state  by  discounting  the  effect  such  a  division  will  have  on  the 
"institutional  unity"  of  the  law  applied  over  the  whole  state.  Furthermore,  the 
space  and  attention  the  Report  gives  to  this  point  and  its  elaboration  of  various 
sorts  of  special  procedures  and  devices  to  avoid  or  overcome  conflicts  betra.vs 
a  defensiveness  which  only  emphasizes  that  the  problem  really  is  fundamental 
and  important. 

Two  circuits  in  one  state  will  no  doubt  create  new  opportunities  for  forum 
shopping.  The  Commission  passes  this  off,  merely  noting  that  forum  shopping 
exists  today.  But  one  cannot  justify  making  a  virtue  of  it.  Forum  shopping 
among  the  judicial  circuits  is  a  well-known  problem  in  federal  subject  matters, 
such  as  in  patent  cases,  and  on  the  part  of  the  government  in  tax  cases.  (See 
dissenting  opinion  of  Justice  Douglas  in  U.S.  v.  Skellp  Oil  Co.  (1969)  394  U.S. 
678,  691-692,  89  S.  Ct.  1379,  1386-1387).  It  is  easy  to  visualize  what  a  field  day 
litigants,  especially  state  and  federal  government  litigants,  or  interests  adverse 
to  such  governmental  litigants,  will  have  with  two  circuits  available  in  which 
to  try  for  conflicting  results  in  a  second  case  if  not  satisfied  with  the  result  of 
the  first  case. 

The  Report  (Part  III,  §2)  is  vague  on  what  devices  might  be  needed  in 
order  to  avoid  or  resolve  the  problems  division  of  the  state  would  create.  It 
mentions  that  there  are  ''at  least  half  a  dozen"  mechanisms  already  available, 
such  as  transfers  of  venue,  pretrial  consolidation  of  actions  by  order  of  the 
Judicial  Panel  on  Multi-District  Litigation  (under  28  USC  §1'^07),  stays, 
injunctions,  interpleader,  etc.  The  trouble  with  most  of  these  is  that  they  are 
not  really  intended  for  intrastate  use,  and  each  of  them  involves  a  complex 
and  expensive  kind  of  threshold  litigation  and  a  burden  upon  the  court  and  the 
parties  which  should  not  have  to  be  undertaken  unless  necessary.  For  example,  it 
is  difficult  to  demonstrate  the  balance  of  "convenience"  necessary  to  invoke 
28  USC  §  1404(a)  if  the  transfer  sought  is  from  one  California  district  to 
another.  When  an  impasse  occurs  with  conflicting  rulings  between  courts  in 
different  circuits  as  to  transfers  or  stays,  etc.,  of  the  same  subject  matter, 
the  Supreme  Court  must  step  in  and  decide  the  forum.  See  Hoffman  v.  Blafikl 
(1960)  363  U.S.  335,  80  S.  Ct.  1084.  What  would  be  needed  to  make  the  thing 
operate  would  be  something  equivalent  to,  but  with  substantially  greater  powers 
than,  the  Judicial  Panel  on  Multi-District  Litigation.  The  panel,  under  28  USC 
§  1407,  is  able  to  order  the  transfer  of  multi-district  litigation  and  consolidate 
the  same,  but  only  for  pretrial  discovery  purposes.  To  accomplish  what  the 
Report  has  in  mind  would  require  a  "California  Panel  on  Multi-District  Litiga- 
tion" empowered  to  transfer  and  consolidate  cases,  not  only  for  discovery,  but 
for  all  purposes,  or  a  grant  of  such  added  powers  to  the  national  Multi-District 
Panel  for  that  purpose.  But  the  suggestion  of  such  provisions  reveals  their 
undesirable  and  unwieldy  character.  Why  should  litigants  be  saddled  with  such 
complicated  preliminary  procedures  and  transfer  of  cases,  otherwise  presumably 
unnecessary,  but  for  the  effects  of  division  of  the  state? 

The  Commission's  Report,  in  the  next  to  last  paragraph  in  Part  III,  §  2,  comes 
down  to  an  exhortation  that  the  two  new  circuit  courts  of  a  divided  California 
should  show  "sensitivity"  and  "comity  and  deference"  to  each  other's  prior  de- 
cisions. With  great  respect  to  the  Commission,  such  a  pious  hope  does  not  change 
the  rule  that  one  circuit  is  not  bound  to  follow  the  decisions  of  another,  in  spite 
of  the  "comity  and  deference"  which  must  be  assumed  to  exist  between  the  exist- 
ing circuits. 

To  sum  up,  we  believe  that  the  palliatives  and  ameliorating  devices  and  mech- 
anisms suggested  by  the  Commission's  Report  cannot  undo  the  fundamental 
damage  that  would  be  done  by  its  proposed  division  of  this  state,  and  the  Com- 
mission's Report  itself  reveals  this. 
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D.  Alternatives 
(1)   Supreme  Court  functions 

If  the  Supreme  Court  had  time,  it  would  be  the  Supreme  Court's  function  and 
duty  to  review  and  resolve  not  only  conflicts  between  circuits,  but  also  any  con- 
flicting decisions  that  arise  between  different  three-judge  panels  in  the  same  cir- 
cuit. (See,  for  example,  V.  I.  R.  v.  Estate  of  Bosch  (1967)  387  U.S.  456,  87  S.  Ct. 
1776.) 

In  short,  if  the  Supreme  Court  had  the  time  to  completely  fulfill  its  functions, 
it  would  take  care  of  the  problem  which  has  stimulated  the  Commission's  recom- 
mendation to  divide  the  circuit. 

But  it  is  stated  by  many  that  the  Supreme  Court  is  unable  at  this  time  to 
cope  with  the  case  load  thrust  upon  it.  In  1891  the  federal  subject  matter  was 
slight  compared  to  the  great  federalization  of  many  areas  of  the  law  which  has 
now  taken  place.  In  1891  there  were  but  ten  three-judge  panels  consisting  of  the 
then  existing  ten  judicial  circuits  themselves  (nine  plus  the  District  of  Columbia). 
Now  there  are  approximately  one-hundred  circuit  judges,  and  a  proportionate 
increase  in  three-judge  panels  turning  out  decisions  from  which  review  may  be 
sought  in  the  Supreme  Court.  It  is  not  surprising  that  the  Supreme  Court  can 
review  only  a  few  of  these  cases. 

The  real  solution  of  the  problem  is,  therefore,  to  provide  for  the  performance  of 
the  review  and  conflict-resolution  function  which,  under  our  federal  system,  was 
intended  to  be  performed  by  the  Supreme  Court,  but  which  that  court  is  no  longer 
able  to  perform. 

This  indicates  to  us  that,  with  all  due  respect  to  the  Commission  and  to  the 
Congress  in  creating  the  Commission,  the  work  which  the  Commission  has  been 
charged  with  doing  cannot  be  done  independently  of  or  in  advance  of  more  funda- 
mental actions  which  must  be  taken  to  alleviate  or  provide  those  review  and 
conflict-resolution  functions  which  are  otherwise  to  be  performed  by  the  Supreme 
Court. 

A  great  deal  of  work  has  been  done  by  several  groups  who  have  made  studies 
and  recommendations  concerning  the  creation  of  new  tribunals  to  assist  the 
Supreme  Court  or  to  take  a  delegated  portion  of  the  Supreme  Court's  jurisdiction. 
We  offer  no  opinion  on  the  merits  or  demerits  of  any  of  those  proposals.  The 
study  group  under  the  chairmanship  of  Professor  Paul  Freund  made  an  extensive 
study  and  report  which  is  found  in  57  FRD  573.  That  report  stated  in  two  differ- 
ent places  (57  FRD  at  589  and  at  593)  that  one  of  the  pi-imary  functions  needed 
to  be  performed  by  any  such  new  tribunal  would  be  the  resolution  of  conflicts  lie- 
tween  the  circuits  ( whether  or  not  the  case  otherwise  merited  the  attention  of 
the  Supreme  Court  itself). 

This  would  also  be  a  primary  function  of  the  "National  Division"  of  the  U.S. 
Court  of  Appeals  proposed  in  the  recent  resolution  of  the  ABA  Special  Conmiittee 
on  coordination  of  Judicial  Improvements  (See  ABA  Journal,  April,  1974,  p.  453. 
60  ABA  J  453). 

It  is  our  conclusion  that  a  realignment  of  this  judicial  circuit  and  any  realign- 
ment which  would  result  in  an  increase  in  the  number  of  judicial  circuits  must 
be  accomplished  only  concurrently  with  and  after  or  as  a  part  of  an  overall 
resolution  of  the  functions  of  the  Supreme  Court. 

Review  by  a  superior  tribunal  such  as  the  Supreme  Court  (or  some  successor 
tribunal )  is  more  efficient  and  more  productive  than  the  mode  of  "horizontal" 
review  represented  by  eu  lane  procedure  in  the  courts  of  appeals.  It  was  no  doubt 
the  growing  case  load  of  the  Supreme  Court  over  the  years  which  encouraged 
the  use  of  this  horizontal  method  of  review  within  the  courts  of  appeals  tliem- 
selves.  But  for  various  reasons,  some  of  which  have  already  been  mentioned,  re- 
view by  a  court  of  appeals  en  banc  of  the  court's  own  prior  decisions  is  in  some 
respects  not  very  efficient  or  productive.  A  court  of  appeals  acting  en  hone  is  still 
only  a  court  of  appeals,  whether  it  has  five  judges  or  eighteen  judges.  Its  decision 
is  not  binding  outside  the  circuit  any  more  than  the  decision  of  a  three-judge 
panel.  In  the  same  circuit,  three-judge  panels  in  future  cases  are  bound  to  adhere 
to  the  rule  of  decision  created  by  the  court  acting  en  banc,  but  such  adherence  is 
required  only  by  the  principle  of  stare  decisis.  Adherence  to  principle  is  not  quite 
the  same  as  being  bound  to  obey  the  decision  of  a  higher  tribunal. 

The  state  court  system  in  California  is  an  excellent  example  of  how  a 
court  system  should  properly  operate  without  the  necessity  of  en  banc  action 
on  the  part  of  lower  or  intermediate  appellate  courts.  In  California  the  state 
is  divided  into  several  appellate  districts,  in  each  of  which  sits  a  court  of  appeal, 
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as  the  intenuediute  appellate  court  of  the  state.  Appeals  are  taken,  as  of  right, 
from  the  trial  courts  to  that  interiuetliate  appellate  court.  From  that  court 
there  is  a  discretiouary  ccrtioruri-like  review  available  in  the  Califuruia  Supreme 
Court.  The  Court  of  Appeal  of  the  iSecoud  iJistrict,  whicli  embraces  Los  Angeles 
County,  has  twenty  Justices,  but  tlie  court  acts  only  in  panels  of  three.  The 
court  never  sits  en  banc.  It  need  never  do  so  because  any  contiicts  of  decision 
between  any  panel  and  any  other  panel  of  any  of  the  courts  of  appeal  are 
promptly  subject  to  resolution  by  the  California  Supreme  Court. 

The  history  of  our  California  court  system  is  worth  noting  in  this  regard. 
The  intermediate  appellate  courts  of  the  state  were  created  in  11^04.  I'rior 
to  that  time  the  California  Supreme  Court  had  direct  review  jurisdiction  o\er 
all  of  the  trial  courts  in  the  state,  and  found  it  necessary  to  sit  in  panels  in 
order  to  handle  its  business.  The  procedure  of  sitting  in  panels  and  convening 
from  time  to  time  en  haiic  was  found  to  be  unsatisfactory,  and  tills  led  to 
the  creation  of  the  intermediate  appellate  court  system,  patterned  direcrly  after 
the  circuit  courts  of  appeals  which  had  been  created  earlier  in  the  federal 
system. 

Perhaps  it  might  be  desirable  and  more  efficient  if  the  ot  h(inc  procedure 
could  be  dispensed  with  entirely.  This  woald  only  lie  considered,  of  course, 
if  some  tribunal  or  trilnuials  were  creared  to  assist  in  the  perf(irmance  of  the 
functions  of  the  Supreme  Court  in  order  to  completely  displace  any  need  for 
cii  banc  action  in  the  courts  of  appeals. 

•(2)  Dcviccti  arc  available  to  acoid  llie  need  of  an  e-r<-e><f<irelii  large  niiinbcr  of 
judge fi  i)artieiiiatiii(j  in.  en  banc  proeeedingx 

As  pointed  out  al)ove.  it  may  lie  relatively  less  efficient  for  twelve,  fifteen 
or  twenty  judges  to  itarticipaie  in  the  decision  of  a  single  case,  altiiough  it 
is  by  no  means  impossible  or  impractical  for  them  to  do  so,  as  illustrated  by 
some  recent  cases  cited  above.  Nevertheless,  measures  could  be  enacted  which 
could  provide  for  a  limited  number  of  judges  to  be  empowered  to  act  for  the 
circuit  "en  banc'  and  whose  decision  would  he  given  the  respect  and  adherence 
of  an  en  banc  decision  f(n-  the  puri>ose  of  it'solving  conflicts  and  estal>lishing 
the  law  of  the  circuit. 

In  a  w-ay  this  is  already  done  !)y  the  limitation  of  28  USC  §  46(c).  in  that 
the  court  "en  banc'  must  consist  only  of  the  circuit  judges  who  are  in  "reguiar 
active  service."  By  liberal  use  of  visiting  judges,  senior  judges  and  district 
judges  in  its  panels,  a  court  of  appeals  is  effectively  operating  with  a  larger 
number  of  judges  than  those  eligible  to  sit  en  banc.  Assume,  for  example,  the 
court  is  operating  with  an  average  of  six  three-judge  panels,  each  of  which 
ccmsi.sts,  on  the  average,  of  two  circuit  judges  plus  one  "other"'  judge.  The 
court  is  then  operating  as  if  it  had  the  strength  of  eighteen  judges  deciding 
cases  in  panels.  But  for  the  purpose  of  acting  en  banc,  the  court  consists  only 
of  the  twelve  circuit  judges  in  regular  active  service.  To  carry  the  example 
further,  suppose  the  court  of  appeals  consisted  of  only  seven  circuit  judges  in 
regular  active  service,  but  that  it  made  use  of  sufficient  "other"'  judges  to 
make  up  an  average  of  six  three-judge  panels  in  opcn-ation.  In  Ihat  situation 
the  c(mrt  would  be  acting  effectively  with  the  strength  of  eighteen  judges,  but 
for  (he  purpose  of  acting  en  banc,  it  would  consist  of  only  the  seven  circuit 
judges. 

Thus  has  the  statute.  28  T'SC  §  46(c).  effectually  created  two  classes  of 
judges,  one  class  of  whom  is  denied  the  power  to  sit  <n  banc. 

Some  administrative  agencies  in  the  federal  government  ;!])pear  to  have 
adopted  a  similar  type  of  organization.  Thus  a  tribunal  consisting  of  a  large 
number  of  administrative  law  judges  may  have  its  judges  divided  into  two 
categories,  one  being  a  "senior"  category  consisting  of  those  who  are  given 
a  .special  power  to  act  "en  banc"  for  purposes  similar  to  which  ev  banc  proce- 
dure is  employed  in  the  courts  of  appeals.  (See,  for  exam])Ie.  the  Armed  Services 
I'.oard  of  Contract  Ait])eals.  ^\hich  has  tbirty-five  administrative  law  judges  out 
of  which  there  is  chosen  a  "senior  deciding  group".  CCII  Contract  Appeal  Deci- 
sions, paragraphs  105  et  acq..  201  et  i<eq. ;  82  CFR  ^  30.1 ) . 

Aside  from  the  permanent  establishment  of  a  specially  emi)owered  class  of 
judges  by  means  similar  to  that  of  28  T'SC  §-!()(c).  other  metbnds  are  readily 
available  by  which  a  special  group  of  less  than  all  of  the  circuit  jmlgt^-s  of 
the  circuit  could  be  chosen  eipiitably  to  perform  the  function  of  acting  cii  banc. 
The  group  could  be  chosen  at  randf)m  from  among  the  circuit  judge  menibershiii 
(for  example,  seven  could  be  chosen  out  of  a  total  of  fifteen  or  twenty  circuit 
judges)  ;  or  they  could  be  chosen'  from  tim(>  to  time  to  serve  for  terms  in  a 
manner  similar  to  that  suggested  by  the  Freund  study  grou])  for  tlie  "National 
Court  of  Appeals"  proposed  in  that  study.  (See  57  FRD,  at  501.) 
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111  any  event,  there  are  various  methods  for  choosing  an  etib^mc  group  of 
circuit  judges  empowered  so  to  act,  but  consisting  of  substantially  less  than  all 
of  the  circuit  judges  of  the  circuit. 

In  addition,  there  might  be  other  measures  taken  internally  v^ithin  the  coUrt  of 
appeals  which  might  tend  to  avoid  conflicting  adjudications  where  the  same  issue 
is  pending  at  the  same  time  before  different  panels  of  the  same  court.  For  ex- 
ample, perhaps  identity  of  issues  can  be  ascertained  so  that  all  pending  cases  with 
the  same  issue  can  be  "transferred  to  the  panel  which  has  the  case  with  the  lowest 
docket  number.  This  "low  numlier"  principle  is  rfuitinely  followed  in  district 
courts  which  follow  a  random  individual  assignment  system.  At  least  this 
\\-()uld  avoid  different  ])anels  of  the  same  court  announcing  conflicting  decisions  in 
cases  whicii  were  simultaneously  pending. 

E.  Drastic  Measures  Would  be  Needed  to  Attempt  to  Deal  With  the  Problems 
Created  if  the  Divisio^^  oe  the  State  Were  Carried  Out 

If  the  Commission  recommendation  were  to  be  followed  and  the  state  divided 
iiito  two  circuits  as  proposed,  certain  drastic  and  novel  provisions  would  be 
re<iuired  to  be  enacted  in  order  truly  to  solve  the  schism  that  would  be  created. 

(1)  Joint  poicers  over  ijructice  and  procedure  n-ill  he  required 

We  have  already  noted  the  importance  of  avoiding  variations  of  practice  and 
procedure  among  the  several  district  courts  in  California  if  the  state  were  to  be 
divided  into  two  circuits,  tliis  might  end  any  hope  of  achieving  further  progress 
toward  a  desirable  uniformity  of  local  prai-tice.  There  would  be  no  one  circuit 
iudicial  council  to  exercise  the  potentially  broad  rule-making  powers  provided 
under  28  USC  §  332.  (See  In  re  Imperixtl  "40G'\  etc.  (3d  Cir.,  1973)  481  F.2d  41.) 
Xotwi'thstanding  the  closely  integrated  statewide  character  of  The  Sitate  Bar,  it 
would  be  obliged  to  attemiit  to  v.-ork  with  and  give  its  attention  to  two  completely 
se[)arate  circuit  judicial  councils  and  two  completely  separate  circuit  judicial 
conferences. 

In  order  to  avoid  all  the  destructive  effects  of  such  a  division  of  f  mictions  be- 
tween two  circuits,  it  would  be  necessary  to  amend  28  USC  §  332  to  provide,  in 
California,  for  some  sort  of  inter-c4rcuit  council  and  other  inter-cii'cnit  activity 
and  organization  so  that  tlie  functions  of  28  USC  §332  can  be  carried  out  with 
lespect  to  the  State  of  California.  We  do  not  know  exactly  what  form  this  might 
take,  but  in  whatever  form,  it  would  be  absolutely  essential. 

(2)  Access  to  the  Supreme  Court  would  have  to  he  provided 

If  this  division  of  the  state  is  to  be  enacted  before  there  is  any  provision  f(u- 
some  new  or  additional  tril>una]s  to  perform  or  assist  in  tlie  performance  of  the 
Supreme  Court  functions  of  resolving  conflicts  between  the  circuits,  then  we  think 
the  State  of  California  has  a  right  to  insist  upon  the  enactment  of  provisions 
which  would  demand  sjiecial  attention  from  the  Supreme  Court  in  the  resolving 
of  conflicts  created  by  the  division  of  the  state  into  two  circuits. 

Tliis  would  requii'e  an  amendment  to  28  USC  §  1254.  imposing  on  the  U..S. 
Supreme  Court  mandatory,  non-discretionary  appellate  jurisdiction  of  any  court 
of  api»eals  decision,  in  a  ease  which  originally  arose  in  a  district  court  of  a  state 
divided  l>etween  two  circuits,  in  which  it  is  claimed  that  the  decision  is  in 
conflict  with  a  dpcision  of  the  other  circuit  respecting  the  law  (state  or  federal) 
a])plied  in  the  divided  state.  Such  a  provision,  of  course,  would  be  in  the  teeth 
of  all  present  observations  of  and  criticism  of  the  case  load  situation  of  the 
Supreme  Court  and  a  contradiction  of  the  discretionary  jurisdiction  policy  en- 
acted for  the  Supreme  Court  in  the  .TudiciaiT  Act  of  192.">.  But  we  believe  the  State 
of  California,  if  it  is  to  endure  such  a  division  of  itself  into  two  circuits,  has  a 
right  to  such  spf'cial  consideration. 

Such  a  ]irovision  for  special  treatment  by  the  Supreme  Court  of  cases  arising 
from  California  would  be  especially  necessary  in  view  of  another  change  in 
federal  court  jurisdiction  which  is  proposed  to  be  enacted.  We  refer  to  the  pro- 
posal to  dispense  with  the  requirement  tliat  a  district  court  act  with  three  judges 
ruiuler  28  T'SC  §§2281-2284)  when  it  entertains  a  case  to  enjoin  the  constitu- 
tionality of  a  state  statute,  and  like  matters.  The  three-judse  district  court 
provision  is  due  to  be  aboiisherl  because  it  is  said  to  be  a  burden  on  the  lower 
courts  and  upon  the  Supreme  Court  becau.se  of  the  direct  access  to  the  Supreme 
Court  by   the  right  of  appeal  provided  for  in  such  three-judge  district  court 
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cases.  The  abolition  of  tlie  three-judge  district  court  procedure  at  the  same  time 
would  take  away  such  relatively  direct  access  to  the  Supreme  Court  on  important 
matters  affecting  state  governmental  administration.  If  the  division  of  the  state 
into  two  circuits  were  to  be  carried  out,  The  State  Bar  would  find  it  necessary 
to  oppose  any  abolition  or  restriction  of  the  jurisdiction  of  three-judge  district 
courts  and  the  direct  appeal  to  the  Supreme  Court  unless  some  clear  right  of 
appeal  is  created  for  the  purpose  above  stated  of  assuring  resolution  of  conflicting 
decisions  of  the  two  circuits  which  would  embrace  California. 

(3)  Special  provision  for  coordination  of  multidistrict  litigation  ivithia 

Califomia  would  be  required 

As  already  mentioned,  it  will  be  necessary  to  provide  for  coordination  and 
consolidation  for  all  purposes  of  multi-district  litigation  between  and  among  the 
four  federal  districts  in  California.  At  present  this  can  oniy  be  done  for  pretrial 
purposes  under  28  USC  §  1407.  The  California  state  court  system  already  has 
provision  for  similar  coordination  and  consolidation"  for  all  purposes.  See  Cali- 
fornia C.C.P.  §S  404-404.8.  It  will  be  necessary  either  to  require  that  the  judicial 
panel  now  exisitng  under  28  USC  §  1407  devote  sixK-ial  attention  to  California 
to  do  this,  or  to  provide  for  a  special  "California"'  panel,  either  as  an  independent 
entity,  or  as  a  delegate  of  the  existing  28  USC  §  1407  panel  to  carry  out  these 
functions. 

F.  Conclusion 

In  conclusion,  The  State  Bar  of  California  reafllirms  its  opposition  to  the  pro- 
posal of  the  Commission  that  this  state  be  divided  into  two  federal  judicial  cir- 
cuits, and  with  equal  firmness  recommends  that  if  the  Ninth  Circuit  must  be  re- 
aligned or  new  circuits  created,  the  whole  State  of  California  be  included  within 
any  division  in  a  circuit,  if  necessary  creating  a  separate  judicial  circuit  out  of 
the  state  itself. 

At  the  same  time.  The  State  Bar  strongly  recommends  a  substantial  and  im- 
mediate increase  in  the  number  of  judges  available  to  sit  on  the  court  of  appeals. 

Finally,  we  believe  a  comment  is  in  order  concerning  the  fact  that  this  state- 
ment is  submitted  several  months  after  the  Commission  performed  its  statutory 
duty  of  rendering  its  rpport  on  December  18.  1073.  The  statute  which  created  the 
Commission,  28  USC  §  41,  note,  imposed  a  stringent  180-day  time  limit  in  which 
its  report  had  to  be  rendered  to  the  Congress.  That  time  limit  expired  on  Decem- 
ber 18,  1973.  Unfortunately,  the  Commission  did  not  publish  its  preliminary 
report  until  mid-November,  1973.  That  preliminary  report  first  became  generally 
available  to  us  through  the  courtesy  of  unofficial  publication  in  Wesit's  Federal 
Reporter  pamphlet  dated  November  19.  1973.  It,  thus,  did  not  become  generally 
available  to  members  of  the  Bar  until  about  November  25.  1973  or  later,  when  the 
Federal  Reporter  was  normally  received  in  the  course  of  the  mail.  Yet.  the  notice 
accompanying  the  preliminary  report  states  : 

...  we  invite  comments  and  suggestions  from  all  concerned  and  ask 
that  they  be  placed  in  the  bands  of  the  Commission  as  soon  as  convenient 
and  in  any  event  no  later  than  Deceml)cr  5.  Jf)7S,  so  that  they  may  be 
considered  in  the  preparation  of  our  final  report  .  .  .   [emphasis  added]. 

By  the  terms  of  that  notice,  not  only  The  State  Bar  of  this  state,  but  the  entire 
nation,  were  expected  to  comprehensively  consider  the  Commission's  proposals 
and  prepare  and  send  to  the  Commission  their  thoughtful  and  considered  views 
on  the  same,  within  the  space  of  about  one  week.  We  cannot  blame  the  Commis- 
sion for  this  unfortunate  procedure:  its  hands  wei-e  tied  by  the  st.-itute.  and  it 
was  all  the  Commission  could  do,  within  the  ISO  days  allotted  to  it,  to  assimilate 
the  materials  it  obtained  and  formulate  its  own  views.  In  addition,  it  should  be 
pointed  out  that  the  staff  of  the  Commission  did  what  they  could  to  cooperate 
with  The  State  Bar  of  Califomia  and  its  Federal  Courts  Committee  v^ithin  the 
stringent  time  limitations  described  above.  By  the  same  token,  the  Congress 
must  recognize  that  the  Report  of  the  Commission,  dated  Der-eraber  18.  1973. 
conld  not  and  did  not  take  into  account  the  views  of  The  State  Bar  of  Cnlifornia. 
which  are  contained  in  this  Statement,  and  that  the  submission  of  this  Statement 
is  the  first  reasonable  opportunitv  for  The  State  Bar  of  California  to  make  its 
views  known  concerning  the  Commission's  recommendations. 

Mr.  Ap.ft,.  The  pviii<-ipnl  point  T  Avnnt  to  innko  t^^is  raornino-  i^^fhnt 
the  State  Bar  of  ralifovnia  i''  op^^o'spcl  to  the  rliv-sioti  o-f  Coiifomin 
into  two  eircnits.  In  approachin<r  that  question  T  f1o  ?o  initialh'  from 
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the  standpoint  of  what  is  in  the  public  interest.  It  seems  to  me  of  vital 
importance  that  whatever  vre  can  do  in  the  institutions  related  to  jus- 
tice these  daj^s  to  introduce  certainty  into  the  decisionmaking  process, 
or  to  reduce  uncertaintv'  is  worth  doing.  We  should  shape  our  institu- 
tions to  meet  that  end  rather  than  shape  the  public  need  to  fit  our 
institutions. 

More  specificall_y,  let  me  suggest  tliis,  and  I  don't  think  that  this  is  a 
chamber  of  horrors,  as  my  old  and  good  friend,  Judge  Duniway  has 
said.  There  are,  in  our  Federal  courts  these  days,  an  increasing  number 
of  types  of  cases  Vvdiere  there  is  an  overlay  of  Federal  aspects,  whether 
statutory  or  constitutional,  in  the  interpretation  and  enforcement  of 
State  laws.  Mr.  Dreifus  can  amplify  that  with  a  number  of  examples. 
The  kind  that  occur  to  me  immediately  relate,  for  example,  to  our 
California  Coastal  Commission  which  was  created  Avitliin  the  last 
couple  of  years.  In  the  carrying  out  of  its  duties  a  number  of  consti- 
tutional issues  are  presented. 

Now.  if  California  is  divided  into  two  circuits,  I  am  not  saying  that 
one  circuit  would  differ  with  the  other  as  to  the  result.  I  ain  saying 
tluit  tlie  creation  of  two  circuits  -"A-ould  be  an  invitation  to  every  client 
and  every  attorney  to  seek  a  different  result  in  one  circuit  from  that 
whicJi  lias  been  determined  in  the  other.  I  don't  see  how  you  can  escape 
that  likelihood.  That  has  two  effects:  First,  it  seems  to  me  that  it 
reduces  the  confidence  of  the  public  in  the  certainty  of  the  law  when, 
in  all  good  conscience,  an  attorney  may  say  to  his  client,  "the  twelfth 
circuit  has  decided  this  point  in  this  way,  but  I  think  we  could  get  the 
ninth  circuit  to  go  the  other  way.-'  An  attorney  can  give  that  advice 
in  good  conscience.  But  this  is  not  in  the  interest  of  justice.  Whether 
tlio  twelfth  circuit  ultimately  agrees  with  the  ninth  is  not  the  point. 
'I'he  point  is  that  the  existence  of  the  two  circuits  is  an  invitation  to 
a  greater  caseload,  and  I  think  an  introduction  of  a  further  uncer- 
tainty in  the  law  as  it  is  applied  within  California. 

Therefore,  it  seems  to  me  tiiere  is  a  strong  affirmative  thrust  for 
keeping  California  within  one  circuit. 

Now,  let  me  answer  some  of  the  questions  that  have  been  raised 
about  that  and  some  of  the  objections. 

It  is  said  that  California  naturally  falls  into  two  parts.  I  think  that, 
iu  a  geographical  sense,  that  is  so.  Of  course,  there  is  a  good  deal  of 
chauvinism  between  north  and  south  in  California,  but  it  is  largely 
in  a  jocular  vein,  I  think.  The  State  is  an  integral  unit.  It  is  tied 
together,  if  by  nothing  else,  by  the  transportation  of  the  surplus  water 
from  northern  California  to  southern  California.  It  is  tied  tight 
togetlier  by  its  university  system,  by  a  number  of  institutions  within 
the  State  and,  of  course,  by  the  institutions  of  government. 

Of  coui-se.  in  the  past  when  the  suggestion  has  been  made  that  the 
State  be  divided  in  two  there  has  been  a  substantial  public  out-cry 
against  it.  So  I  don't  think  it  is  accurate  to  say  that  California  natu- 
rally falls  into  two  parts. 

Next  it  is  said  that  the  caseload  in  California,  if  California  were 
a  single  circuit  of  its  own,  would  be  so  heavy  that  a  nine-judge  court 
would  not  be  able  to  serve  the  need;  and  therefore,  that  California 
shoidd  not  be  a  single  circuity  let  alone  combining  it  with  another  State 
or  States  to  make  a  new  circuit.  That  answer,  of  course,  is  irrelevant 
unless  one  accepts  the  premise  that  a  nine-judge  court  is  "the  optimum 
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niaxiijiuiii,'-  if  yvoii  will  excuse  that  phrase.  One  can  see  tliat.  on  the 
general  principle  that  a  small  group  can  get  more  acconiplishetl  in  a 
decisionmaking  role  than  a  large  group,  a  nine  person  court,  I  should 
say,  is  more  elncient  or  could  be  more  efficient.  But  I  think  to  say  that 
that  decides  that  California  should  not  be  a  cii-cuit  of  its  own,  or  that 
California  should  be  divided,  places  too  much  emphasis  on  the  internal 
management  of  the  judicial  group  in  the  circuit. 

It  is  said  also  that  a  court  jneeting  en  banc  is  too  large  if  the  size 
exceeds  nine.  I  think  that  argument  falls  on  two  gromids :  One,  that 
as  has  been  held,  1  understand,  in  the  second  circuit,  it  is  not  necessary 
that  all  judges  sitting  en  banc  hear  oral  argument,  but  only  that  all 
consider  the  written  briefs  and  record.  Therefore  the  spectre  of  more 
than  nine  judges  sitting  in  a  single  room  is  not  necessarily  a  part  of 
the  notion  that  too  large  a  nuriiber  would  be  sitting  en  banc. 

Second.  I  think  that,  if  the  en  banc  situation  is  something  that  is 
importaiit  from  the  standpoint  of  being  a  part  of  the  judicial  process 
of  each  circuit,  the  way  to  cure  that  is  to  adopt  some  procedure  by 
which  less  than  all  of  the  active  circuit  court  judges  must  necessaril}' 
participate. 

Mr.  AVesti'iial.  If  I  may  iiiterrupt,  what  alternative  or  method 
would  you  suggest,  assuming  for  example  a  beiich  of  just  15,  as  to 
a  method  by  which  you  could  constitute  a  lesser  mnnber  than  the  en 
banc  couit  for 

Mr.  Arel.  Here  let  me  say  I  am  reacting  only  to  that  as  an  individ- 
ual and  not  on  behalf  of  the  KState  bar,  but  it  would  seem  quite  appro- 
priate to  me  to  say  that  the  seveii  senior  ju<lges  within  the  circuit 
would  be  those  who  would  sit  en  banc  and  their  opinion  wonld  liaAe 
the  same  effect  as  an  en  banc  decision. 

Mr.  Westphal.  Don't  you  think  the  juidor  judges  would  hnxe  rather 
stroiig  feelings  about  that  ^  They  would  ])e  l)OU]ul  by  an  en  banc  deci- 
sion, which  sets  the  law  of  the  cii'cuit,  and  yet  they  would  have  no 
input  into  making  that  law  ? 

Mr.  Abel.  Well.  I  think  that 

Mv.  Westphal.  That  seven-judge  pane]  could  in  fact  represent  a 
minority  of  the  15- judge  court. 

Mr.  ^Vbel.  That  argument  is  one.  of  course,  thnt  can  be  made.  I 
think,  of  course,  it  is  only  one  possibility.  Tt  could  be  that  the  entii'c 
panel  of  judges  in  the  circuit,  instead  of  picking  the  seniors,  would 
elect  their  own  judges  to  sit  en  banc, 

^fv  point  is  simply  that  it  doesn't  seem  to  me  a  linal  answer  to  say 
that  15  judges  are  too  many  to  sit  eji  banc.  I  thiiik  that  can  be  wrestled 
with.  Then,  of  course,  it  is  also  true.  I  think,  that  if  3'ou  make  the  en 
banc  picture  a  ^  ital  turning  point  in  the  determination  of  how  j'ou 
divide  the  circuit,  you  allow  the  tail  to  wag  the  dog. 

A[r.  Westphal.  Well,  I  think  that  is  a  very  serious  matter  of  con- 
cern. As  I  understand  soine  of  the  testip.ion}'  given  before  the  so-called 
Ilruska  Connnission  at  tha  hearings  that  were  held  along  the  west 
coast — as  well  as  convei-sations  I  have  had  at  several  Nintli  Circuit 
conferences — thci-e  has  been  a  feeling  that  the  Xinth  Circuit,  for  what- 
ever reasons,  has  not  held  enough  en  banc  heai'ings  in  order  to  j-esolvc 
what  counsel  are.  oolii  ten  ding  are  intracireuit  conflicts  in  decisions 
between  several  three-judge  panels.  Are  you  aware  of  this>  criticism 
that  uiembers  of  the  trial  bar  have  been  makino"  ? 
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Afi-.  Dkeifus.  Mayl  coinnient  on  that  ? 

Mr.  "Westpiial.  Please  do. 

Mr.  DiiiaFus,  After  that  comment  was  heard,  a  number  of  en  banc 
!ieai'in«-s  were  scheduled  aiul  held.  I  know  personally  of  several  held 
in  the  past  few  months.  I  knovr  Judge  Duniway  mentioned  tliat  a 
unmber  were  held  this  past  year. 

^lay  I  also  address  a  remark  to  this  question  of  less  than  the  whole 
?iumber  of  active  circuit  members  beinj>-  desipiated  by  statute  to  be 
the  en  banc  court  for  purposes  of  making  decisions  which  have  en  banc 
effect  as  precedents.  The  fact  that  one  small  group  of  judges  out  of  a 
larger  number  are  designated  by  statute  in  any  judicial  system  to 
make  a  decision  binding  upon  a  nnich  largei-  number  is  a  fact  that  we 
l!\'e  with  every  day.  In  one  sense,  for  example,  the  Supreme  Court, 
when  it  overrules  the  settled  decisions  of  the  circuits,  is  in  effect  over- 
iiiiing  decisions  by  over  100  judges.  So  you  have  a  superior  body  em- 
powered to  make  the  law  for  the  inferior  body.  The  one  trouble  is 
piobably  the  tradition  that  circuit  judges  have  always  been  at  one 
le\'el ;  we  have  never  had  a  situation  where,  in  our  circuit  courts  of  ap- 
[)eals,  a  judge  has  been  both  sitting  at  one  level  and  also  had  the  power 
to  sit  at  another.  "We  did  have  that,  traditionally,  at  one  time,  wlien 
a  Supreme  Court  Justice  could  sit  in  the  circuit  couil  of  appeals.  I 
believe  that  was  ti-ue  when  they  were  first  created. 

This  is  not  an  insurmountable  theoretical  problem.  It  is  more  a 
human  type  of  problem. 

Mr.  Westttial.  I  will  accept,  Mr.  Dreifus,  your  argument  that  the 
Supreme  C^ourt  in  its  wisdom  may  overrule  a  legal  decision  that  has, 
in  fact,  been  held  by  perhaps  10  circuits.  When  tlie  Supreme  Court 
decides  in  favor  of  the  11th  circuit  which  has  expressed  a  contrary 
opinion,  however,  it  does  so  hy  virtue  of  its  constitutional  authority  to 
do  so.  It  is  "supreme."  But  when  you  are  dealing,  for  example,  with 
a  beiich  of  15  circuit  judges,  those  15  are  equals,  and,  as  you  have  sug- 
gested, you  can  easily  run  into  legal,  theoretical,  philosophical,  and 
I)ersonai  problems.  I  think  they  are  problems  that  the  Congress  is 
necessarily  going  to  have  to  consider  as  it  evaluates  the  en  banc  func- 
tion of  a  court  of  appeals  as  part  of  this  overall  problem  that  we  are 
discussing  in  this  series  of  hearings. 

]Mr.  Dreifus.  Yes.  I  would  like  to  point  out  that,  in  a  de  facto  sense, 
this  type  of  institution  already  exists  in  the  way  in  which  section  l-O  of 
title  i'8  operates.  There,  a  circuit  court  sits  with  its  panels  filled  with 
quite  a  number  of  visiting  judges  and  district  judges :  thus  its  strength 
in  total  is  greater  than  its  strength  in  circuit  judges.  The  circuit  en 
banc  consists  only  of  certain  judges. 

Mr.  Westphal.  Isn't  this,  in  turn,  one  of  the  things  that  many  mem- 
bers of  the  (California  bar  haA'e  objected  to,  this  practice  of  having  at 
least  one  district  judge  on  every  three-judge  panel  in  the  ninth  circuit  ? 
Mr.  Dreifus.  I  believe  the  objection  of  tlie  bar  is  more  to  the  lack 
of  certainty  and  stability,  to  the  extent  which  that  has  on  getting  a 
precedent  that  can  be  folloAved.  I  think  the  example  we  gave  in  our 
statement  of  the  California  Supreme  Court  is  apt.  There  you  have  a 
seven-judge  court  M'hich  has  the  time  to  control  any  possible  conflicts 
among  the  many  California  lower  courts.  The  way  the  circuits  oper- 
ate, aiu'l  tlie  wav  the  Supreme  Court  is  now  oj-ganized.  unfortunartnv, 
the  Sui)i-eme  Coui*t  does  not  have  the  time  to  do  that  with  regard  ro 
panels  of  tlie  circuits. 
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Mr.  Westphal.  I  think  we  have  both  interrupted  IMr.  Abel. 

Mr.  Abel.  I  didn't  feel  that  I  had  been  interrupted,  but  I  do  have  a 
few  additional  comments. 

I  think  the  arguments  that  Judge  Duniway  refers  to  about  the 
burdens  of  travel  are  very  understandable,  and  I  think  they  undoubt- 
edly do  make  the  performance  of  a  court  of  appeals  judge  much  more 
difficult  than  if  the  circuits  were  less  widely  dispersed.  But  let  me 
point  out  that  the  Commission  proposal  puts  Alaska,  Hawaii,  and 
Guam  in  the  new  ninth  circuit  and  that  travel,  therefore,  is  just  as 
Guam,  and  the  twelfth  circuit  consisted  of  Washiugton,  Oregon, 
great  within  the  new  ninth  circuit  as  it  is  with  the  old.  If,  however, 
the  new  ninth  circuit  consisted  of  Galifornia,  Arizona,  Hawaii,  and 
Idaho.  Montana,  Nevada,  and  Alaska,  at  least  the  burdens  of  travel 
would  be  spread  between  the  two  circuits. 

Now.  we  have  not  felt  it  would  be  appropriate  for  the  California 
State  Bar  to  suggest  a  circuit.  Our  main  point  is  that  we  see  serious 
defects,  not  in  the  public  interest,  involved  in  dividing  California  be- 
tween two  circuits.  However,  simply  looking  at  the  filings,  and  assum- 
ing that  you  are  not  limited  to  nine  judges  per  circuit,  a  circuit  con- 
sisting of  California,  Arizona,  Hawaii,  and  Guam  could  be  served 
b}'  a  panel  of  perhaps  12  judges.  Now,  as  I  say,  the  State  bar  has  not 
taken  a  position  on  tliat,  l)ut  only  that  California  should  not  be 
divided.  But  a  mere  look  at  the  filings  tells  that  such  a  circuit  would 
not  be  of  unmanageable  size. 

I  think  that  concludes  mv  direct  statement.  Mr.  Dreifus  mav  have 
some  additional  comments. 

Mr.  Dreifus.  Yes,  I  do.  I  believe  the  central  and  important  con- 
cern we  have  is  the  great  change  in  the  nature  of  the  case  law  which 
is  now  preoccupying  tlie  courts — the  Federal  courts  ]^articularly.  It 
is  not  just  a  case  of  the  Federal  courts  deciding  Federal  cases  and 
then,  in  diversity  of  citizenship  cases,  deciding  matters  of  State  law. 

A  look  at  the  Federal  Supplement  and  the  Federal  Eeporter  in  the 
last  couple  of  years — comparing  just  in  pages  of  opinions  and  numbers 
of  headnotes,  the  kind  of  decisions  and  the  kinds  of  cases  that  are  oc- 
cu]:)ying  the  courts  now  as  compared  with  20,  30,  or  40  years  ago — 
reveals  that  there  has  been  a  tremendous  expansion,  in  many  areas  of 
governmental  administration  and  everyday  transactions  of  every  kind. 
It  is  this  situation  to  which  we  address  ourselves.  I  wish  to  make  it 
very  clear  that  neither  I.  nor  the  State  bar,  are  commenting  one  way 
or  another  on  whether  this  is  a  good  or  bad  development.  The  State 
and  the  State  institutions  really  ha^'e  become  a  ])artner,  if  you  will,  of 
the  Federal  Government  in  carrying  out  combined  State  and  Federal 
programs. 

It  tends  to  emasculate  the  State  of  California  as  a  viable  entity  to 
say  that  the  judicial  structure  shall  not  be  coincident  with  the  State 
itself.  Tliat  is  very  imi)ortant.  because  I  believe  we  have  to  face  the  fact 
that  the  Court  of  Apj^eals  in  many  aspects  of  Federal  law — and  strict 
questions  of  unconstitutionality  are  not  the  whole  story — in  many  as- 
pects of  the  kinds  of  cases  which  now  seem  to  be  routine,  the  Court  of 
Appeals  is  really  the  court  of  last  resort.  The  Supreme  Court,  with  the 
tremendous  area  of  jurisdiction  that  it  has  over  all  of  the  50  State 
courts,  the  case  law  of  the  circuits  and  other  courts,  simply  takes  very 
few  cases.  As  I  say,  these  are  not  just  constitutional  cases,  cases  chal- 
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Qging  the  constitutionality  of  statutes ;  tliey  are  simply  mundane  in- 
rin-etations  of  regulations  that  till  up  volumes  of  the  Federal  Regis- 
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terpretations  of  regulations  tliat  hll  up 

ter,  some  of  which  are  an  inch  thick.  1  don't  know  exactly  how  many 

cases  have  recently  gone  up  on  the  subject  of  interpretation  of  welfare 

regulations,  but  there  have  been  a  great  many  of  tliem. 

Mr.  Westphal.  Will  you  yield  for  a  question  at  that  point,  ^Li\ 
Dreif  us  ? 

Mr.  Dreifus.  Yes. 

Mr.  Wesithal.  Let's  assume  you  represent  among  your  clientele 
a  corporation  engaged  in  the  manufacturing  business  and  it  has  one 
plant  in  San  Diego  and  another  plant  in  Fresno.  That  manufacturer 
is  subject  to  the  OSHA  regulations  on  occupational  health  and  safety. 
Today  it  would  be  possible  to  have  a  decision  in  the  Federal  court  in 
San  Diego  applying  those  OHSA  regulations  to  the  operation  of 
your  client  in  San  Diego  and  to  have  a  dili'erent  interpretation  or 
decision  in  the  Federal  court  in  Fresno,  applying  to  the  same  manu- 
facturer, and  to  substantially  the  same  type  of  a  physical  plant  and 
piece  of  machinery.  You  do  concede  that  is  possible,  do  you  not  i 

Mr.  Dreifus.  Yes. 

Mr.  Westphal.  Now,  today,  you  would  resolve  that  conflict  by  ap- 
pealing- both  of  those  decisions  to  the  Ninth  Circuit  Couit  of  Ajd- 
peals,  would  you  not  ? 

Mr.  Dreifus.  That  is  true. 

Mr.  Westphal.  Under  the  recommendation  of  the  Hruska  Com- 
mission for  the  creation  of  a  new  tw^elfth  circuit  and  realignment  of 
what  is  left  into  the  ninth  circuit,  those  two  decisions  would  be  in  dif- 
ferent circuits,  would  they  not  ? 

Mr.  Dreifus.  That  is  true. 

Mr.  Westphal.  Assuming  the  same  kind  of  conflict  in  the  decisions, 
in  the  interpretation  and  application  of  an  OHSA  regulation,  you 
would  appeal  the  southern  district  decision  to  the  new  twelfth  circuit 
and  the  decision  from  the  eastern  division,  Fresno,  to  the  new  ninth  cir- 
cuit, would  you  not  ? 

Mr.  Dreifus.  That  is  true. 

]Mr.  Westphal.  Conceivably  each  of  those  two  circuits  could  affirm, 
and  you  would  have  a  conflict,  not  only  between  the  two  circuits,  but 
a  conflict  for  your  client  who  is  manufacturing  and  engaging  in  busi- 
ness for  both  of  the  circuits. 

Mr.  Dreifus.  Yes,  sir,  that  is  true. 

Mr.  Westphal.  Under  the  existing  procedure  your  only  recourse 
would  be  to  appeal  those  decisions  to  the  U.S.  Supreme  Court,  and  you 
would  have  to  proceed  by  certiorari,  claiming  a  conflict  of  opinion 
between  the  several  circuits,  would  you  not  ? 

Mr.  Dreifus.  That  is  right. 

Mr.  Westphal.  So  that  really,  in  this  hypothetical  situation  that  I 
have  just  created,  what  becomes  iinportant  for  your  client,  the  manu- 
facturer, and  important  to  you  as  his  attorney  is  that  you  have  a  means 
of  resolving  the  conflict,  not  so  much  between  the  two  circuits,  but  be- 
tween the  southern  district  and  the  eastern  district  where  that  con- 
flict originated.  Isn't  that  true  ? 

Mr.  Dreifus.  Yes ;  that  is  true. 
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Mr.  Westpiial.  So  that  fundamental  to  a  question  of  realignment, 
as  it  affects  the  practice  of  law  and  the  doing  of  business  in  the  State 
of  California,  is  the  idea  that  the  Congress  provide  a  mechanism 
through  Avhicli  such  a  conflict  can  be  resolved,  preferably  at  the  first 
appellate  level  beyond  the  southern  and  eastern  districts,  rather  than 
at  the  highest  level  here  in  Washington  in  the  Supreme  Court,  vrhere 
A'ou  can  onlv  be  heard  if  that  court  grants  a  writ  of  certiorari.  Isn't 
that  what  we  are  really  talking  about  ? 

Mr.  Dreifus.  Yes,  sir. 

Mr.  Westpiial.  That  is  the  i-eal  concern  of  the  practicing  lawyers 
in  California  if  the  State  of  California  were  split  between  two  differ- 
ent circuits,  isn't  it  ? 

Mr.  Dreifus.  Sir,  there  is  a  little  more  to  it  than  that.  I  don't  prac- 
tice in  the  OSHA  area,  but  my  understanding  is  that  in  California 
OSHA  is  administered  by  a  statewide  organization.  Even  if  you  had 
the  jurisdictional  and  procedural  machinery  that  you  have  described, 
you  would  still  be  faced  with  this  result :  You  would  liave  a  decision 
which  is  precedent  in  one  circuit  in  California  but  not  necessarily  pre- 
cedent in  the  other  ci  rcuit. 

^Ir.  Westpiiae.  All  right. 

Mr.  Dreife's.  Then,  while  one  client  may  be  bound  as  a  matter  of 
estoppel  or  res  judicata  on  this  issue,  you  would  have  confusion  be- 
cause you  would  have  a  rule  applicable  in  two  districts  of  the  State 
which  is  not  necessarily  applicable  to  other  employers  and  not  neces- 
sarily going  to  be  carried  out  by  the  administrative  people  who  have 
carried  it  out  in  the  other  two  districts. 

Mr,  Westpiial,  What  you  are  suggesting  is  that,  in  addition  to 
having  a  mechanism  for  the  resolution  of  a  conflict,  that  mechanism 
must  also  include  a  precedent  setting  procedure  so  that  the  conflict 
which  is  resolved  will  be  a  precedent  that  any  one  of  the  four  district 
courts  in  the  State  of  California  will  have  to  follow  ? 

Mr,  Dreifus.  Yes,  sir. 

Mr,  Abel.  If  I  may  interject  here,  just  in  that  context,  you  could 
carry  that  scenario  one  step  further.  Assume  that  there  is  this  OSHA 
decision  in  the  southern  district.  Let's  assume  now  that  the  State  has 
been  divided  into  two  circuits  and  the  same  question  arises  in  the 
northern  district.  The  question  is:  Does  the  litigant  appeal  in  the 
northern  district,  knowing  that  the  appeal  that  has  come  out  of  the 
southern  district  to  tlie  new  twelfth  circuit  has  come  out  in  a  certain 
way  ?  The  answer  is,  I  think,  that  almost  inevitably  the  party  affected 
in  the  northern  district,  even  knowing  that  the  appeal  coming  up  in  the 
twelfth  circuit  from  the  southern  district  has  gone  one  way,  may  have 
the  hope  and  the  expectation  that  he  can  somehow  persuade  the  court  of 
ap})eals  in  the  new  ninth  circuit  to  go  the  other  way.  In  other  words — 
and  I  want  to  make  this  point  again — dividing  the  State  for  this 
purpose  is  very  likely  to  increase  the  caseload  as  well  as  the  uncertainty 
in  the  minds  of  the  public  as  to  what  the  law  is, 

Mr.  Westpiial.  If  Mr,  Dreifus,  I  were  not  only  able  to  resolve 
the  conflict  in  the  first  two  cases,  but  also  able  to  make  that  resolution 
of  the  conflict  a  binding  precedent  on  all  four  of  the  California  district 
courts,  then  your  proi)leni  would  not  exist  ? 

Mr,  Abel.  That  is  true. 
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^Iv.  Westphal.  This  statonieiit  which  ]i:is  been  received  in  tlie  rec- 
ord, reflecting-  the  official  views  of  the  orpmized  State  Bar  of  Califor- 
nia, was  a  statement  that  vras  developed  by  that  bar  in  May  1974:.  I 
take  it  that  this  was  during  the  period  of  time  that  your  i)redecessor, 
Mr.  Setli  Hufstedler  ^vas  president  of  the  State  bar  ? 

Mr.  Abel.  That  is  correct.  I  was  a  member  of  the  board  at  that  time. 

Mr.  "Westphal.  Xow,  I  had  the  opportunity  to  read  that  statement 
sliortly  after  it  was  first  issued  and  to  discuss  it  with  Mr.  Hufstedler, 
and  I  recall  at  that  time  that  I  was  kind  of  chiding  Mr.  Hufstedler 
that,  while  the  State  b^ir  had  done  an  excellent  job  of  stating  its  op- 
})Osition  to  the  recommendations  of  the  Hruska  Commission,  it  had 
reall}'  not  come  forward  with  any  viable  alternative  which  it  would 
have  the  Congress  consider. 

Now,  in  your  testimony  here  today — and  I  take  it  you  offer  it  only 
as  your  personal  suggestion  and  not  as  an  official  suggestion  of  the 
State  bar — you  have  stated  that  you  feel  that  a  circuit  composed  of 
California  as  an  entity,  Arizona,  Hawaii,  and  Guam,  with  approxi- 
mately 1-2  judu'es  is  a  viable  altei'native  to  tl.at  suggested  by  the 
Hruska  Commission  ? 

Mr.  Abel.  That  is  correct. 

]Mr.  Westphal.  What  reaction  do  you  think  such  a  change  would 
draw  from  members  of  the  Xevada  Bar,  who  would  then  be  in  the 
other  circuit?  The  principal  place  for  holding  court,  I  assume  would 
either  be  Portland  or  Seattle.  I  wondei-  what  reaction  we'd  draw  if  a 
Las  Vegas  lawyer  or  a  Ixeno  lawyer  had  to  travel  to  Portland  or  Seattle 
rather  than  San  Francisco?  Is  your  suggestion  a  viable  one  taking 
into  account  that  problem  ? 

]Mr.  Abel.  Of  course,  that  would  be  a  negative  to  that  possibility. 
PTowe\-er,  without  knowing  the  number  of  filing's  out  of  Las  Yegas, 
I  Avould  be  loath  to  say  that  that  would  be  a  ciTicial  factor.  Someone's 
ox  has  to  be  gored  by  any  change  of  circumstances. 

]Mr.  "Westphal.  I  think  that  is  a  pretty  good  wav  of  characterizing 
tlie  problem  that  both  the  Hruska  Commission  and  Congress  is  going 
to  have  to  face  here.  It  will  be  a  question  of  selecting  the  ox  and  deter- 
mining just  how  badly  you  are  going  to  gore  it. 

In  1074,  125  appeals  to  the  ninth  circuit  originated  from  the  State 
of  JSTevada.  If  we  are  looking  for  a  small  level  of  appeals  as  the  critical 
factor  in  determining  which  ox  Ave  are  going  to  select,  then  we  would 
have  to  look  at  Hawaii,  Montana,  Idaho,  and  Alaska  and  say,  "since 
Hieir  ox  is  smaller  tlian  any  other  ox,  we  will  select  them  for  the 
ooriiio-."  That  doesn't  seem  to  be  a  particularly  satisfying  way  of  ar- 
riving at  a  solution  to  a  real  tough  j^roblem. 

Mr.  Abel.  Of  course,  I  personally  tend  to  sympathize  with  the  un- 
derdog. That  may  sound  a  little  odd  coming  from  a  Californian,  but 
the  fact  is  that  I  think  some  attention  should  be  given  to  the  needs  of 
States  with  the  smaller  number  of  filings,  perhaps  by  making  it  easier 
for  them  to  enable  litigants  to  travel  to  court  at  Government  expense. 
Now,  Judge  Duniway  has  mentioned  that  the  ninth  circuit  court  con- 
siders it  important  to  take  tlie  court  where  the  litigants  are.  I  think 
that  is  essentially  a  good  idea,  but  I  don't  think  it  is  the  only  solution, 
and  perhaps  some  attention  by  Congress  to  the  possibility  of  bringing 
the  litigants  to  the  court  of  appeals  would  be  appropriate.  That  would 
involve  machinery,  of  course,  but  again  it  would  be  a  matter  of  weigh- 
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ing  in  the  balance  on  the  one  hand  the  efficiency  of  the  operation  of 
the  court  and  on  the  other  the  advantage  to  the  litigants  to  have  the 
court  come  to  them. 

Senator  Burdick.  What  do  you  think  the  State  Bar  of  Montana 
would  say  about  taking  all  their  cases  to  California  ? 

Mr.  Abel.  Well,  I  have  never  known  of  anyone  who  didn't  like 
to  come  to  San  Francisco,  Mr.  Chairman. 

Senator  Burdick.  I  think  you  would  have  some  real  opposition  to 
that. 

Mr,  Westphal.  Let  me  pose  another  question,  Mr,  Abel. 

If  one  were  to  look  at  a  map — and  if  one  were  given  a  free  license  to 
do  whatever  type  of  gerrymandering  he  might  want  to  do — looking 
at  the  statistics  that  are  involved,  one  could  come  up  with  the  possi- 
bility of  taking  the  State  of  Arizona  with  its  260  filings  and  aligning  it 
into  the  tenth  circuit  in  which  it  would  have  more  geographical  con- 
gruity  with  its  new  States  than  it  now  has  under  some  of  the  suggested 
gerrymandered  alternatives  for  the  ninth  circuit. 

lYhat  views  do  you  have  about  the  possil^ility  of  Arizona  being  de- 
tached from  the  ninth  circuit  and  aligned  with  the  tenth  circuit? 

Mr.  Abel.  Well,  I  speak  ^-ery  hesitantly  about  Arizona.  I  suppose 
one  problem  would  be  the  question  of  what,  then,  would  be  the  law  of 
the  circuit  as  applied  to  Arizona  after  it  became  a  part  of  the  tenth  cir- 
cuit. That  is  to  say,  would  decisions  of  the  ninth  circuit,  antedating  the 
date  of  the  transfer,  be  binding  on  the  district  courts  of  Arizona,  or 
would  decisions  of  the  tenth  circuit,  antedating  the  transfer,  be  bind- 
ing? I  don't  know  what  the  resolution  of  that  is.  Perhaps  Mr.  Dreifus 
has  a  comment  on  that. 

Mv.  Westphal.  Assuming  that  to  the  extent  that  those  two  circuits 
are  applying  Federal  law,  they  apply  that  Federal  law  differently,  and 
assuming  that  the  U.S.  Supreme  Court  has  not  attempted  to  resolve 
that  intercircuit  conflict  where  does  that  leave  an  Arizona  lawyer  and 
his  client?  Of  course,  without  making  a  study,  one  would  not  know 
how  many  instances  there  would  be  in  which  an  Arizona  lawyer  would 
be  confronted  with  the  possibility  that  the  law  of  the  tenth  circuit  is 
different  from  the  law  of  the  ninth  circuit  v^'ith  respect  to  any  one 
single  issue  of  Federal  law.  But  the  advantage  of  moving  Arizona  is 
that  then,  if  California  is  to  be  kept  in  part  as  an  entity,  one  could  ad- 
here Nevada  to  it  and  you  wouldn't  have  this  problem  that  I  posed 
briefly  with  respect  to  the  Nevada  people.  One  could  align,  for  ex- 
ample, a  State  like  Hawaii  with  55  appeals  to  California  and  that 
might  well  be  better  statistically  than  aligning  a  State  like  Arizona 
with  som.e  260  appeals.  It  may  well  be  true  that  we  are  really  talking 
about  oxen  being  gored,  but  there  are  an  infinite  number  of  factors 
Congress  will  have  to  consider  in  trying  to  resolve  the  problems  that 
are  presented  to  it. 

Mr.  Abel.  Of  course,  the  fact  is  that  looking  at  it  from  the  stand- 
point of  total  number  of  filings  in  the  circuit,  the  number  would  be  less 
in  the  new  ninth  circuit,  and  therefore,  more  manageable,  if  Ari- 
zona were  allocated  to  the  tenth  circuit  and  Nevada  retained  in  the 
ninth,  simply  because  the  Arizona  filings  have  historically  been  much 
greater  in  number  than  those  of  Nevada. 

I  am  not  used  to  dealing  in  sweeping  geographical  alignments  of  this 
sort.  You  will  have  to  excuse  me  if  I  have  only  the  most  tentative  vieAvs 
about  such  matters. 
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]Mr.  Westphal.  I  don't  think  the  Congress  is  used  to  it  either.  It 
hasn't  been  done  since  1927. 

Senator  Burdick.  I  was  talking  to  some  raih'oad  people  about  freight 
rates.  They  said  that  once  you  change  the  rate  in  one  particular  area  it 
is  like  a  tablecloth  when  you  pull  one  corner;  you  wrinkle  the  whole 
tablecloth. 

]Mr.  Dreifus.  I  don't  know  about  the  other  States,  but  I  have  recently 
had  some  contact  with  a  lawyer  in  Guam.  They  have  a  commendable 
court  system,  and  I  have  discovered  that  they  have  copied  it  from 
California.  Such  a  similarity  of  State  law  might  also  be  a  factor  that 
would  be  taken  into  account,  as  well  as  travel  arrangements  and  other 
things  of  that  nature. 

Mr.  Westphal.  I  believe  that  is  all  the  questions  I  have,  Mr.  Chair- 
man. 

Senator  Burdick.  Thank  vou. 

Y\^e  will  be  m  recess  until  10  o'clock  tomorrow  morning. 

[Whereupon,  at  12 :25  p.m.,  the  subcommittee  was  adjourned,  to  re- 
convene on  Wednesday,  October  2, 1974,  at  10  a.m.] 
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WEDNESDAY,    OCTOBER   2,    1974 

U.S.  Sexate, 
Subcommittee  ox  Impi:ovemexts  in  Judicl'il  ^Machinery, 

OF  the  Committee  ox  the  JtT)iciARY, 

Washington,  D.C. 

The  subcommittee  met.  pursuant  to  recess,  at  10  :05  o'clock  a.m..  in 
room  457,  Russell  Senate  OlHce  Building,  Senator  Quentin  X.  Burdick 
(chairman  of  the  subconunittee)  presiding. 

Present:  Senator  Burdick  (presiding). 

Also  present :  William  P.  "Westphal.  chief  counsel :  "William  J.  Wal- 
ler, deputy  counsel,  and  Kathryn  Coulter,  chief  clerk. 

Senator  Burdick.  This  is  the  fifth  day  of  hearings  on  geographical 
realignments.  We  are  dealing  this  week  with  the  ninth  circuit. 

Our  first  witness  this  morning  will  be  my  colleague,  the  Honorable 
Paul  Famiin. 

STATEMENT  OF  HON.  PAUL  J.  FANNIN,  A  UNITED  STATES  SENATOR 

FKOM  THE  STATE  OF  ARIZONA 

Senator  Faxnix.  Thank  you,  ]Mr.  Chairman,  for  this  opportunity 
of  appearing  before  the  subcommittee  this  morning  on  behalf  of  my 
State  of  Arizona.  I  asked  to  appear  before  you  because  of  various  pro- 
posals relating  to  the  realignment  of  the  ninth  circuit  as  it  affects  Ari- 
zona. Mr.  Stanley  G.  Feldman,  President  of  the  State  Bar  of  Arizona, 
submitted  a  letter  resolution  to  me  which  I  would  like  to  place  in 
the  record. 

Senator  Burdick.  It  will  be  received,  without  oljjection. 

[Copy  of  letter  referred  to  follows :] 

State  Bar  of  Arizoxa, 
Office  of  the  President,  Staxley  G.  Feldmax, 

Phoenix,  A?-fe.,  September  13, 1974- 
Hon.  Paul  Fannin, 
r'..s'.  Senate, 
Washington,  D.C. 

Dear  Sir:  I  understand  that  a  Senate  subcommittee  will  soon  hold  hearings 
leKarding  the  various  proposals  to  divide  the  Ninth  Circuit. 

The  Board  of  Governors  of  the  State  Bar  of  Arizona  has  discussed  these  pro- 
posals and  has  asked  me  to  convey  to  you  the  opposition  of  the  Arizona  Bar  to 
any  proposal  which  would  have  the  effect  of  putting  Arizona  and  California  in 
different  circuits. 

Our  oiiposition  is  based  upon  legal  tradition  and  history  and,  more  impor- 
tantly, upon  present  day  facts  and  circumstances.  For  instance,  the  great  majority 
of  Arizona  commercial  and  legal  business  is  transacted  with  California.  Recent 
surveys  have  shown  that  traffic  between  Arizona  and  California  exceeds  that 
between  Arizona  and  any  other  state.  In  short,  Arizona's  legal,  commercial  and 
social  ties  are  closer  to  California  than  to  any  other  state.  L/awyei'S  and  judges 
in  both  Arizona  and  California  are  used  to  considering  these  factors. 
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To  put  Arizona  in  a  circuit  with  other  states  would  be  to  put  our  people,  our 
business  community  and  our  legal  community  in  a  position  where  they  would 
have  to  deal  with  judges  familiar  with  neither  Arizona  law  nor  with  the  com- 
mercial, legal  and  historical  background  of  this  region.  The  Board  of  Governors 
feels  that  this  would  be  most  disadvantageous,  not  only  to  the  bar  but  to  tlie  en- 
tire commercial  community. 

I  would  appreciate  your  doing  whatever  you  think  appropriate  to  convey  our 
position  to  the  aiypropriate  Senate  subcommittees,  and  thank  you  in  advance  for 
any  help  which  you  can  give  us. 
Yours  truly, 

Stanley  G.  Fb:ldman. 

Senator  Fannin.  In  essence,  the  State  Bar  of  Arizona  is  totally 
opposed  to  any  proposal  which  would  liave  the  effect  of  putting  Ari- 
zona and  California  in  different  circuits. 

It  is  my  understanding  that  there  is  a  serious  problem  facing  the 
ninth  circuit.  This  circuit  now  handles  more  cases  than  any  other  ex- 
cept the  fifth.  On  December  18,  1973,  the  Commission  on  Revision  of 
the  Federal  Couit  Appellate  System  submitted  its  report.  The  Com- 
mission considered  a  number  of  proposals  regarding  the  ninth  circuit, 
with  which  you  are  familiar.  The  Commission  recommended  that  the 
circuit  be  divided  into  two  separate  cii'cuits,  the  ninth  and  a  newly 
created  twelfth.  California  would  be  divided  in  half  with  the  southern 
and  central  districts  being  joined  with  Arizona  and  Nevada  to  con- 
stitute the  new  twelfth,  and  the  northern  and  eastern  districts  of 
California  would  be  incorporated  with  Alaska,  Washington,  Oregon, 
Idaho,  Montana,  Hawaii  and  Guam  into  a  new  ninth. 

Chairman  Burdick,  on  February  7,  1974,  introduced  Senate  Bills 
2988,  2989,  and  2990  which  contained  the  recommendation  and  alterna- 
tives offered  by  the  Commission  with  respect  to  the  nmth  circuit. 

The  Commission  also  considered  other  proposals.  One  sponsored  by 
Judge  Kilkenny  would  have  the  effect  of  dividing  the  present  ninth 
circuit  into  two  divisions,  northern  and  southern.  The  southern  divi- 
sion would  consist  of  the  central  and  southern  districts  of  California 
and  Arizona.  The  northern  division  would  contain  the  remainder  of 
the  present  ninth  circuit.  Another  proposal  would  leave  the  ninth  cir- 
cuit as  is  and  merely  increase  the  number  of  authorized  judges. 

Each  of  these  three  proposals  has  its  adherents  and  I  suppose  Ari- 
zona could  live  with  any  one  of  them.  How^ever,  a  fourth  proposal  con- 
sidered by  the  Commission  would  realign  the  ninth  circuit  as  follows : 
California,  Nevada,  Hawaii,  and  Guam  would  constitute  one  circuit; 
Arizona  would  be  shifted  to  the  tenth ;  and  a  separate  circuit  would  be 
created  consisting  of  Alaska,  Washington,  Oregon,  Idaho,  and  Mon- 
tana. *The  Commission  rejected  this  plan  as  totally  unworkable. 

The  Commission  reported  that  California  by  itself  generates  two- 
thirds  of  the  caseload  of  the  present  ninth  circuit.  Of  2,316  filings  in 
the  ninth  circuit  in  fiscal  1973,  California  accounted  for  1,543.  On  tlie 
other  hand,  Arizona  filings  in  the  ninth  circuit  in  1973  constituted  234 
cases,  or  approximately  10  percent  of  the  total.  Splitting  Arizona  off 
from  California  would  not  resolve  the  problem.  The  Commission  in 
rejecting  the  proposal  to  place  Arizona  in  the  tenth  circuit  states  as 
follows,  and  I  quote : 

...  To  shift  Arizona  into  the  Tenth  Circuit  would  violate  the  principle  of 
marginal  interference.  It  would  involve  moving  a  state  iiito  a  different,  existing 
circuit  in  the  face  of  vigorous,  reasoned  objections  concerning  the  impact  of 
such  a  move.  Relocation  would  take  from  the  bench  and  bar  at  least  some  of  the 
law  now  familiar  to  them.   We  have  also  heard  extensively  testimony  about 
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the  close  economic,  social  and  legal  ties  between  Southern  California  and 
Arizona  and  the  more  limited  nature  of  such  ties  between  Arizona  and  the 
Tenth  Circuit  with  its  seat  at  Denver.  INIoreover,  opposition  to  such  a  plan  has 
come  from  California  as  well  as  Arizona.  Finally,  as  we  develop  more  fully 
below,  a  separate  circuit  for  the  five  northwestern  states  does  not  appear 
justified  or  desirable  at  this  time.  . . . 

Mr.  Cliairman,  I  am  siire  this  subcommittee  is  aware  that  Arizona 
is  both  geog-raphicallv  and  commercially  bound  to  California.  Many 
of  our  Stat'e  statutes "\Yere  adopted  from  California.  Both  logic  and 
statistics  should  preclude  Arizona  from  insertion  into  the  tenth  circuit. 

^Ir.  Chairman,  I  appreciate  very  much  this  opportunity  to  present 
my  views. 

'Senator  Bihidtck.  Could  I  ask  one  or  two  questions  ? 

Senator  Fannix.  Yes.  sir. 

Senator  Buedick.  In  other  words,  Arizona  would  like  to  remain 

there? 

Senator  Faxxix.  Yes. 

Senator  Buedick.  Do  vou  realize  what  the  Avorkload  is  with  all  of 
California  and  Arizona— that  we  would  have  to  have  between  20 
and  30  judges? 

Senator  Faxxtx.  Mr.  Chairman,  approximately  10  percent  ot  the 
total  caseload  is  from  Arizona.  So  this,  I  don't  think,  would 

Senator  Buedick.  I  wonder  why  people  from  Arizona  would  oppose 
a  union  with  southern  California  ? 

Senator  Faxxtx.  Well,  I  don't  think  there  Avould  be  the  opposition 
to  southern  California  that  thei'e  would  be  to  taking  us  out  of  the 
ninth  circuit. 

Senator  Buedick.  Do  you  believe  the  bar  would  have  less  objection 
to  a  unit  consisting  of  southern  California  and  Arizona? 

Senator  Faxxix.  My  personal  opinion  would  be  that  that  would  be 
less  objectionable.  Would  that  be  another  circuit  ? 

Senator  Buedick.  We  would  give  one  new  circuit  the  "ninth  circuit" 
name,  but  both  new  circuits  together  would  be  the  old  ninth  circuit. 

Senator  Faxxix.  Of  course,  I  do  feel.  INIr.  Chairman,  that  thei* 
Avould  be  less  objection  to  that  than  to  breaking  Arizona  away  froih 
California  completely. 

Senator  Buedick.  There  has  l)een  some  testimony,  which  has  sug- 
gested that  you  get  your  maximum  from  the  judges  at  the  number 
nine.  As  you  increase  judges  from  number  nine  on  up  you  get  less 
efficiency. 

Senator  Faxxix.  I  understand.  Mr.  Chairman,  but  the  total  case- 
load would  just  be  increased  by  10  percent  if  Arizona  stays  within 
the  ninth  circuit,  and,  of  course,  we  are  just  across  the  border  from 
California.  The  borders  are  together  for  many,  many  miles,  and  you 
do  have  both  economically  and  otherwise  a  very  close  connection  be- 
tween Arizona  and  soutliern  California. 

Senator  Buedick.  AYhat  you  are  trying  to  convey  this  morning  is 
that  your  bar  has  indicated  its  belief  that  this  is  no  way  to  improve 
the  tenth  circuit. 

Senator  Faxxix.  That  is  correct.  ]Mr.  Chairman. 

Senator  Buedick.  I  have  read  the  letter  from  the  State  bar's  presi- 
dvnU  Stanley  Feldinan.  He"  says  the  board  of  governors  had  studied 
the  proposals  and  so  forth.  Do  you  know  if  that  has  ever  been  ratified 
by  a  meeting  of  the  State  bar,  or  is  this  just  the  view  of  the  board 
of  governors? 
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Senator  Faxxix.  The  board  of  governor?,  as  I  understand.  I  do 
Ivnow  from  my  ov.ii  personal  observatior.  that  there  seems  to  be  agree- 
ment, and  I  liave  never  Iniown  it  to  be  expressed  otherwise  than  vith 
the  position  that  tlie  State  bar  takes. 

Senator  Birdtck.  In  other  words,  it  doesn't  mean  that  has  been 
a])proved  by  the  State  bar  itself  ? 

Senator  Faxx'ix'.  I  do  kncnv  from  the  iriformation  I  have  received 
that  there  is  a  consensus,  I  Avonl<l  say,  for  this. 

Senator  I>rKmcK.  I  see. 

Thank  you.  Senator,  A^ery  much. 

Senator  Faxnix.  Thank  you,  ]Mr.  Chairman. 

Senator  Burdick.  The  next  witness  is  ]\Ir.  Francis  Kirkham,  an 
attorney  at  law  fi'om  San  Francisco  and  a  men:iber  of  the  Re^'isio]! 
C'onunission.  ^Mi-.  Kirkham,  we  are  pleased  to  have  you  with  us  this 
morning-.  Please  proceed  to  present  your  case  in  any  manner  you  wish. 

STATEMENT   OP  FRANCIS  E.   KIEKHAM,   ATTORNEY  AT   LAW, 

SAN  FRANCISCO,  CALIF. 

Mr.  KiRKiiAT^r.  Thank  you.  ]Mr.  Chairman.  I  am  pleased  to  have 
the  oppoi-tnnity  to  appear  at  these  healings.  While  I  cannot  entirely 
diA'orce  my  coimnents  from  my  experience  for  40  years  as  a  prac- 
tioner  in  the  ninth  circuit,  I  do  feel  that  I  sliould  try  to  speak  today 
as  a  meml)er  of  tlie  Commission,  drawijig  up<jn  the  evidence  which 
has  been  submitted  to  us. 

As  you  know,  ]Mr.  Cliairman,  the  Commission's  recommendations 
were  preceded  bv  hearings  held  in  four  cities  of  tlie  ninth  cii-cuit : 
Seattle,  Portland,  San  Francisco,  and  Los  Angeles.  The  most  striking- 
aspect  of  these  hearings  was  the  virtual  unanimity  of  the  witnesses  in 
expressing  serious  dissatisfaction  Avith  the  situation  in  the  nintli  cir- 
cuit :  others  proposed  circuit  realignment :  and  the  proponents  of  new 
are  needed  to  solve  the  pi-oblems  faced  by  the  court.  They  disagieed, 
to  be  sure,  on  the  nature  of  tlie  most  desirable  structural  changes.  Some 
preferred  creation  of  geographical  divisions  Avithin  the  existing  cir- 
cuit: others  proposed  circuit  realignment:  an<l  the  proponents  of  new 
circuits  diffei'ed  as  to  AA'here  best  to  mark  their  boundaries.  Since  tlie 
]iublication  of  our  rejjort,  the  Board  of  Governors  of  the  State  Bar  of 
California  has  adopted  a  report  opposing-  new  circuits  which  Avould 
divide  California.  It  is  unlikely  that  unanimity  of  vieAvs  as  to  the  best 
solution  will  eA^r  be  reached  among  the  bench  and  bar  of  an  area  as 
vast  and  varied  as  that  comprisin<i-  the  ninth  circuit:  from  Alaska  to 
Arizona,  and  from  the  islands  of  the  Pacific  to  the  Dakotas.  But  al)o\e 
all.  it  seems  to  me.  the  evidence  before  us  demonstrates  that  Ave  inust 
not  let  a  lack  of  unanimity  as  to  the  preferred  solution  result  in  a 
continuation  of  the  status  qiio.  Two  local  bar  associations  in  California 
have  already  suggested  that  any  change  be  postponed  pending  further 
studA'.  This  is  a  familiar  gambit  and.  T  submit,  an  intolerable  sugges- 
tion in  the  light  of  the  testimony  received  l)v  the  Connnission.  Let  me, 
therefore,  empliasize  at  the  outset  the  need  for  a  change  before  dis- 
cussing the  pro])osed  solution. 

The  first  hard  unaltei-able  fact  is  the  caseload  Avith  Avhich  the  circuit 
nmst  deal.  In  fiscal  197:^^  2,316  cases  Avere  filed.  In  fiscal  1974,  as  oiu" 
executive  director  told  this  connnittee  last  week,  this  nimiber  increased 
to  2,695— an  increase  of  more  thdn  16  percent;  three  times  the  rate  of 
growth  for  the  country  as  a  Avhole. 
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Tlie  most  serious  consequence  of  tlie  present  situation  in  the  nintli 
circuit  is  delay  in  tlie  disposition  of  cases,  especially  ci^dl  cases.  In 
the  summer  of  1073  the  Judicial  Conference  of  the  Xinth  Circuit 
passed  a  resolution : 

Resolved.  That  the  Jurlicial  Conference  of  the  Ninth  Circuit  expresses  its  con- 
cern over  the  dc^Iay  in  dlsiiositiou  of  civil  appeals  -in  the  Circuit  and  urges  tlie 
Conunission  for  reform  of  the  Federal  Appellate  Court  system  to  complete  its 
studies  and  recommendations  with  respect  to  the  Ninth  Circuit  under  the  pro- 
visions of  Public  Law  92-489  at  the  earliest  possible  date. 

At  the  Commission's  hearings,  witness  after  witness  expressed  con- 
cern over  delays  in  the  disposition  of  ci^-il  cases — delays  often 
•ipproachino-  or  exceeding  2  years  at  the  appellate  level. 

The  Acbninistrative  Office  reported  that,  as  of  June  30.  1074.  there 
was  a  total  of  291  cases  under  submission  for  more  than  3  months  in 
the  country  as  a  whole.  ]\Iore  than  20  percent  of  these  vrere  in  the 
ninth  circuit.  Further,  of  the  total  cases  under  submission  for  more 
than  9  months,  over  40  percent  were  in  the  ninth  circuit.  These  figures. 
of  course,  represent  only  the  time  litigants  must  wait  for  a  decision 
after  a  case  has  been  argued  or  submitted.  The  additional  delay  in 
the  ninth  circuit  in  civil  cases  between  the  filing  of  briefs  and  the 
calendaring  of  a  case  for  argument  or  submission  is  also  a  matter  or 
serious  concern.  One  witness  before  the  Commission  pointed  out  that 
he  had  to  wait  a  year  and  a  half  after  the  last  brief  was  filed  before 
his  case  was  called  for  argumeiit ;  that  he  virtually  had  to  relearn  the 
case  because  of  the  lapse  of  time.  Indeed,  the  ninth  circuit  now  sends 
out  a  form  letter  at  the  time  counsel  are  advised  that  a  case  has' been 
calendared  for  oral  argument,  inviting  the  parties  to  submit  any  ''rele- 
vant decisions  rendered  since  the  filing  of  a  ])arty's  last  Inief."  It  is 
not  a  haj^py  circumstance  that  a  case  may  ha^'e  to  be  researched  anew 
because  of  delays  between  briefing  and  argument. 

Another  problem  related  to  the  inordinate  caseload,  and  also  to  the 
A^ast  geographic  extent,  of  the  ninth  circuit  is  the  problem  the  court 
has  had  in  trying — rather  unsuccessfully  according  to  the  testimony 
before  the  Commission — to  maintain  a  consistent  law  within  the  cir- 
cuit. Only  the  other  day  I  leai'ued  that  two  derisions  by  ditferent  panels 
of  the  court,  one  in  Los  Angeles  and  one  in  San  Francisco,  liad  couie 
down  within  a  matter  of  hours  of  each  other,  each  in  direct  conflict 
Avith  the  other  on  the  construction  of  an  important  Fodei-al  statute. 
Xot  one  of  the  judges  in  either  panel  knew  that  a  like  case  to  the  one 
he  was  considei-ing  had  been  briefed  and  argued  and  was  under  sub- 
mission to  another  panel  of  the  court.  Xeedless  to  say,  in  these  two 
cases  the  ninth  circuit  has  granted  one  of  its  relatively  rare  en  banc 
hearings. 

Judge  Duniway  expressed  yesterday  before  the  subcommittee,  far 
better  than  can  T,  how  such  a  thing  could  ha])pen — the  pressures  on 
the  court  and  the  resulting-  lack  of  any  opportunity  for  the  collegial 
consultation  between  members  of  the  court  which  is  essential  to  insti- 
tutional unity  and.  indeed,  to  the  revy  functiojiing  of  the  judicial 
process  itself. 

I  should  add  tliat  members  of  the  California  bar,  at  our  hearings, 
expressed  concern  at  the  "o;reat  variance''  in  the  decisions  of  ditferent 
panels,  and  the  assistant  TLS.  attorney  for  the  central  disti'ict  of  Cali- 
fornia gave  specific  examples  of  apparently  iticonsistent  decisions  by 
different  panels  of  the  court,  and  expressed  apprehension  that  cases 
were  being  decided  ''by  the  luck  of  the  panel." 
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The  Commission  also  learned  that  for  two  successive  fiscal  years, 
1971  and  1972,  there  were  no  en  banc  adjudications  in  the  ninth  cir- 
cuit. More  recently,  the  court  has  accepted  a  number  of  cases  for 
en  banc  determinations— these  facts  were  brought  out  at  our  hear- 
inos — and  appears  to  be  doing  so  with  increasing  frequency.  In  fiscal 
1974,  for  instance,  the  court  gave  en  banc  consideration  to  eight  cases. 
In  only  five  of  these  cases,  however,  did  the  en  banc  court  hear  oral 
argument.  Attorneys  have  indicated  dissatisfaction  Avith  a  procedure 
under  which  en  banc  cases — usually  matters  of  great  importance  or 
controversy — are  decided  without  an  opportunity  for  counsel  to  per- 
sonally engage  the  attention  of  all  the  judges  who  will  be  deciding  the 
case,  indeed,  the  distinguished  chief  judge  of  our  circuit  has  expressed 
the  view  that  "every  en  banc  should  have  an  en  banc  argimient  in  open 
court.  I  think  it  really  expedites  things  because  it  brings  them  to  a 
focus." 

It  is,  I  believe,  somewhat  questionable  whether  eight  en  l^ancs  are 
sufficient  to  avoid  the  inconsistencies  of  decisions  which  have  disturbed 
the  bar.  In  the  fifth  circuit,  where  enbancs  require  the  gatliering  of 
1.5  judges,  ?)?^  en  bancs  were  hold  in  fiscal  1974.  all  but  4  of  them  with 
oral  argument.  It  also  remains  to  be  seen  whether  the  increased  use 
of  en  bancs  in  our  circuit  further  exacerbates  the  problems  of  delay 
to  which  I  have  referred. 

The  difficulties  which  the  ninth  circuit  has  had  in  maintaining  a 
consistent  law  within  the  circuit  undou.btedly  stem  in  part  from  the 
extensi^-e  reliance  wliich  the  court  has  been  forced  to  ]:>lace  on  the 
assistance  of  district  and  visiting  judges.  Unbelievable  as  it  may 
sound,  a  total  of  71  different  judges  sat  on  ninth  circuit  panels  during 
fiscal  1973,  the  most  recent  period  for  Avhich  fioures  are  available. 
During  that  year  only  58  percent  of  the  signed  majority  opinions 
issued  by  the  ninth  circuit  were  written  by  the  active  circuit  judges: 
27  percent,  nearly  a  third,  were  written  by  district  judges  and  judges 
visiting  from  other  courts.  Xo  other  circuit  comes  CA'cn  close  to  that 
proportion — the  next  highest  being  18  percent — while  for  the  country 
as  a  whole  the  figure  is  only  12  pej-cent.  Even  more  striking,  the  sigued 
majority  opinions  in  the  ninth  circuit  were  written  by  a  total  of  61 
different  judires.  This  is  twice  the  number  of  judges  writing  signed 
oinnions  of  the  court  in  any  other  circuit.  With  so  manv  judges  taking 
]-)art  in  the  decisionmakiiig  processes — and  so  many  judges  writing 
opinions— it  is  hai-dly  to  be  wondered  that  the  court  has  had  problems 
in  keeping  its  decisions  consistent.  I  recall  to  vou  IMr.  Chairman,  the 
statements  of  Judge  Duniway  about  the  difficulty  these  61  judges 
who  wrote  opinions  had  in  arranging  for  consultation  with  each  other 
because  of  the  ofeojrraphic  distance  between  their  home  stations. 

To  summarize,  Mr.  Chairman,  no  one  disimtes  that  the  cnseload  now 
borne  bv  the  ninth  circuit  imposes  a  completely  impossilile  burden 
on  the  13  active  circuit  judges  now  provided  for  the  circuit.  Xo  one 
disputes  that  15  or  more  active  judges  are  required  to  carrv  the  case- 
load of  the  circuit.  Actually,  the  number  should  be  greater.  If  the  num- 
ber of  judges  were  18  today,  each  would  have  a  caseload  of  150  cases 
per  year,  which  would  beffreater-  than  the  filings  per  judgeship  in 
seven  of  the  present  circuits,  and  would  approximate  the  national 
nvera.qre  of  terminations  per  judgeshij").  X"^o  one  disputes  that,  at  the 
very  least,  difficult  problems  arise  in  maintaining  institutional  unity 
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on  such  a  large  court,  extending  over  such  a  vast  territory ;  in  fact, 
the  testimony  before  the  Commission  shows  that  serious  problems  do 
exist  which  can  be  solved  only  be  creating  smaller,  more  manageable 
circuits. 

I  want  to  emphasize,  Mr.  Chairman,  that  these  delays  and  other 
problems  are  not  the  fault  of  our  judges.  The  judges  of  the  ninth 
circuit  could  not  be  more  conscientious  or  hard  working.  The  simple 
trutii  of  the  matter  is  that  they  have  been  put  in  an  im]:)0ssible  bind 
by  the  failure  of  all  of  us  to  recognize  the  situation  and  do  something 
about  it :  to  provide  them  with  a  structure  under  which  they  can 
jierform  their  duties  as  judges  with  a  current  docket.  Instead,  they 
find  themselves  in  a  situation  where,  without  their  fault,  they  are 
falling  further  and  further  behind  as  tliey  try  to  deal  with  an  impos- 
sible workload  by  borrowing  excessively  from  overworked  district 
judges,  by  reducing  and  eliminating  oral  argument,  by  deciding  cases 
without  written  opinions,  by  delegating,  as  a  practical  matter,  the 
screening  of  cases  for  summary  treatment  to  nonjudicial  personnel, 
and  by  relying  more  and  more — of  necessity — upon  such  personnel  for 
the  analysis  of  cases  and  the  preparation  of  written  opinions.  In  other 
words.  Mr.  Chairman,  we  are  looking  at  a  threatened  breakdown  in 
the  judicial  process  itself.  And  I  may  add  that  we  are  doing  this  at 
a  time  in  our  country's  history  when,  it  seems  to  me,  perhaps  above 
every  other  public  trust,  the  integrity  of  the  judicial  process  in  our 
national  courts  must  be  preserved. 

What,  then,  is  the  solution  ? 

Tliere  is  little,  if  any,  dissent  from  the  view  that  the  circuit  must 
be  divided,  except  for  those  who  have  suggested  the  alternative  of 
two  divisions.  I  cannot  add  to  what  Judge  Duniway  told  the  com- 
mittee yesterday  about  the  proposal  for  two  divisions.  As  he  pointed 
out,  it  would  create  what  in  effect  would  be  two  separate  courts, 
but  with  the  serious  drawback  of  administrative  pi'oblems  enha]iced 
bv  the  dichotomy  itself.  To  try  to  maintain  institutional  unity  in  a 
single  large  circuit  is  difficult  enoutrh,  as  is  demonstrated  by  the  experi- 
ence of  the  ninth  circuit  and  the  fifth  circuit  with  its  38  en  banc  hear- 
inp-a  in  1  year,  each  calling  for  the  convocation  of  15  judges  from 
C)  States.  To  maintain  such  unity  in  a  circuit  as  large  and  dispersed 
as  the  ninth,  with  two  divisions  geographically  separated  and  inider 
semi-autonomous  leadership  would,  as  Judge  Duniway  put  it,  be 
an  "administrative  monstrosity." 

If,  then,  the  circuit  must  be  divided,  the  only  question  is  how? 

A  circuit  composed  of  California  alone  would,  for  the  first  time, 
abandon  the  principle  that  circuit  courts  should  be  national  in  their 
comnositiou.  As  the  Report  of  the  Special  Committee  on  Coordination 
of  Judicial  Improvements  of  the  American  Bar  Association  put  it: 

After  carefnl  consideration,  the  committee  believer  tliat  the  principles  of 
federalism  and  the  advantages  which  flow  from  infusion  of  .iudses  from  several 
States  into  a  circuit  court  considerably  outweigh  any  disadvantages  which  might 
be  generated  if  part  of  a  State  were  placed  in  two  or  more  circuits. 

The  Commission  agrees  with  this  statement. 

But  beyond  this,  such  a  circuit  would  immediatelv  face  the  stark 
and  inescapable  fact  that  a  court  with  the  ai^pellate  casoload  orig- 
inating- in  California  would  start  with  an  OA-erloaded  docket  and 
soon  find  itself  entangled  in  the  same  difficulties  as  now  beset  the 
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fifth  and  ninth  circuits.  After  all,  California  is  an  empire  of  21 
million  people — larger  than  any  other  State,  and  considerably  larger 
than  most  of  the  countries  in  the  world.  Guam,  Hawaii,  Alaska,  "Wash- 
ington. Oregon.  INIontana,  Nevada,  and  Arizona  contribute  little  more 
than  one-third  of  the  caseload  of  the  ninth  circuit.  Notwithstanding 
their  vast  geographical  expanse,  stripped  of  California,  they  would 
constitute  one  of  the  smallest  circuits  in  tlie  country  in  volume  of  work. 

Commonsense  dictates  the  creation  of  two  circuits  which  would 
divide  the  caseloads — and  this  is  what  the  Commission  recommends. 
The  only  significant  opposition  to  this  recommendation  is  from  those 
persons  who  opjjose  "'sijlitting"'  or  '"dividing"  California. 

In  the  first  place,  I  believe  the  words  "splitting''  and  "dividing"  are 
misndmers.  California  already  has  four  judicial  districts,  in  each  of 
which  a  single  judge  decides  the  law.  No  one  has  ever  found  anything 
in  this  situation  which  threatens  the  unity  of  the  State,  nor  has  anyone 
read  into  it  any  political  overtones.  To  include  the  whole  sovereign 
State  of  California  in  two  Federal  judicial  circuits  has  no  more  of  a 
divisive  effect.  The  courts  of  appeals  declare  national  law.  Each  at 
any  time  may  have  to  discern  in  particidar  cases  the  law  of  any  State, 
But  the  decision  of  the  Federal  court  on  that  law  is  in  no  way  binding 
upon  the  State  courts.  California  is  a  sophisticated  State  with  a  fully 
developed  jurisprudence.  And.  as  Judge  Duniway  pointed  out,  in  his 
long  experience  on  the  bench,  both.  State  and  Federal,  he  has  never 
seen  an  occasion  w^hen  the  several  Federal  courts  in  California  have 
disagreed  on  the  meaning  of  State  law.  Here  again,  without  needless 
repetition.  I  can  do  no  better  than  to  endorse  Judge  Duniway's  analysis 
of  the  ])roblems  from  the  vantage  point  of  his  many  years  of  distin- 
guishecl  service  on  both  the  court  of  appeals  and  the  appellate  courts 
of  the  State  of  California.  That  testimony  appears  in  his  statement 
that  was  submitted  to  the  committee  yesterday.  I  might,  howe\"er.  add 
two  thoughts: 

In  the  first  place,  I  find  it  disturbing  to  have  the  State  Bar  of 
California  concerned  that  litigants  will  shop  in  two  circuits  to  obtain 
conflicting  judgments  on  the  application  of  the  national  law  to  State 
activities.  The  problem  here,  of  course,  ^Ir.  Chairman,  is  not  the 
existence  of  two  circuits  in  California,  but  the  possibility  of  a  conflict 
between  circuits  which  will  impose  different  rules  of  national  law  upon 
citizens  of  the  United  States  who  happen  to  live  in  different  ])arts  of 
California.  In  my  judgment,  a  conflict  in  national  law  is  equally  intol- 
erable, whether  it  be  between  two  circuits  in  one  State  or  two  circuits 
in  distant  States. 

There  is  no  doubt  that  conflicts  do  exist.  Tliei'e  is  no  doubt — any 
more — that  the  Supreme  Court  tolerates  these  conflicts,  sometimes  for 
long  periods  of  time.  As  one  member  of  this  Commission,  I  am  firudy 
of  the  view  that  a  means  of  resolving  such  conflicts  must  be  devisecl. 
Statutes  iinposing  diffei-ent  obligations  or  creating  diffei-ent  rights 
for  particular  citizens  or  communities  would  suffer  a  quick  death  under 
the  equal  |)rotection  clause.  Any  rational  svstem  of  jurisprudence  must 
Provide  the  same  result  Avith  respect  to  the  adjudication  of  courts.  I 
have  never  been  persuaded  by  the  view  expressed  by  some  wiiters  and 
held.  I  fear,  by  some  meinbei-s  of  the  Supreme  Court,  that  conflicts 
should  be  allowed  to  "simmer'  in  the  circuits  until  the  exj^erience  of 
those  who  suffer  under  discriminatory  rules  of  law  "illumines"'-  for 
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tlie  Supreme  Court  the  path  it  should  take.  Our  duty  is  to  recommend 
a  way  to  eliminate,  promptly  and  fortlnvitli.  all  conflicts  in  the  national 
law. '  This.  I  think,  would'  resolve  any  substantial  problem  that  is 
presented  to  us  by  the  State  bar. 

In  the  second  place.  I  feel  it  only  fair  to  point  out  that  while  the 
Board  of  Governors  of  the  State  Bar  of  California  properly  speaks 
for  the  inteo-rated  bar.  no  i)lebiscite  was  conducted,  and  there  are.  of 
course,  many  who  do  not  share  the  views  stated  in  the  board's  report. 
For  example,  the  American  College  of  Trial  Lawyei-s  surA'eyed  its 
members  in  California  and  of  those  who  responded,  a  majority  favored 
the  Commission's  recommendation.  The  sample  was  not  large  enough 
to  be  used  as  representatiAe  of  any  universe,  but  it  does  disclose  the 
views  of  a  group  of  lawyers  particularly  experienced  in  litigation. 

I  cannot  close  without'saying  that  I,  too,  have  ha(l  the  same  qualms 
as  others  at  the  thought  of  what  may  be  called  "dividing"  California. 
But  reason  tells  me  that  tliese  qualms,  like  the  feelings  of  my  good 
friends  on  the  board  of  povernors  of  the  State  bar,  are  more  emotional 
than  substantive. 

I  believe  there  is  no  reasonable  alternative  to  the  division  recom- 
mended by  the  Commission.  If  you  will  forgive  me,  JNIr.  Chairman,  I 
would  like  to  interpolate  to  recall  to  you  one  of  the  most  impressive 
experiences  I  have  had.  About  10  years  ago,  I  sat  at  Lakeside,  Bo- 
hemian Grove,  north  of  Sau  Francisco,  and  heard  ^Mr.  Wernher  von 
Braun  tell  us  how  President  Kennedy's  promise  to  put  a  rocket  on  the 
moon  by  1970  was  going  to  be  accomplished.  He  said  we  would  take  a 
rocket  and  ]3ut  some  men  in  it  and  shoot  it  up  to  the  moon  and  orbit 
the  moon,  and  then  another  smaller  rocket  attached  to  that  mother 
ship  would  disengage  itself  and  float  down  to  the  surface  of  the  moon, 
the  men  would  get  out  and  explore  the  surface,  get  back  in,  blast  ofl^ 
from  the  moon,  reunite  v.ith  tlie  mother  rocket  and  they  would  all 
eome  safely  back  to  earth. 

So  prestigious  was  INIr.  von  Braun — as  the  chairman  well  knows — 
and  so  impressive  in  his  knowledge  and  so  articulate  in  what  he  said 
that  we  nearly  believed  him. 

But  the  interesting  tiling  he  said  at  the  end  of  his  talk  was  this. 
lie  said  many  people  are  complaining  about  expenses  and  why  do  we 
go  to  all  this  trouble  to  make  all  of  these  changes.  He  said  it  reminded 
him  of  the  little  old  lady  who  said.  ''AVliy  do  we  .^ro  to  all  this  ti-onble. 
why  don't  we  just  stay  home  and  look  at  television  as  the  good  Lord 
intended." 

There  are  tmies  when  inaction  is  a  course  which  bears  greater  risk 
than  action.  At  some  point  it  becomes  essential  for  the  bar.  for  in- 
formed citizens  and  for  the  Congress  to  examine  the  implications  of 
allowing  the.  present  situation  to  continue  without  the  relief  which 
circuit  realigTiinent.  coupled  with  new  judgeships,  can  aiford.  It  is  not 
hard  to  find  objections  to  any  proposal  which  may  emerge ;  but  such  an 
attitude  little  serves  the  needs  of  a  judicial  system  already  beset  with 
grave  difficulties — a  system  which,  in  the  interest  of  the  country,  must 
operate  with  efficiency,  yet  without  sacrificing  either  fairness  or  the 
epseutial  characteristics  of  the  courts  of  appeals  as  national  institu- 
tions. 

Senator  BuRDtcK.  Thank  you  very  much  for  your  very  excellent 
statement.  Yoti  have  been  very  helpful  to  the  committee. 
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I  am  impressed  with  that  one  sentence  on  the  last  page  of  your 
prepared  statement :  "There  is,  I  submit,  no  reasonable  alternative  to 
the  division  recommended  by  the  Commission."  When  it  comes  to  pro- 
vidino-  a  viable  alternative  to  the  new  circuits,  I  have  yet  to  hear  one 
suggested  by  those  who  oppose  new  circuits.  The  only  alternative  I 
have  heard  is,  "create  more  judges."  Right  now  tlie  circuit  needs  20  new 
judges.  When  you  consider  en  banc  hearings  using  20  judges — counting 
up  the  traveltime  and  the  days  required  to  sit  and  hear  these  argu- 
ments— why  you  have  used  up  much  of  j^our  new  judge  time  right  there. 

The  testimony  has  been  quite  clear  up  to  this  date  that  when  you  get 
past  nine  you  are  getting  diminishing  returns.  I  am  impressed  witli 
your  statement  because  I  haven't  heard  a  viable  alternative  yet,  have 
you? 

Mr.  Ktrkham.  Xo;  I  have  not.  I  approached  the  division  of  Cali- 
fornia with  just  as  much  instinctive  feeling  as  I  am  sure  every  member 
of  the  Board  of  Governors  did,  but  when  you  look  at  the  matter  there 
is  no  other  way,  and  when  you  examine  the  supposed  problems  raised 
by  our  suggestions,  those  problems  reall}'  disappear  as  far  as  any 
substance  is  concerned. 

Senator  Bfrdtck.  I  can  understand  California  not  wanting  to  give 
up  the  one-State  approach.  I  understand  that  from  an  emotional 
point  of  view.  But  the  alternative,  as  you  point  out,  is  bigger  case- 
loads and  bigger  backlogs  than  we  have  now.  and  the  more  judges 
we  appoint  the  less  work  we  will  turn  out  per  judge. 

JNIr.  KiRKiTAM.  Actually,  there  is  no  division  of  California.  To 
place  parts  of  California  in  separate  judicial  circuits  is  really  no  more 
divisive  than  to  place  them  in  separate  judicial  districts.  The  solution 
is  a  means  for  resolving  any  conflict  just  as  you  have  a  means  for 
resolving  conflicts  if  they  occur  by  appeal  from  the  district  court 
decisions.  It  is  quite  possible,  for  instance,  even  in  such  a  social  mat- 
ter as  the  annual  meetings  of  the  judicial  conference,  to  have  a  joint 
meeting,  as  the  eighth  and  tenth  have  now. 

Senator  Bfrdick.  Do  you  see  any  conflict  between  these  two  new 
circuits  and  any  other  circuits? 

Mr.  KiRKiiAM.  Xo.  I  don't. 

Senator  Burdick.  The  Supreme  Court  must  resolve  such  conflicts? 

]Mr.  KiRKTTAM.  A  conflict  between  judicial  districts  in  California 
is  no  more  disturbing  than  a  conflict  between  a  citizen  of  California 
and  a  citizen  of  I'tah.  It  must  be  taken  care  of  if  a  rational  system  of 
justice  is  to  be  applied. 

Senator  BuRmcK.  Does  staff  have  any  questions? 

]Mr.  Westptial.  Yes.  Mr.  Chairman.  'Sir.  Kirkham,  in  your  response 
to  one  of  Senato]'  Burdick's  questions.  T  believe  you  referred  to  the 
fact  that  each  of  those  l)ills  now  before  the  subcommittee  would  arid 
an  express  provision  to  section  1254  of  title  28,  which  stipnlat(>s  the 
methods  bv  which  cases  in  the  courts  of  appeals  may  be  reviewed 
by  the  T^.S.  Supreme  Court.  That  j^rovision.  which  is  set  forth  in 
section  7  of  each  of  these  bills,  reads  as  follows: 

(4)  By  appeal,  where  is  drawn  in  qnestion.  the  validity  of  a  State  statute 
or  of  an  administrative  order  of  statewide  application  on  the  sronnd  of  its 
heins:  repugnant  to  the  Constitution,  treaties,  or  laws  of  the  United  States: 
Prnvidrd.  Iirnrevrr.  That  tliis  snhsection  sliall  apply  only  when  the  oonrt  of 
appeals  certifies  that  its  decision  is  in  conflict  with  the  decision  of  another 
court  of  appeals  with  respect  to  the  validity  of  the  same  statute  or  administra- 
tive order  under  the  Constitution,  treaties,  or  laws  of  the  United  States. 
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Now,  3'ou  have  studied  that  language,  haven't  j-ou,  jMr.  Kirkham  ? 

Mr.  Kirkham.  I  have  read  it,  yes. 

Mr.  Westphal.  Do  you  think  that  language,  creating  an  appeal 
in  an  instance  where  there  would  be  a  conflict  between  the  proposed 
new  ninth  circuit  and  the  proposed  new  twelfth  circuit  concerning 
the  validity  of  an  order  of  the  State  of  California,  would  be  sufficient 
to  insure  that  the  Supreme  Court  would  resolve  the  conflict  by  taking 
jurisdiction  of  the  case?  The  Congress  really  forces  it  to  take  juris- 
diction, doesn't  it? 

Mr.  Kirkham.  Yes ;  I  am  satisfied  that  that  is  so. 

jNIr.  Westphal.  Of  course,  apart  from  putting  that  burden  on  the 
Supreme  Court,  I  suppose  there  are  other  ways  in  which  that  specific 
problem — which  Judge  Duniway  has  never  seen  in  his  years  of  experi- 
ence and  suggests  would  only  occur  rarely — could  be  resolved  ( 

]Mr.  Kirkham.  I  was  about  to  say  that  I  don't  consider  it  a  burden, 
because  I  don't  anticipate  it  will  happen.  If  it  does,  it  will  be  so  rare 
it  will  be  no  real  burden  to  the  court.  This  is  not  just  a  problem  for 
two  parts  of  California ;  it  is  a  problem  for  the  whole  Federal  system 
of  jurisprudence. 

As  far  as  the  broader  problem  is  concerned,  there  are — and  per- 
haps there  must  be  as  a  matter  of  sheer  necessity,  because  of  the  Su- 
preme Court's  docket^ — some  other  methods  devised  for  resolving  con- 
flicts. Those  conflicts  are  not  conflicts  that  should  concern  the  Supreme 
Court.  I  can  give  you  an  example.  In  one  of  our  cases  in  the  ninth 
circuit,  the  court  recently  helcl  that  where  a  district  court  enters 
judgment  against  a  defendant  for  attorney's  fees,  as  in  the  Perkins 
case,  and  that  is  appealed  and  the  court  of  appeals  holds  the  judg- 
ment excessive  and  fixes  a  lower  amount,  then  the  defendant  must 
pay  interest  on  the  lower  amount  from  the  date  the  district  judge 
entered  his  order.  The  third  district,  I  think — I  have  given  a  cita- 
tion to  Mr.  Levin — has  held  exactly  the  opposite.  In  one  circuit, 
parties  are  paying  interest  on  a  judgment,  and  in  another  circuit 
paities  are  not  paying  interest.  This  is  not  a  problem  that  should 
concern  the  Sui^reme  Court  of  the  United  States.  Those  justices 
shouldn't  have  to  get  together  and  concern  themselves  with  that, 
but  it  is  important  that  that  conflict  of  law  be  resolved  so  that  every 
citizen  in  the  United  States  will  be  operating  under  the  same  law. 
It  involves  a  construction  of  the  antitrust  laws. 

Mr.  Westphal.  On  that  point,  let  me  just  mention,  that,  under  Sena- 
tor Burdick's  chairmanship,  this  subcommittee  has.  over  the  last  4 
3'ears,  followed  a  course,  chartered  by  the  chairm.an  of  the  subcom- 
mittee, of  reviewing  the  structure,  procedures  and  operation  of  the 
Federal  judicial  system.  We  started  with  the  magistrate  system,  trying 
to  make  that  as  effective  as  it  could  be  under  the  Magistrates  Act. 
We  then  moved  on  to  extensive  oversight  liearings  in  connection  with 
the  requests  for  more  district  judgeships.  The  subcommittee  examined, 
in  hearings  and  in  staff  studies,  the  operations  of  approximately  62 
of  the  94  judicial  districts,  and,  earlier  this  year,  held  4  days  of  hear- 
ings on  the  judgesliip  needs  of.  and  the  operating  procedures  employed 
in,  the  First,  Second,  Third,  Fourth,  Sixth,  Seventh,  Eighth,  and 
Tenth  Circuit  Courts  of  Appeals.  In  this  series  of  hearings  now  being 
held  the  subcommittee  has  been  looking  into  the  Fifth  and  the  Xinth 
Circuit  Courts  of  Appeals.  The  logical  progression,  we  hope,  is  that 
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once  decisions  have  been  made  concerning  the  lower  Federal  courts — 
the  district  and  circuit  courts — then  peiTiaps  that  would  be  the  besr 
time  for  Congress  to  look  into  the  reports  and  recommendations  that 
have  been  made  Ijy  the  Freund  C'onnnittee,  the  Advisorj^  Council  oii 
Appellate  Justice,  the  American  Bar  Association,  and  other  groups 
with  reference  to  how  the  Supreme  Court  is  to  be  given  help — if  indeed 
it  needs  help — in  resolving  conflicts  witli  reference  to  the  national  law. 

Do  you  lind  any  objection  to  that  timetable  ( 

Mr.  JviKKiiAM.  No;  none  whatsoever.  It  is  a  serious  problem  and 
deserves  very  careful  study.  The  reaction  to  the  Freund  Conunittee 
report  is  an  example.  Here  are  very  distinguished  scholars.  We  all 
know  how  distinguished,  and  how  thoroughly  familiar  with  the  work- 
ings of  tlie  Supreme  Court  and  tlie  Federal  courts,  they  are,  but 
without  background  study  and  without  enough  of  a  realization  of  a 
rather  fundamental  flaw  in  the  recommendation,  they  made  their 
recommendation.  Now,  much  of  what  thev  sav  is,  of  course,  obviouslv 
true,  and  much  of  what  they  say  must  be  remedied;  that  is  certain. 
But  they  haven't  given  much  consideration,  I  think,  to  the  full  rami- 
fications, and  I  liope  the  reaction  to  one  aspect  of  that  report — namely, 
depriving  the  Supreme  Court  of  the  right  to  review  every  case — 
doesn't  bear  upon  the  merit  of  the  whole  report. 

Mr.  Westphal.  Mr.  Kirkham.  I  assume  that,  out  of  a  sense  of 
modesty,  you  have  omitted  from  your  testimony  before  this  com- 
mittee anj'  personal  background  other  than  the  fact  that  you  have 
been  a  practitioner  for  some  40  years.  I  think  you  may  have  mentioned 
in  an  aside  earlier  this  morning  the  fact  that  you  had  the  opportimity 
of  clerking  for  one  of  the  justices  of  the  Supreme  Court,  but  I  think 
it  would  add  to  our  record  this  morning  if  you  Avould  tell  us  something 
more  about  your  personal  background  and  experiences  in  the  field  of 
law.  Would  you  do  that,  please  ? 

]Mr.  KiRKiiAM.  Well,  I  did  serve  as  law  clerk  to  Chief  Justice 
Hughes,  and  thereafter — partly  during  that  time  and  thereafter,  Mr. 
Kobertson  and  T  wrote  a  book  on  the  jurisdiction  of  the  Supreme  Couit 
of  the  United  States,  which  is  in  its  second  edition  aiid  which.  I  am 
told,  is  still  the  authoritative  text  on  that  subjert.  Since  that  time  I 
have  practiced  law  as  an  active  practitioner,  spending  much  of  my  time 
in  the  courts;  served  for  10  years  as  general  counsel  for  Standard  Oil 
of  California;  served  on  numerous  committees  of  the  State  bar,  in- 
cluding the  Committee  on  the  Administration  of  State  Justice  tln^t 
Judge  DuniAvay  referred  to  yesterday;  served  on  the  Eesearch  Com- 
mittee of  the  American  Bar  Foundation;  beeii  the  chairman  of  the 
Anti-Trust  Section  of  the  American  Bar  Association;  and  have  tried 
to,  ill  the  coui-se  of  my  practice,  accept  sucli  public  positions  in  con- 
nection with  the  problems  of  the  judiciary  arid  of  the  law  as  have  come 
to  me.  I  think  that  about  states  it. 

]Mr.  Westphal.  I  Avould  be  interested  in  knowing  in  how  many  of 
those  approximately  40  years  you  have  been  engaged  in  trial  Avorlv  at 
the  district  court  level  ? 

;Mr.  Kirkham.  Well,  it  is  hard  to  say  how  many  years.  I  tried  quite 
a  number  of  cases,  mostly  in  the  antitrust  field — large  cases — and  some 
cases  involving — well,  the  case  involving  the  Standard  Oil  trademark. 
I  have  had  perhaps  even  more  experience  in  the  appellate  courts,  argu- 
ing cases  in  the  U.S.  Supreme  Court  and  in  the  circuit  courts— not  only 
the  ninth  circuit,  but  the  tenth,  fifth,  eighth,  and  others. 
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^Lv.  Westpiial.  Could  you  give  us  n  rougli  estimate  of  the  number 
of  cases  in  which  you  have  appeared  and  argued  in  the  courts  of  appeals 
for  tlie  various  Federal  circuits  ^ 

Mr.  KiRKiiAM.  Well,  it  would  be  hard  to  do  that.  The  hrst  one  A^as 
in  the  1930's  and  the  last  one  vrns  a  few  month:^  ago.  There  have  been 
dozens,  I  am  sure,  dozens. 

Mr.  Westphal.  You  are  a  senior  partner  in  the  firm  of  Pillsbury, 
Madison  in  San  Francisco  ? 

Mr.  KiRKHAM.  Pillsbury,  Madison  and  Sutro. 

Mr.  Westphal.  To  what  extent  have  you  had  practice  in  the  Su- 
preme Court  of  the  United  States? 

Mr.  Kirkham.  I  think  I  have  practiced  more  in  the  Supreme  Court 
of  the  LTnited  States  than  in  the  State  of  California.  I  have  only  argued 
about  eight  cases  in  the  Supreme  Court,  but  I  have  participated  in 
jiiany,  many  others.  I  suppose  I  have  been  on  50  or  more  briefs  to  the 
Supreme  Court. 

Mr.  Westphal.  So  I  take  it  that  the  views  that  you  have  presented 
to  the  subcommittee  this  morning  are  based,  not  only  on  your  study 
(^f  the  report  of  the  Commission  on  the  Revision  of  the  Federal  Court 
Appellate  System,  but  are  also  influenced  by  your  own  experience  over 
a  long  number  of  years  in  practicing  before  juany  of  these  courts  of 
appeals^ 

Mr.  Kirkham.  That  inevitably  is  true,  ilr.  Westphal. 

Mr.  Westphal.  If  you  can  mention  the  1930"s,  then  your  experience 
began  in  the  courts  of  apj^x^als  when  they  had  no  caseload  problems 
and  were  able  to  give  oral  argument  to  exevj  case  and  render  their 
opinions  with  reasonable  dispatch  and  has  continued  to  the  present 
day.  when  they  are  operating  under  vastly  expanded  workloads  witli 
an  ever-increasing  number  of  judges? 

3Ir.  KniKiiAM.  That  is  true.  It  so  happens  that  in  cases  I  personally 
have  had  in  recent  years  in  the  courts  of  appeals  I  have  not  had  the  ex- 
perience of  having  oral  argument  curtaiknl.  In  fact,  it  has  been  ex- 
panded. But  I  am  very  much  disturbed  by  the  tendency  that  has  grown 
up,  particularly  in  the  Fifth  and  Ninth  Circuit  Courts  of  Appeals.  It 
is  correlated,  absolutely,  to  the  workload,  and  the  often  too  ready 
answer  to  the  problem  is  the  reduction  of  oral  argument.  I  don't  think 
an  oral  argument  is  necessarv  in  every  case.  We  do  have  those  cases — 
and  I  can  go  through  the  thousands  of  records  of  the  Supreme  Court 
and  find  numerous  cases,  particularly  prisoner  appeals — that  are  friv- 
olous. But  I  do  not  think  oral  ariiimient  should  be  denied  in  any 
case  were  it  is  i-equested,  because  it  can  be  curtailed  the  moment  the 
lawyer  stands  before  the  court.  I  think  that  no  matter  what  the  case, 
the  court  should  give  an  option  to  counsel  to  argiie  the  case. 

Senator  Burdick.  Judge  Duniway  testified  yesterday  that  these 
frivolous  cases  generally  are  in  the  criminal  field,  where  there  is  an 
automatic  appeal.  I  believe  it  is  the  practice  in  the  fifth  circuit  that, 
where  even  one  judge  thinks  oral  argument  is  necessary,  they  gTant  it. 
Xow.  if  you  have  a  case  where  oral  argument  is  not  necessar}^,  would 
vou  grant  oral  argument? 

jlr.  Kirkham.  Yes,  I  would,  because  it  is  not  going  to  take  that 
much  time  of  the  court.  Those  cases  can  be  docketed.  There  are  notices 
sent  out.  There  are  many  of  these  cases  where  argument  won't  be 
requested — because  counsel  won't  go  the  distance  to  appear  before  the 
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court — but  if  tliey  request  oi-al  argument,  I  think  oral  argument  should 
be  permitted.  Judge  Lombard,  in  the  second  circuit,  has  told  us  it 
takes  no  time — and  this  is  true,  it  takes  no  time^ — for  a  judge  to  dis- 
cern if  there  is  anything  of  merit  there.  I  belie^'e  that  type  of  case 
should  be  dismissed,  decided  immediately  from  the  bench,  but  I  don't 
think  any  case  should  be  denied  oral  argument  where  it  is  requested, 
and  I  don't  think  that  any  case,  no  matter  how  frivolous,  should  be  de- 
cided without  an  opinion.  Now,  an  opinion  can  mean  two  things.  It  can 
mean  a  written  opinion  prepared  as  a  precedent  and  it  can  mean  one 
sentence  from  the  bench  that  tells  why  the  court  is  summarily  disposing 
of  the  case.  I  do  not  think  it  is  an  appropriate  judicial  process  for  a 
case  to  be  set  before  the  court  and  then  to  get  a  notice  that  there  will  be 
no  oral  argument  and  then  a  notice  which  says  "affirmed"  or  "reversed". 
I  don't  think  the  right  of  an  appeal  in  that  situation — not  as  a  matter 
of  due  process,  perhaps,  but  as  a  matter  of  our  best  practice — has  been 
accorded  to  every  person  from  the  first  judgment.  This  doesn't  mean 
that  you  have  to  have  long  opinions.  Above  everything,  it  doesn't 
mean  every  opinion  must  be  printed  by  the  West  Publishing  Co.  to 
burden  our  shelves ;  it  means  there  should  be  a  statement,  no  matter  how 
informal,  as  to  the  reasons  why  the  case  is  disposed. 

I  have  been  distressed,  for  instance,  to  see  the  Supreme  Court  go 
l^ack  to  the  old  practice  it  had  before  Chief  Justice  Hughes.  Before 
that  time,  when  an  appeal  was  dismissed,  they  had  a  formal  per  curiam 
that  said,  "dismissed  for  lack  of  a  substantial  question,"  citing  only 
cases  that  held  that  when  a  question  was  not  substantial  it  went  to 
the  jurisdiction  of  the  Court  and  it  could  be  dismissed  for  want  of 
a  substantial  Federal  question.  Under  Chief  Justice  Hughes,  those 
cases  which  had  decided  that  matter  prior  to  that  time  were  cited  in  the 
per  curiam  so  that  the  lawyer  knew  why  his  case  was  not  substantial. 
All  the  Court  does  now  is  say  "dismissed  for  lack  of  a  substantial 
Federal  question."  I  have  seen  cases  in  wdiich,  with  all  of  my  experience, 
I  couldn't  see  why  there  was  a  lack  of  a  substantial  Federal  question ; 
it  wouldn't  have  hurt  the  court  to  have  cited  the  cases  to  tell  me 
wdiy. 

Senator  Burdick.  The  question  I  am  going  to  ask  now  is  beyond  the 
scope  of  this  discussion,  but  you  have  prompted  me  to  ask  it. 

One  of  the  judges  from  the  fifth  circuit  came  before  us  the  other 
day  and  referred  to  the  English  system.  As  you  know,  our  common  law 
is  based  upon  the  English  system  as  it  has  been  modified  here,  but  it 
is  still  the  common  law. 

Mr.  IviRKHAM.  That  is  right. 

Senator  Burdick.  I  presume  their  present  system  is  still  based  on 
their  old  common  law,  yet  this  fifth  circuit  judge  testified  that  those 
judges  over  there  handle  5  and  10  times  the  caseload  that  we  do.  How 
do  they  do  it  ? 

Mr.  KiRKHAM.  Well,  I  can't  answer  that.  I  wish  my  partner,  Mr. 
Bates,  were  here.  He  just  returned  as  one  of  the  lawyers  representing 
the  American  Bar  on  the  study  of  the  English  courts.  But  I  do  know 
one  thing  they  do  not  do:  they  don't  brief  cases  there.  They  appear 
before  the  court  with  their  cases.  They  argue  those  cases  before  the 
court.  The  court  looks  at  those  cases  at  that  time.  The  assistants  brings 
them  in  and  stack  them  on  the  table.  They  go  into  the  case  and  then 
the  case  is  decided  from  the  bench.  It  is  decided  with  a  statement  of 
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the  reasons  why,  and  that  is  it.  They  don't  go  through  the  long  folderol 
of  printed  briefs,  submissions,  and  so  on.  The  case  is  taken  directly  in 
and  argued  as  the  pleadings  come  before  the  court — as  the  case  is  be- 
fore the  court.  They  consult  at  the  very  time  the  case  is  before  the 
courts.  Maybe  that  is  a  better  \Yay— I  don't  know,  but  it  performs  the 
functions  of  the  court. 

Mr.  Westphal.  I  assume  the  English  bar  accepts  it  because  that  is 
the  tradition  and  the  procedure  they  have  had  for  hundreds  and  hun- 
dreds of  years. 

Mr.  KiRKiiAM.  That  is  right. 

Mr.  AVestphal.  On  the  other  hand,  in  the  United  States,  the  proce- 
dure has  been  one  which  fully  employs  the  advei-sary  proceeding  both 
at  the  trial  level  and  at  the  appellate  level,  by  calling  for  the  prepara- 
tion of  briefs  by  the  appellant  and  by  the  respondent,  and  the  matter 
is  considered  by  the  court  on  the  printed  record.  That  has  been  our 
custom.  So  it  is  a  question  of  what  the  jurisprudence  of  the  country 
has  grown  used  to. 

Mr.  KiiiKHAM.  Has  been  accustomed  to. 

I  favor  the  American  system  of  tiling  briefs.  I  think  they  are  help- 
ful to  both  the  court  ancl  counsel.  I  tliink  it  helps  direct  the  lawyer 
better.  One  thing  we  must  remember,  of  course,  is  that  the  Englis>» 
people  are  not  as  litigious  as  we  are.  Why  California  should  be  such  a 
litigious  state,  I  don't  know.  There  are  only  half  as  many  appeals  in 
Texas  as  in  California.  In  England  they  are  not  litigious.  They  say 
"f/e  minhniH  non  curat  lex^  The  law  won't  concern  itself  with  trifles. 
In  this  country  we  pass  rules  tliat  provide  for  class  actions  so  that 
everybody  who  has  a  dollar  claim  will  appear  in  court.  In  England, 
too,  you  have  a  trained  barrister.  There  is  that  screen  between  the 
solicitor  and  the  court.  So  there  are  many  fewer  cases,  and  many  fewer 
cases  come  to  litigation.  Also  the  court  can  award  costs.  The  plaintiff 
goes  on  his  appeal  at  his  peril.  When  costs  can  be  awarded  against 
you,  why 

Senator  Birdick.  Even  if  there  are  fewer  cases,  it  is  a  fact  that  tlie 
judges  handle  more  cases. 

Mr.  KiRKiiAM.  That  is  right.  They  are  presented  with  more  ability. 
I  am  sui'e  that  is  so.  Senator. 

Senator  Burdick.  Well,  I  may  take  another  trip  to  England  and 
take  a  look  at  this  system.  I  may  just  do  that. 

Mr.  KiRKHA>i.  I  wish  you  would.  In  your  position,  I  can't  think  of 
anything  that  would  be  more  helpful  than  for  you  to  have  the  most 
complete  knowledge  concerning  the  judicial  systems  there  and  here. 
As  Mr.  Westphal  says,  they  ai-e  the  historical  base  of  our  judicial 
system,  and  a  part  of  it. 

Mr.  Westphal.  INIr.  Kirkham,  along  this  same  line,  I  take  it  that 
you  do  not  dispute  the  fact  that  the  so-called  "law  explosion''  which 
set  in  following  World  War  II  has  reached  a  point  where  the  courts  of 
this  country,  both  State  and  Federal,  have  been  forced  to  deal  with  a 
much  larger  caseload  than  we  all  knew  back  in  the  1930"s  and  early 
lOiO's.  For  example,  as  Judge  Duniway  testified  yesterday,  when  he 
first  went  on  that  bench  as  late  as  196i,  their  filings  per  judge  were 
only  49  and  their  terminations  per  judge  were  only  25.  We  are  no\r 
talking  in  terms  of  100  filings  per  judge  being  Utopia,  and  we  don't 
see  how  we  can  create  enough  judges  on  a  court  in  order  to  ^et  their 
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filings  down  to  a  figure  of  100 — let  alone  back  to  a  caseload  of  50  per 
judge.  In  those  days,  they  wound  up  writing  probably  a  total  of  35 
opinions  a  year,  both  full-blown  signed  opinions  and  per  curiam 
opinions. 

Mr.  KiRKHAM.  That  is  correct. 

Mr.  Westphal.  We  will  never  see  those  days  again. 

Mr.  KiRKHAM.  No,  we  will  not. 

Mr.  Westphal.  So  the  problem  for  Congress  is  really  to  see  how  it 
can  so  structure  our  appellate  courts  so  that  we  will  not  expect  our 
judges  to  deal  with  caseloads  of  209,  189,  or  169  per  judge.  We  need  to 
get  down  to  the  most  manageable  figure  that  we  can. 

Mr.  KiEKHAM.  That  is  correct. 

^Ir.  Westphal.  Still,  we  have  to  reserve  the  opportunity  for  every 
litigant  to  have  his  rights  determined  in  a  court  of  law  and  to  have 
at  least  one  right  of  re\'iew  by  an  appellate  court.  Is  that  basically  the 
dimension  of  this  problem  ? 

Mr.  KiRKiiAM.  That  seems  to  me  to  be  it  exactly. 

Mr.  Westphal.  All  right.  Now,  in  that  context,  I  would  like  to 
look  at  the  recommendation  of  the  Commission  with  reference  to  the 
proposed  creation  of  a  new  twelfth  circuit  and  the  realignment  of  the 
other  States  into  a  new  ninth  circuit.  The  figures  given  by  Professor 
Levin  in  his  testimony  a  week  ago  showed  that,  witli  reference  to  the 
12fch  circuit,  one  consisting  of  the  southern  half  of  California  plus 
Arizona  and  Nevada,  that  court  would  have  a  total  of  some  1,545 
filings.  I  think  you  were  present  in  the  hearing  room  yesterday  when 
I  asked  Judge  Duniway  about  tJiis  poii^t.  The  testimony  indicated 
that,  if  that  new  twelfth  circuit  had  only  nine  judges,  the  caseload 
would  be  approximate]}'  171  per  judge.  In  order  to  get  that  caseload 
down  below  that  figure  that  circuit  would  very  likely  need  10  or  11 
judges.  In  order  to  get  it  as  low  as  129  you  would  need  12.  Do  you 
realize  that  ? 

Mr.  KiRiiHAM.  I  do. 

Mr.  Westphal.  Of  course,  all  we  are  talking  about  there  are  the 
new  filings  coming  into  that  court,  from  those  States  each  year.  We 
have  not  asked  how  that  court,  with  whatever  number  of  judges,  is 
going  to  whittle  away  on  the  backlog  which  it  will  inherit  of  some 
2,300  cases.  The  committee  exhibits  show  that  that  many  cases  were 
pending  as  of  June  30,  1974,  when  the  1974  fiscal  year  terminated. 

In  your  statement  you  have  mentioned  the  percentage  of  cases  that 
have  been  pending  for  decision  for  longer  than  3  months  and  for  longer 
than  9  months  in  the  ninth  circuit.  Judge  Duniway  told  us  yesterday 
that  as  of,  I  believe,  September  30  in  the  ninth  circuit  there  were  some 
601  cases  which  had  been  fully  briefed — where  counsel  had  done  all 
their  work — which  were  just  waiting  for  a  time  when  the  court  could 
schedule  them  for  oral  argument. 

Mr.  KiRKHAM.  And  then  they  will  be  waiting  for  a  decision  after 
that. 

Mr.  Westphal.  And  then  you  have  to  wait  for  a  decision  after  that. 

Now,  then,  the  point  of  my  question  is,  if  this  circuit  is  to  be 
realigned — and  also  if  the  fifth  circuit  is  going  to  be  realigned,  because 
they  have  somewhat  the  same  problem,  although  they  do  not  have  as 
much  of  a  backlog  as  the  ninth  circuit  because  of  this  extensive  screen- 
ing technique  tliey  l?nve  employed — how  are  we  going  to  go  about 
getting  enough  judge  power,  not  only  to  handle  the  incoming  case- 
load, but  also  to  whittle  away  at  this  backlog  ? 
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Mr.  KiRKiiAM.  "Well,  it  seems  to  ine,  ]\Ir.  Westphal,  that  certain 
ideals  have  to  be  compromised  as  a  practical  matter.  We  have  heard 
much  testimony — and  it  is  almost  unanimous  as  far  as  the  judges  are 
concerned — that  a  court  of  nine  is  about  as  large  as  a  court  should  be 
if  it  is  to  have  the  ideal  collegial  atmosphere  which  a  court  should 
ha\'e.  I  think  that  in  this  situation  it  is  necessary  to  compromise  that 
ideal  to  the  extent  of  appointing  enough  judges  to  take  care  of  the 
backlog  and  to  take  care  of  the  workload.  If  this  takes  two  more  judges 
or  three  more  judges,  then  it  just  has  to  be. 

Xow.  the  compromise  can  be  lessened,  in  my  opinion,  if  you  take  care 
of  the  geographical  problem  that  is  presented  in  the  ninth  circuit. 
The  biggest  problem  will  be  in  the  southern  division,  and  there  is  no 
reason,  in  my  opinion,  why  every  judge  cannot  live  at  the  place  where 
court  is  held.  If  they  are  in  Los  Angeles,  if  they  are  available  to  each 
other,  if  their  chambers  adjoijt  each  other,  if  their  law  clerks  have 
communication  among  themselves,  then  they  are  not  going  to  have  a 
situation  where  one  panel  of  the  couit  hands  down  a  decision  that  is 
contrary  to  another  panel  of  the  court.  The  coUegiality  that  is  essen- 
tial to  tlie  operation  of  the  judicial  process,  even  if  it  is  necessary  to 
appoint  more  than  an  ideal  number  of  judges,  could  be  accomplished 
in  that  way,  I  think. 

Mr.  AVestpiial.  Mr,  Kirkham,  it  seems  to  me,  theu.  that  really  the 
problem  facing  Congress  is  twofold :  First,  to  come  up  with  a  realign- 
ment for  a  rest ructtt ring  which,  coupled  together  with  ade{|uate  facil- 
ities au'l  so  forth.  permiLs  a  system  unclei-  whicli  a  judge  of  a  court  of 
appeals  would  be  expected  to  deal  only  with  a  manageable  caseload, 
assuming  that  a  caseload  of  209  is  manageable.  The  reason  we  want  to 
achieve  a  lower  workload  per  judge  is  to  give  these  judges  a  fighting 
chance  to  keep  up  with  the  caseload  and,  hopefttlly,  reduce  this  back- 
log. Tlie  idtimate  goal  is  to  furnish  as  expeditiotts  a  review  on  appeal 
as  the  system  can  possibly  offer.  Don't  you  think  that  is  part  of  the 
ffuestion  ( 

'Mv.  Kirkham.  Tliat  is  exactly  trtte ;  yes. 

Mr.  Westphal.  Xow,  even  if  we  are  able  to  bring  the  caseload  per 
judge  in  the  ninth  circuit  down  to  what  the  national  average  was  in 
1973 — about  161  filings — it  would  seem  to  me  readily  apparent  that 
judges,  even  with  that  type  of  a  caseload,  are  going  to  have  to  work 
pi'etty  liard  to  handle  it. 

^li-.  Kirkham.  That  is  true.  That  is  too  large  a  caseload. 

^Ir.  Westphal.  Xow,  in  our  study  of  the  seventh  circuit  in  Chicago 
we  found  that  until  just  a  few  years  ago  that  circuit  was  customarily 
.-etting  three  cases  for  argument  every  day.  It  was  granting  counsel  on 
each  side  a  full  half  hour.  They  found,  however,  that  they  could  not 
keep  up  with  their  calendar.  Their  backlog  was  building  up.  So  about 
I]  years  ago  they  decided  to  start  calendaring  six  cases  per  day.  Prob- 
ably four  of  them  would  be  cases  in  which  oral  argument  was  granted 
and  one  or  two  of  them  would  be  a  case  that  was  ordered  to  be  sub- 
mitted on  the  briefs.  In  any  event,  they  in  effect  almost  doubled  the 
number  of  cases  that  they  w^ere  calendaring  for  oral  argument 

You  were  present  in  the  hearing  room  yesterday  when  Judge  Duni- 
way  testified  that  statisticaTly  for  the  year  1973  each  panel  of  the 
ninth  circuit  had  3.3  cases  per  clay  on  the  calendar  for  argument  before 
the  court.  The  studv  that  the  subcommittee  made  of  the  1973  calendars 
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of  the  iiintli  circuit  indicates  that  they  had  a  panel  sitting  on  ^5^>o  dif- 
ferent occasions  during  the  year.  On  a  given  day  they  might  ha\e  three 
or  four  different  panels  sitting  in  the  various  locations  throughout  the 
circuit.  Xow,  out  of  that  iVAo  days,  there  were  45  days  in  which  only 
one  case  was  calendared  for  oral  argument;  there  were  some  -it)  days 
where  only  two  cases  were  calendared  for  oral  argument;  and  there 
were  1-1:8  days  where  only  three  cases  were  calendared  for  oral  argu- 
ment. That.  then,  would  leave  a  total  of  09  days  out  of  333  on  which  the 
court  calendared  four  or  more  cases  for  oral  argument. 

Now,  I  can  understand  that,  if  the  court  has  a  case  which  is  multi- 
party or  in  which  it  has  to  accord  oral  argument  to  fi\'e  or  six  different 
lawyers  who  are  represonting  various  parties,  that  that  is  the  type  of 
.case  which  perhaps  should  be  given  just  1  day  for  oral  argument. 

Mr.  Kirk  HAM.  An  unusual  case.  yes. 

Mr.  Westphal.  But  it  seems  hard  for  me  to  accept  the  fact  that  there 
can  l:>e  45  occasicms  during  the  couivse  of  the  year  where  cases  of  that 
magnitude  would  come  up  in  the  ninth  circuit  or  46  occasions  on  which 
you  would  ha\e  2  cases  of  such  magnitude  that  you  would  only  set  2 
cases  for  argument, 

Xow,  as  a  result  of  your  extensive  experience  before  the  Ninth  Cir- 
cuit Court  of  Appeals,  do  you  ha\e  any  opinion  as  to  whether  that  cir- 
cuit gets  such  a  large  number  of  complicated  cases  that  only  one  case 
should  be  set  for  ai'gument  ^ 

yiv.  KiRKiiAM.  No.  I  don't  think  so  at  all.  You  Avill  recall  that  Judge 
DuniAvay  did  say  that,  particularly  recently,  in  some  of  these  cases 
where  one,  two,  or  three  cases  were  set  for  oral  argument,  there  were 
also  on  the  calendar  other  cases  which  wei-e  being  submitted  on  the 
briefs  which  the  judges  of  that  panel  would  be  lequired  to  decide  at  the 
conference  that  v\'ould  follow  that  session.  So  perhaps  the  three  cases 
for  oral  argument  doesn't  quite  state  the  full  workload  of  the  judges 
on  those  panels,  particularly  recently. 

I  think  that  time  is  wasted  in  oral  argument.  I  liaA^c  sat  in  court 
rooms — and  I  am  sure  you  have — where  I  have  listened  to  lawyers  who 
just  have  nothing  to  say.  They  are  taking  the  time  of  the  court,  and  it  is 
perfectly  obvious  that  that  is  so.  Now,  a  strong  judge  should  be  able,  it 
seems  to  me,  to  control  that  type  of  situation.  There  are  cases  where 
argument  should  be  stopped  at  the  end  of  5  minutes,  v.here  counsel 
should  be  told,  ''This  is  the  only  thing  that  this  court  is  concerned  with. 
Addi'ess  yourself  to  that  point."  When  that  point  has  been  made,  the 
court  should  say,  "thank  you,  counsel,  now  the  case  is  submitted"  or 
''the  case  is  decided."  You  can  tuiii  from  one  judge  to  the  other  and,  if 
they  are  in  accordance  with  that,  the  reason  should  be  stated. 

I  don't  think  that  low  a  number  of  cases  for  argument  really  repre- 
sents a  full  workload,  if  you  take  the  cases  as  they  come. 

Mr.  Westphal.  Well,  the  report  of  the  Judicial  Conference,  which  is 
part  of  our  hearing  record  in  connection  with  S.  2901,  indicates  that 
in  the  sam.e  fiscal  year,  1073,  there  were  some  414  cases  decided  by  the 
ninth  circuit  on  the  briefs  and  v\-ithout  oral  argument.  Tliat  wou]<l 
certainly  be  nK.>re  than  one  for  each  day  of  this  333  days  on  the  average. 
But  it  seems  to  me  that  this  analysis  of  the  court's  calendai-  would  in- 
dicate that  there  ]n*obably  would  be  room  for  a  court — if  it  were  more 
•compact,  did  not  have  the  prevulenf  problems  and  comnnmic-itions 
problems  that  that  court  has: — there  would  be  op])ortunities  for  that 
court  to  calendar  more  cases  per  day  for  oral  argument,  certainly  more 
than  one  or  two. 
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Mr.  KiRKHAM.  I  am  sure  tliat  some  more  could  be  calendared,  and 
I  am  sure  more  eii'ective  judicial  consideration  could  be  ^iven  to  the 
case.  You  may  recall  the  testimony  you  have  heard  to  the  elTect  that 
judges  will  sit  on  the  panel,  will  hear  the  argument  and  then,  after 
they  have  had  their  short  conference,  leave.  Then  they  ai-e  available 
only  by  telephone  to  write  the  opinions. 

Xow.  I  may  say.  Senator  Burdick,  in  furtherance  of  what  I  earlier 
said  about  their  oral  argument,  that  I  can  onl}'  think  of  these  500 
cases  that  you  talk  about.  If  the  court  had  sent  a  letter  to  counsel  and 
said  that  in  the  opinion  of  the  court  this  case  can  be  decided  on  the 
briefs  without  oral  argument  unless  you  request  it,  there  wouldn't  be 
a  i-equest.  There  would  be  a  \'ery  small  percentage  of  lawyers  that 
would  request  an  oral  argument  contrary  to  the  expression  of  the 
court. 

Mr.  Westpiial.  That  is  in  effect  the  practice  of  tlie  eighth  circuit? 

^Ir.  Kirkha;m.  Yes.  So,  I  don't  think  you  will  be  burdened  with 
that.  I  don't  think  it  will  make  a  great  difference,  but  I  think  the  op- 
portunity should  be  present. 

Senator  Bupjdick.  Rather  than  to  let  a  man  proceed,  stop  him.  What 
do  vou  gain  bv  giving  the  lawver  an  argument  when  on  the  face  of  the 
briefs  he  has  no  case  ? 

Mr.  KiRKHAM.  You  don't  gain  a  thing  in  that  case,  Senator,  but  there 
is  a  case  where  the  court  suddenly  says,  ""gentlemen,  we  didn't  realize 
this."  If  oral  argument  has  aii}^  advantage — and  it  does  have,  in  my 
opinion,  great  advantage — it  furnishes  an  opportunity  to  bring  out  to 
the  court  facts  that  may  not  be  apparent. 

Senator  Bludick.  I  agree  with  you,  but  I  am  trying  to  find  out  how 
to  handle  an  avalanche  of  litigation  when  a  lot  of  it  is  frivolous. 

Mr.  KiRKiiAM.  It  is  frivolous.  I  think,  in  those  criminal  appeals,  if 
the  public  defenders  and  the  court  says.  "We  are  prepared  to  decide 
this  case  without  oral  argument.''  we'll  benefit.  So  many  of  tho?e  ap- 
peals are  taken  for  purposes  of  delay,  for  keeping  the  prisoner  out  of 
jail,  and  the  government  pays  the  cost  of  appeal. 

Senator  Burdick.  That  only  encourages  the  complaint  ? 

Mv.  KiRKTi.\:\r.  Or  complicates  the  complaint.  I  don't  think  it  will 
make  a  great  deal  of  difference,  but  it  will  be  of  some  help. 

3.1r.  Westphal.  One  more  question,  jNIr.  Kirkham,  and  then  I  will 
be  through. 

As  a  member  of  the  Commission  on  the  Revision  of  the  Federal  Court 
Appellate  System,  you  have  met  with  the  Commission  during  its  several 
hearings  and  meetings  after  the  report  of  December  1973  was  hied, 
in  othei-  words,  during  the  phase  II  part  of  that  Connnission's  work? 

Mr.  Kirkham.  That  is  right. 

]Mr.  Westphal.  As  a  member  of  the  Commission  liave  you  become 
aware  of  any  change  in  procedure,  or  change  in  structure,  being  con- 
sidered by  the  Commission  during  phase  II  of  its  deliberations  which 
Avould  obviate  the  necessity  of  realigning  either  the  fifth  circuit  or  the 
ninth  circuit  ? 

Mr.  Kirkham.  Xo,  and  I  wish  very  much  to  emjihasize  that,  Mr. 
Westphal.  There  are  many  matters  that  we  are  considering.  There  are 
problems  that  relate  to  criminal  appeals.  There  is  the  problem  of  ap- 
pointing an  ombudsman.  There  may  be  ways  that  we  can  help  in  eli- 
minating the  caseload  in  criminal  cases.  There  are,  of  course,  other 
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proposals  before  the  courts.  What  certainly  should  be  done  away  with 
is  the  three- judge  courts.  All  of  those  things  Avill  effect  in  part,  and 
hopefully  allirmatively,  the  problems  in  the  Federal  courts.  But  there 
is  not  one  thing  that  we  can  foresee,  or  that  has  been  brought  before 
us,  that  could  affect  the  judgment  the  Conmiission  has  made  that  it  is 
imperative  in  the  interest  of  justice  that  these  two  circuits  be  divided. 

Mr.  Westpiial.  Thank  you.  I  have  no  further  questions. 

Senator  Burdick.  Thank  you  very  much  for  your  contribution. 

Our  next  witness  is  Mr.  Jan  Stevens,  an  Assistant  xVttorney  Gen- 
eral for  the  State  of  California. 

Mr.  Stevens. 

STATEMENT  OF  JAN  STEVENS,  ASSISTANT  ATTORNEY  GENERAL, 
STATE  OF  CALIFORNIA,  SACRAMENTO,  CALIF. 

]Mr.  Stfa  ENS.  Thank  you. 

Senator  Burdic-k,  Do  you  have  a  prepared  statement  ? 

Mr.  Stevens.  I  apologize  for  not  having  a  prepared  statement  at 
this  time.  I  request  the  indulgence  of  the  committee  and  request  permis- 
sion to  file  a  statement,  which  could  ccitainlv  be  readv  within  a  week. 
At  tins  time,  however,  we  do  not  have  a  prepared  formal  statement.  I 
appreciate  your  courtesy. 

A  second  matter  will  soon  be  presented  to  the  committee  in  the  form 
of  a  lettei'  from  the  Governor  of  California,  Governor  Reagan.  I  under- 
stand the  letter  was  mailed  to  the  chairman  yesterday,  expressing  the 
views  of  the  governor  with  regard  to  the  proposed  realionment  of  the 
ninth  circuit.  I  would  request,  preliminarily,  that  this  letter  express- 
ing his  position  be  made  part  of  the  recoi'd. 

Senator  Burdick.  It  will  be  so  received. 

jNIr.  Stevens.  Thank  you,  Mr.  Chairman. 

[Governor  Reagan's  letter  to  the  Chairman  follows :] 

State  of  California, 

Governor's  Office, 
Sacramento,  September  27, 1974- 
Hon.  QuENTiN  Burdick, 

Chairman,  Senate  Subcommittee  on  the  Improvement  of  the  Judicial  Machinery, 
Senate  Office  Building,  Washington,  D.C. 

"Dear  Chairjcan  Burdick  :  My  attention  has  been  drawn  to  the  reonmmencla- 
tion  by  the  Commission  on  Revision  of  the  Federal  Appellate  Court  System  re- 
garding the  fate  of  the  State  of  California  in  the  realigned  9th  Circuit.  The  Com- 
mission forwarded  to  former  President  Nixon  several  months  ago  its  recommenda- 
tions, and  they  are  now  embodied  in  legislation  pending  before  the  Congress. 

I  am  taking  this  opportunity  to  acquaint  you  with  my  strong  opposition  to 
the  Commission's  proposal  concerning  California.  In  a  r;itlical  departure  from 
precedent,  the  Commission  proposes  the  splitting  of  California  between  two 
Federal  appellate  court  circuits.  Currently,  California  is  included  in  the  9th 
Circuit,  together  with  Alaska,  Arizona,  Hawaii,  Idaho,  Montana.  Nevada.  Oregon, 
Washington  and  Guam.  The  Commission  recommends  carving  the  present  9tli 
Circuit  into  two  circuits :  a  new  12th  Circuit  to  include  Arizona  and  Nevada  and 
the  nine  southernmost  counties  of  California ;  and  a  realigned  9th  Circuit  to  in- 
clude Alaska,  Hawaii,  Idaho,  Montana,  Oregon,  Washington,  Guam  and  the  other 
49  counties  of  California. 

The  organized  Bar  in  California  will  make  its  position  known  from  the  stand- 
point of  practicing  lawyers.  But  I  must  speak  out  on  behalt  of  the  government 
of  the  State  of  California.  That  my  concern  is  real  is  evidenced  by  the  fact  that 
over  the  past  three  years,  the  State  has  been  a  party  (usually  defendant)  ta349 
civil  cases  in  the  U.S.  District  Courts  in  California,  and  to  1,021  criminal  cases 
(usually  of  the  prisoner  rights,  habeas  corpus,  variety) . 
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Frankly,  I  see  confusion  and  chaos  in  attempts  to  administer  statewide  pro- 
grams if  we  are  subjected  to  tlie  potential  of  conflicting  court  orders  issued  out 
of  the  two  different  circuits  in  California.  Our  Corrections,  Welfare  and  Medical 
Assistance  programs  are  continually  challenged  in  the  Federal  courts  and  if  the 
State  is  split  into  two  circuits,  conflicting  orders  are  almost  a  certainty. 

I  have  reviewed  the  basis  for  the  Commission's  recommendation  and  believe 
this  proposal  is  founded  on  faulty  premises.  One  premise  is  the  arbitrary  asser- 
tion that  no  circuit  should  encompass  only  a  single  state.  The  arbitrariness  of 
that  conclusion  becomes  impossible  to  defend  when  it  is  recognized  that  there 
has  long  functioned  a  circuit  which  encompasses  only  the  District  of  Columbia. 
Another  premise  is  that  the  nine  southermost  counties  of  California  have  a  greater 
aflBnity  for  the  State  of  Arizona  than  they  do  toward  the  other  49  California 
counties.  That  simply  is  not  so. 

I  urge  you  to  use  your  best  efforts  to  oppose  this  proposal  in  the  Congress.  I 
have  instructed  my  stafl:  to  develop  alternative  plans  that  will  relieve  the  present 
overburdened  condition  of  the  9th  Circuit  without  doing  violence  to  the  State  of 
California  or  any  other  component  of  that  circuit.  I  will  be  pleased  to  share  such 
plans  with  you  or  whomever  you  may  designate. 
Sincerely, 

RoxALD  Reagan,  Govet~nor. 

Mr.  Chairman,  we  appreciate  tlie  opportmiity  to  appear  here  today. 
We  are  in  t]ie  position  of  apologizing  to  some  degree  for  botli  the 
growth  of  tlie  State  of  California  and  its  litigiousness.  However,  we 
don't  feel  we  are  wholly  responsible  for  the  latter,  and  we  hope  both 
are  leveling  off  somewhat. 

Senator  Bukdick.  I  am  sure  the  other  49  States  have  experienced 
your  problem  at  one  time  or  another. 

Mr.  Stevens.  They  have,  Mr.  Chairman.  We  have  hopes  of  improve- 
ment, however,  and  would  also  note  that  some  of  the  litigiousness  is 
not  entirely  our  fault.  Congress  has  conferred  jurisdiction  in  the  past 
few  years  that  did  not  exist  previously  and  the  couits  have  themselves 
assumed  some  jurisdiction,  too. 

We  appreciate  the  intense  and  serious  consideration  which  this  sub- 
committee is  giving  to  what  is  obviously  a  very  serious  problem  for  the 
State  of  California. 

The  Commission  on  Revision  of  the  Federal  Court  Appellate  System 
has  acted  within  necessarily  short  time  limits  on  a  serious  question,  and 
of  course,  has  recommended  that  the  geographical  boundaries  of  the 
ninth  circuit  be  changed  to  diminish  the  heavy  workload  problems. 

Of  most  concern  to  us,  of  course,  is  the  proposal  that  the  state  De 
split  between  two  Federal  circuits.  The  Commission,  in  its  report,  has 
properly  observed,  we  feel,  that  procedures  to  enhance  the  abilities  of 
the  courts  of  appeals  to  dispose  of  the  business  before  them  do  deserve 
greater  study.  Certainly  such  study  is  in  order.  We  hope  that  it  can  be 
achieved  to  a  greater  degree  before  Congress  should  launch  upon  the 
serious  step  of  changing  wliat  is  a  ]:)olitical,  legal,  and  social  entity,  the 
State  of  California.  Senator  Fannin  has  referred  to  the  ties  that  bind 
Arizona  and  California.  We  would  respectfully  submit  that  these  ties 
are  even  closer  between  the  northern  and  southern  halves  of  the  State. 

In  its  report  the  Commission  has  pointed  out  its  reluctance  to  dis- 
turb institutions  which  have  acquired,  not  only  the  respect,  but  also 
the  loyalty  of  their  constituents.  Furthermore,  the  report  notes  that 
Congress  has  before  it  proposed  legislation,  which,  if  enacted,  may 
bring  significant  relief  to  both  the  appellate  and  the  district  courts. 
Caseload,  the  Commission  itself  notes,  is  but  one  of  a  niunber  of  factors 
relative  to  circuit  realignment,  and  the  procedures  which  enhance  the 
ability  of  the  courts  of  appeals  to  dispose  efficiently  of  the  business 
before  them  may  well  be  of  greater  significance. 
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We  believe  that  ]")rocedural  reforms  in  tlie  loiio-  run  will  jirovide 
the  only  real  answer  to  the  problems  of  Federal  judicial  workloads. 
We  believe  the  ansAver  lies  somewhere  between  the  suro-ery  proposed  bv 
the  Commission  and  the  mere  mechanical  addition  of  judges  to  an  al- 
ready overburdened  circuit. 

As  the  ABA's  Special  Comniittee  on  Coordination  of  Judicial 
Improvements  has  observed,  there  is  a  clear  need  for  structural  and 
procedural  changes  in  the  courts  of  appeals.  Although  that  commit- 
tee has  endoT'sed  the  report  of  the  Commission,  in  doing  so  it  has 
expressly  stated  that  such  a  proposal  should  not  be  interpreted  as  an 
expression  of  confidence;  it  has  stated  that  realignment  will  provide 
mere  ten.iporary  relief. 

The  State  Bar  of  California  in  its  presentation  has  noted  the  large 
number  of  civil  and  criminal  cases  filed  involving  the  State  of  Cali- 
fornia directly.  In  the  past  3  years  the  Federal  district  courts  have 
had  349  such  filings  in  the  civil  field  and  1,012  in  the  criminal  field. 
During  the  past  3  years  the  courts  of  appeals  have  entertained  appeals 
in  58  civil  cases  and  in  179  criminal  cases  in  which  the  Attorney 
General  represented  the  State  of  California  or  one  of  its  agencies. 
This  does  not  represent  the  total  number  of  cases  in  which  the  State 
of  California  is  involved,  because  there  are  some  agencies  in  which 
the  State  is  represented  by  counsel  other  than  the  .Vttorney  General, 
and  there  are  some  cases  in  which  special  counsel  have  been  appointed. 
HoweA'er,  it  does  represent.  I  think,  a  fair  example  of  the  significance 
of  tills  problem  to  the  State. 

There  are  a  number  of  programs  reaching-  i-he  mr^h  c'lvcmt  wh.ich 
are  of  substantial  importance  to  the  entire  State.  For  instance,  of 
course,  the  field  of  prison  regulation  is  subject  to  increasing  Federal 
judicial  review.  Our  department  of  cori-ections  maiiitains  institutions 
throughout  the  State.  Different  rules  from  difi'erent  circuits  coidd 
raise  insurmoimtable  administrative  problems.  In  this  respect,  the 
ninth  ciivuit  as  a  practical  matter  is  the  court  of  final  review  when 
the  Federal  law  is  applied  to  Califoi-nia  ])rocedures. 

Since  the  Federal  courts  are  entertainiuii'  cases  involvino;  extensive 
questions  of  prison  management  and  control — such  as  mail  regula- 
tions, access  to  media  and  access  to  visitors — jucliciallv  enunciated 
rules  could  be  different,  depending  on  the  location  of  the  prison, 
and  their  eventual  resolution — in  the  form  of  U.S.  Supreme  Court 
review  or  consolidation — could  be  extremelv  difficult. 

If  in  fact  there  were  a  period  in  which  difi'ei-ing  rules  were  appli- 
cable, claims  of  denials  of  equal  protection  might  possibly  be  raised. 
_  The  substantive  criminal  law  is  also  suliject  to  different  interpreta- 
tions. The  entire  criminal  law^  could  be  effected  by  a  ])roposed  divi- 
sion. The  op])ortunities  now  for  diverse  judicial  division  are  ripe, 
and  we  hope  they  will  not  be  multiplied.  For  example,  in  the  field 
of  obscenity  the  State  law  has  been  held  by  a  Federal  district  court 
to  be  unconstitutionally  vague.  Previously,  the  California  Supreme 
Court  had  upheld  that  statute.  If  two  circuits  reached  a  different  con- 
clusion. State  authorities  would  hesitate  to  enforce  State  statutes 
uniformly.  There  is  sufficient  confusion  now,  we  submit,  and  we  hope 
there  is  not  the  opportunity  for  additional  confusion  in  tlie  future. 

In  the  same  field,  a  State  court  held  that  no  prior  adversary  Iwar- 
ings  are  required,  and  the  ninth  circuit  reached  a  contrary  decision. 
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Until  that  decision  reached  the  U.S.  Supreme  Conrt.  serious  prob- 
lems of  uniform  law  enforcement  were  presented.  The  existence  of 
two  circuits  within  the  same  State  would,  we  feel,  accentuate  such 
pi-oblems. 

In  the  juvenile  field  there  are  similar  problems.  The  ninth  circuit 
held  that  State  procedures  for  transferring-  juveniles  to  a  court  for 
handling  resulted  in  the  violation  of  the  double  jeopardy  provisions, 
whereas  the  fifth  circuit  had  ruled  that  no  such  jeopardy  occurred.  At 
least  the  ninth  circuit  was  a.  court  of  last  resort  for  the  State  of  Cali- 
fornia— the  entire  State  and  the  entire  juvenile  justice  system.  Prece- 
dents from  two  circuits  would  have  accentuated  and  greatly  pro- 
longed the  confusion  existing  already.  In  addition,  we  do  believe  that 
with  the  possibility  of  two  different  rules  of  law,  and  two  different 
courts,  forum  shopping  would  be  a  temptation  and  a  danger. 

Problems  also  exist  in  the  civil  field,  because  here  the  development  of 
State  resources  and  the  implementation  of  State  programs  would  be 
involved.  The  ninth  circuit  has  presently  before  it  a  case  involving 
ownei-ship  in  geothermal  resources  patented  by  the  Federal  Govern- 
ment and  snbject  to  a  reservation  of  minerals.  These  resources  exist  in 
both  the  northern  and  southern  parts  of  the  State.  Presently,  in  North- 
ern California  such  plants  provide  500,000  kilowatts  of  electricity. 
Until  an  answer  is  supplied  as  to  the  issue  of  surface  ownership  and 
mineral  ownership,  the  further  development  of  this  important  resource 
will  be  delayed  and  inhibited.  Confusion  over  the  issue,  if  it  arises 
l:)etween  two  circuits,  could  result  in  two  different  Federal  rulings  con- 
cerning the  nature  and  ownership  of  geothermal  resources  in  Califor- 
nia. It  is  unlikely  further  development  will  proceed  as  long  as  con- 
fusion exists.  Hopefully  the  ninth  circuit  will  resolve  what  two  circuits 
mav  fail  to  resolve. 

In  the  welfare  field  we  ha^-e  had  numerous  cases.  Recently  the  ninth 
circuit  has  had  occasion  to  rule  on  many  such  cases,  including  questions 
concerning  the  necessity  to  make  retroactive  payments  and  the  need  for 
payment  of  overtime  pay  for  women  under  California  law.  Ninth 
circuit  rulings  on  such  questions  have  decided  the  questions  for  the 
State  of  California  and  for  the  State  welfare  program. 

California  has,  of  course,  a  multi-billion  dollar  project  involving  the 
movement  of  water  from  the  north  to  the  south.  This  project  is  cur- 
rentlv  in  the  process  of  im])lementation.  The  source  of  water  developed 
is,  of  course,  in  the  northern  part  of  the  State.  There  are  projected 
deliveries  to  31  water  distribution  agencies,  beginning  in  the  San  Joa- 
quin Yallev  and  the  northei-n  ]^art  of  the  Drojected  new  ninth  circuit 
and  extending  into  soutliern  California  as  far  south  as  San  Dieffo.  Liti- 
o-.ition  challeno-iiig  the  present  proie^^t  is  currentlv  in  trial  in  the  U.S. 
District  Court  for  the  Northern  District  of  California.  Should  that 
district  cortrt  decision  be  appealed  under  the  existing  organization  of 
tlie  ninth  circuit,  a  ndin.fj  from  that  circuit  court  will  have  statewide 
r.nplication.  If  two  apDellato  decisions  were  issued,  however,  the  water 
nlant  could  be  indefinitely  delayed  pendins;  final  decision  by  the  U.S. 
Sujireme  Court.  The  problem  is  far  from  theoretical,  inasmuch  as 
the  Federal  circuit  courts  are  now  divided  on  a  number  of  important 
questions  which  are  involved  in  such  lititration,  such  as  the  applica- 
tion of  the  National  Environmental  Policv  Act.  the  Elvers  and  Har- 
bors Act  of  1899,  and  other  Federal  statutes  which  are  applicable  in 
the  inextricable  relationship  we  have  with  the  Federal  Government  in 
such  programs. 
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We  hesitate  to  state  that  the  satisfactory  answer  can  be  to  resolve 
such  problems  at  the  U.S.  Supreme  Court  level  in  every  case.  On  the 
coiitrary,  the  overwhelming  caseload  of  the  U.S.  Supreme  Court  has 
been  the  subject  of  even  more  intensive  controversy  than  the  one 
presently  before  this  subcommittee.  Recently  Chief  Justice  Burger 
has  emphasized  the  necessity  for  procedural  refomis  rather  than 
the  mechanical  addition  of  new  judges,  whether  through  the  creation 
of  new  courts  or  through  additions  to  existing  ones. 

To  utilize,  as  the  Commission's  report  suggests,  such  devices  as 
motions  for  stay,  injunctions,  and  multicourt  consolidations  would 
not  only  require  additional  legislation;  it  could  impose  additional — 
and  time  consuming — delays  in  the  form  of  threshold  litigation.  Such 
devices  were  not  designed  for  such  purpose  and  are,  we  feel,  at  best 
makeshift  remedies  for  the  problems  caused  by  splitting  the  State. 

We  earnestly  suggest  that  other  remedies  are  available  and  reiterate 
our  desire  to  work  with  the  committee,  the  Commission  and  others  in 
helping  to  achieve  them.  Obviously,  there  is  a  need  for  relief.  Pend- 
ing the  Commission's  study  of  procedural  alternatives,  other  solutions 
are  possible.  As  Justice  Friendly  stated,  "If  a  stream  is  a  mounting 
flood,  commonsense  would  dictate  consideration  of  measures  to  di^^ert 
a  portion  of  the  flow."  Alternatives  are  presently  available  which 
could  provide  some  immediate  assistance  to  the  ninth  circuit.  The 
obvious  one,  of  course,  is  the  creation  of  new  judgeships,  which  is 
also,  as  I  understand,  before  this  body  and  Congress.  The  Judicial  Con- 
ference, in  1971,  concluded  that  a  court  of  more  than  15  would  be  un- 
workable. The  ninth  circuit  now  has  1?>  judgeships,  Avhich  is  admit- 
tedly a  large  number.  However,  the  proposed  addition  of  at  least  two 
judgeships  at  tliis  time  could  be  achieved  without  reaching  the  Con- 
ference's maximmn  limit. 

Secondly,  the  subcommittee  has  considered  the  establishment  of  two 
divisions  within  the  ninth  circuit.  We  will  not  belabor  this  problem. 
We  know  now,  however,  that  presently  the  overwhelming  bulk  of 
litigation  being  decided  before  the  ninth  circuit  is  being  decided  by 
panels.  The  panel  precedent  could  be  effectively  utilized  in  such  a 
system.  A  thoughtful  study,  which  was  prepared  for  the  Federal  Courts 
Committee  of  the  State  Bar,  shows  that  the  panel  system  has  wide- 
spread use  and  relative  efficiency.  As  I  understand,  the  original  Fed- 
eral court  of  appeals  was  a  three-judge  court.  It  has  been  suggested 
that  the  three- judge  panel  provides  the  most  efficient  hearing  tribunal, 
because  of  the  facility  by  which  informal  conferences  can  be  held  and 
the  minimum  delay  in  asseml)]ing  judges.  One  study  lias  indicated 
that  the  average  elapsed  time  from  oral  argument  to  judgment  rose 
from  214  months  to  41/^  months  if  the  court  en  banc,  rather  than  a 
panel,  heard  the  case  in  a  particular  circuit. 

In  addition,  we  would  suggest  that  the  increased  dismissal  of  frivol- 
ous appeals  on  motion  could  be  utilized.  An  analogy  is  now  being  at- 
tempted with  some  success  in  the  State  of  California,  in  which  appeals 
are  increasingly  being  made  the  subject  of  motion  by  this  office  rather 
than  undergoing  the  full-scale  hearing  procedure.  An  appeal  which 
is  obviously  frivolous  or  lacks  merit  on  its  face,  wo  believe,  should  be 
effectively  disposed  of  by  motion  rather  than  a  full  hearing. 

Then  diversity  jurisdiction,  we  feel,  deserves  reexamination.  The 
screening  of  cases  has  b-oi\  utilized  with  varying  degrees  of  success. 
Once  again,  as  Justice  r,;u'ger  noted : 
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.  .  .  [I]t  is  not  surprising  witli  criminal  appeals  available  at  public  expense  to 
every  convicted  indigent  defendant,  most  take  appeal.  ...  It  may  be  that  the  time 
has  come  to  consider  whether  some  other  alternative  is  available.  .  .  . 

Twenty  years  ago,  complaints  filed  in  the  Federal  courts  by  prisoners  in  state 
prisons  were  hardly  enough  to  give  any  concern.  ...  In  fiscal  1972  there  were 
more  than  16.0()0  ijetltions  of  various  kinds  challenging  the  validity  of  the  con- 
viction, even  after  full  review  by  other  courts. 

I  would  also  point  out  that  within  recent  years  more  than  4,000  addi- 
tional cases  have  been  filed  under  the  Civil  Rights  Act  claiming  mis- 
treatment or  denial  of  rights.  The  Justice  points  out  one  case— ad- 
mittedly an  extreme  one — ^in  which  a  prisoner  in  a  State  penitentiary 
filed  a  complaint  under  the  Civil  Kiglits  Act  claiming  a  prison  guard 
had  arbinarily  taken  cigarettes  from  him.  The  complaint  was  dis- 
misseil.  a)id  the  prisoner  then  took  an  appeal  to  a  three-judge  circuit 
court,  where  three  judges,  after  reading  briefs  and  considering  his 
arguments,  Avrote  an  opinion  remanding  the  case  with  instructions 
to  conduct  a  trial  on  the  merits. 

Alternatives  can  be  and  should  be  considered.  Justice  Burger  has 
aptly  pointed  out  that  all  these  matters  ai'e  within  the  jurisdiction  of 
the  Commission  on  the  Revision  of  the  Federal  Court  Appellate  Sys- 
tem, lie  has  suggested  that  such  things  as  a  statutory  procedure  for  ad- 
ministrative review  of  prisoner  complaints,  both  State  and  Federal, 
might  be  established,  and  that  informal  grievance  procedures  could  be 
establislied  in  the  State  prison,  to  hear  prisoner  complaints  subjecti^■ely 
and  to  deal  with  them. 

Tlie  experiences  of  the  attorney  generals  of  all  our  States  indicate 
that  there  is  a  need  foi-  relief  in  this  area.  A  special  committee  of  the 
National  Association  of  Attorneys  General  found  that  the  Federal 
habeas  coipus  filings  alone  had  increased  from  1,020  in  1961  to  -'.063 
in  1970  nationally.  The  percentage  of  such  filings  has  increasetl  from 
4  to  18  percent  of  the  total  Federal  district  court  workload.  The  asso- 
ciation ha5  requested  legislation  imposing  reasonable  limits  on  col- 
lateral attack  in  the  Federal  courts,  providing  an  adequate  opportunity 
for  review  and  for  hearing  on  the  merits  has  been  provided. 

Of  course,  other  proposals,  such  as  Judge  Ainsworth's  proposal  for 
a  special  court  to  entertain  questions  of  Federal  criminal  appeals  and 
State  criminal  appeals  in  which  a  Federal  question  has  been  raised,  as 
well  as  those  complaints  with  regard  to  prison  conditions,  merit  some 
consideration. 

In  addition,  we  believe  that  other  procedural  alternatives  deserve 
serious  considerations.  We  know  we  are  receiving  this  consideration 
here. 

The  Commission  has  adopted  a  number  of  special  criteria  in  making 
its  recommendations.  First  of  all,  they  said,  where  practicable,  a  cir- 
cuit should  be  composed  of  at  least  three  States,  and  in  no  eAent  should 
a  one-State  circuit  be  created.  Second,  no  circuit  should  be  created 
which  would  immediately  require  more  than  nine  active  judges. 

Thii'd.  to  the  extent  practicable,  the  Commission  contended  that  a 
circuit  ,-:iOuM  contain  States  with  a  diversity  of  po])ulation. 

Fourth,  of  course,  the  Commission  raised  the  issue  of  excessive  in- 
terference with  present  patterns.  The  greater  dislocation  involved  in 
any  plan  of  realignment,  the  larger  the  coimtervailing  benefit  should 
be  to  justify  the  claim. 
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Fifth,  they  recommended  that  no  circuit  contain  noncontiguous 
States.  Alternatives  compatible  Avith  the  Commission's  criteria  are 
available  for  the  realignment  and  handling  of  the  ninth  circuit  \York- 
load  jjending  more  procedural  revievr,  and  such  alternatives  can  be 
woi'ked  out  without  interference  with  present  patterns.  These  alter- 
natives have  been  discussed  at  length  already  before  the  subcommit- 
tee and  we  know  the  subcommittee  is  thoroughly  familiar  with  them. 

We  commend  careful  consideration  by  the  subcommittee  of  them, 
and  we  note  that  there  are  several  notes  of  optiuiism  in  the  pi-esent 
sad  ])icture  with  regard  to  the  circuit  workload.  A  meml^er  of  the  spe- 
cial committee  of  the  San  Francisco  Bar  Association,  who  Avill,  I  un- 
derstand. ;i])peai"  before  this  subcommittee,  lias  fouud  tbat  tlie  ninth 
circuit  filings  in  the  lirst  5  months  of  1975  were  onlv  s^i^htlv  more 
than  the  same  period  in  1973,  1.046  as  aganist  1,037.  whde  disposition 
increased,  suggesting  a  possible  leveling  off  of  case  load.  Tlie  Adminis- 
trative Office  of  the  I'.S.  Courts  is  not  yet  j^rogramed  to  identify  tlie 
circuit  court  appeals  by  district  of  origin,  biif  othei-  distinctions  exist. 
Foi-  instance,  ci-iminal  matters  take  about  half  the  time  civil  matters 
do.  Tliere  is  at  least  a  temporary  pause  in  the  ninth  circuit's  caseload 
to  ])ermit,  we  li()j:>e.  further  analysis  before  a  final  geograi^bical  de- 
cision. 

Tlie  Commission  specifically  objected  to  reorganization  plans  re- 
taining the  State  of  California  as  a  geographical  unit  on  several 
grounds:  first,  tliat  it  would  lack  di\ersity  of  background  caused  by 
judges  from  different  States.  We  would  submit  that  few  geographical 
areas  have  the  diversity  of  California  in  its  present  form,  since  it  is 
one  of  the  most  metropolitan  and  most  rural  of  states. 

Tlie  fact  that  only  two  Senators  would  be  consulted  in  the  appoint- 
ment ))rocess  was  criticized  by  the  Commission.  It  seems  irrelevant  to 
us.  As  a  matter  of  fact,  we  feel  that  a  single  Senator  of  lonof  tenure 
may  be  more  immune  from  tlie  considerations  which  disturb  the  Com- 
mission than  a  number  lacking  sufficient  tenure. 

Basically,  we  fear  the  proposed  appellate  review  devices  would 
have  the  effect  of  increasing  rather  thnn  diminishing  workloads.  The 
Commission  contended  that,  for  the  five  Northwestern  States,  they 
w^ould  not  be  warranted,  inasmuch  as  the  appeals  from  such  States 
w^ere  such  a  small  part  of  the  circuit.  Time  did  not  permit  the  Com- 
mission to  make  any  population  projections.  We  submit  the  solu- 
tion w^ould  be  to  have  the  subcommittee  make  such  studies,  utilizing 
ncAv  data  from  the  State  courts  and  demogra]>hic  data  from  the  States 
involved.  The  State  of  Oregon  has  reported  to  us  steadily  increasing 
immigration  from  California,  representing  a  note  of  hope  at  least 
that  the  Northwest  will  some  day  in  the  near  future  reach  a  sub- 
stantially higher  population  than  it  has  now. 

To  conclude,  the  ninth  circuit  now  has  !?>  authorized  judgeships  and 
an  admittedly  heavy  workload.  Faced  with  the  pressures  of  the  dead- 
lines before  it,  the  Commission  has  made  a  proposal,  receiving  rela- 
tively little  h('aring,  Avhich  would  have  far  reaching  effect  on  Cali- 
fornia. Such  a  pi-oposal  should  not  be  adopted  without  further  serious 
study.  More  consideration  must  be  given,  we  submit,  to  the  burden  of 
litigation  which  the  various  Western  States,  in  addition  to  California, 
will  enjoy  in  the  future — to  changing  growth  patterns,  to  the  nature 
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of  tlie  judicial  workload  of  the  Federal  courts,  and  to  procedures  to 
impose  reasonable  limitations  on  the  explosion  of  litigation  which 
has  arisen  during  the  past  few  years. 

The  ninth  circuit  has  an  extremely  heavy  workload  which  must  be 
alleviated.  However,  we  cannot  agree  with  the  specific  recommenda- 
tion that  has  been  made.  In  the  meantime,  we  would  hope  that  Congress 
could  act  to  increase  the  judges  available  for  work  in  the  ninth  circuit 
and  to  adopt  interim  relief. 

Senator  Buhdrk.  Thank  you  very  much  for  your  contribution. 

Mr.  Stevens.  Thank  vou,  Mr.  Chairman. 

Senator  Burdick.  Your  thoughts  seem  to  be  that  we  should  do  more 
studying  before  we  make  this  decision.  In  the  meantime  what  happens 
to  tlie  caseload  ?  What  happens  to  the  backlog  while  we  are  studying '? 

Mr.  Stevens.  We  apprectiate  this  concern,  and  I  think  it  is  very 
appropriate.  We  hope  that  there  are  several  devices  available  which 
can  assist  the  ninth  circuit  in  dealing  with  its  caseload. 

First  of  all,  we  would  be  more  than  happy  to  cooperate  with  the 
increased  utilization  of  motions  for  the  dismissal  of  appeals  which 
lack  merit  on  their  face. 

Senator  Bi  rdick.  I  am  sure  any  judge  will  tell  you  that  it  often 
takes  as  much  time  to  consider  a  motion  as  it  does  a  case. 

:Mr.  Stevens.  That  may  be,  Mr.  Chairman.  It  is  an  experiment  that 
we  are  attempting  in  the  California  appellate  courts  in  the.  hopes  that 
it  will  save  time  rather  than  utilize  just  as  much.  We  are  getting  some 
experience  with  that,  and  I  hope  it  will  prove  favorable. 

Senator  Burdick.  You  mentioned  procedural  lefornis,  and  sug- 
gested tliat  tliere  might  be  something  done  about  diversity  jurisdic- 
tion. This  subcommittee  has  been  trying  to  do  that  for  several  years, 
but  the  lawyers  are  fighting  any  diversity  change  like  tigers. 

Mr.  Stevens.  I  can  understand  your  problem,  Mr.  Chairman. 

Senator  BrRDiCK.  We  liavc  to  deal  with  things  as  they  are.  Now 
how  do  you  suggest  we  change  di\ersity  ? 

]Mr.  Stevens. T  can  understand  the  problem  and  the  reason  that  it 
hasn't  been  solved  as  yet.  We  hope  that  some  progress  can  be  made 
if  the  alternatives  seem  obvious  enough. 

Senator  Burdick.  When  the  Board  of  Governors  of  tlie  A.B.A. 
sends  a  resolution  in  a  letter  to  the  committee  and  says  nothing  about 
diversity,  I  wonder  if  that  really  is  an  alternative. 

Mr.  Stevens.  I  admit,  nothing  could  be  easier  than  coming  in  and 
attacking  proposals  before  3'ou,  and  that  finding  reasonable  a'terna- 
tives  is  harder. 

Senator  Burdick.  Well,  given  the  size  of  these  caseloads  we  are  talk- 
ing about,  I  wonder  if  changes  in  diversity  jurisdiction,  even  if  ac- 
complished, will  provide  very  much  relief.  We  are  still  looking  at  very 
heavy  caseloads. 

Mr.  Stevens.  That  is  right.  It  is  by  no  means  a  final  solution,  ]\rr. 
Chairman. 

There  are  a  number  of  things  we  lioped  would  assist,  but  obviously 
no  one  of  them  is  going  to  solve  our  ])roblem. 

Senator  Burdick.  You  mentioned  prisoner  cases  and  diversity.  Vriiat 
other  things  miglit  we  do  to  save  judge  ])ower  ? 

]Mr.  Ste\-ens.  Basically,  these  are  the  immediate  ones  which  have; 
come  to  mind. 
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Habeas  in  Federal  court  actions,  Federal  civil  rights  actions  which 
we  discussed,  the  question  of  diversity  jurisdiction  which  must  be 
considered 

Senator  Burdick.  What  do  we  do  about  habeas  ? 

Mr.  Stevens.  Well,  we  have  a  proposal  which  is  presently  pending 
before  both  houses.  That  has  been,  in  successive  years,  to  limit  the 
utilization  of  habeas  in  the  form  of  review  of  State  court  judgments 
which  ha\e  already  been  considered,  and  an  adequate  opportunity 
given  to  defend  at  the  State  court  lo\ol. 

Senator  Burdick.  You  still  have  the  problem  of  that  big  workload. 
We  have  asked  witness  after  witness  if  lie  had  any  alternative  but  to 
go  by  the  suggestions  of  the  Commission.  None  have  yei;  come  for- 
ward with  sj^ecificity. 

Mr.  Stevens.  Yes,  Mr.  Chairman.  Of  course,  the  subcommittee  has 
had  before  it  the  proposal  with  regard  to  division,  and  the  proposals 
with  regard  to  California  as  a  single  circuit  or  one  which  is  aligned 
witli  perhaps  Nevada  or  one  other  additional  State.  These  admittedly 
would  not  have  the  same  symmetry  of  figures  that  would  be  the 
case  if  the  Commission's  proposal  were  adopted.  But  nevertlieless,  it 
would  avoid  some  of  the  problems  which  wo  think  are  so  severe  in 
dividing  the  State  in  two. 

Senator  Buroick.  Are  you  aware  of  the  testimonj'  before  this  com- 
mittee that  it  is  the  consensus  of  the  judges,  at  least,  that  once  you  pass 
the  figure  "nine"  for  the  number  of  circuit  judges,  you  then  get  into 
the  area  of  diminishing  returns  ?  That  opinion  is  upheld  by  statistics, 
too.  When  you  pass  nine,  your  workload  per  judge  is  reduced  because 
of  administrative  travel  and  other  problems.  Do  you  agree  with  that? 

]\Ir.  Stevens.  I  have  heard  such  testimony,  Mr.  Chairman.  I  am  sure 
that  a  nine-judge  court  would  be  the  best  possible  solution.  I  believe 
that  much  of  this  testimony  has  been  based  on  the  belief  that  there  is 
a  necessity  to  have  more  en  banc  hearings.  I  am  not  sure  this  has  been 
conclusiA^ely  established,  or  that  the  use  of  the  present  panel  system  is 
not  perhaps  just  as  efficient,  considering  the  relative  disuse  of  en  banc 
hearings  even  in  smaller  circuits. 

Senator  Burdick.  I  believe  that  you  have  recently  had  33  en  banc's 
in  tiie  ninth  circuit.  How  else  can  you  handle  them  but  by  calling  in 
everybody  from  all  parts  of  the  district?  How  else  can  you  handle  an 
en  banc  hearing? 

Ml-.  Stevens.  That  is  a  tremendous  problem  in  court  administration, 
]Mr.  Chairman.  If  a  split  is  made  at  the  level  of  the  Northwest  States, 
however,  I  would  suggest  that  much  of  the  travel  will  be  eliminated. 
It  isn^t  half  as  hard  to  get  from  Los  Angeles  to  Seattle. 

Senator  Burdick.  That  is  one  problem  we  have  when  we  start 
increasing  judges.  The  en  banc  problem  gets  greater  and  greater. 

Mr.  Stevens.  There  is  no  question  of  that. 

Senator  Burdick.  I  have  a  very  important  engagement.  If  you  have 
no  objection,  technical  questions  iDy  the  staff  will  now  be  asked.  Do  you 
mind  if  I  am  absent? 

]Mr.  Stevens.  No. 

Senator  Burdick.  Thank  you,  again. 

]SIr.  Westphal.  Mr.  Stevens,  in  your  testimony  you  made  reference 
to  Judge  Friendly 's  proposals  about  how  you  handle  the  problems  of 
a  stream  of  cases  when  the  floodgates  have  overflowed.  Of  course,  there 
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are  a  couple  of  ways  to  take  care  of  that  stream.  Out  in  tlie  mid  western 
])art  of  the  country,  which  has  a  very  flat  terrain,  they  have  built  what 
they  call  "judicial  ditches."  They  are  drainage  ditches,  but  they  are 
called  "judicial  ditches,"  because  usually  the  water  course  extends 
beyond  county  lines  and,  rather  than  let  the  county  board  take  juris- 
diction over  it,  they  refer  it  to  the  district  court.  The  district  court 
then  decides  how  this  stream  that  has  overflowed  is  going  to  be  prop- 
erly drained  so  that  all  the  land  around  it  will  not  be  flooded.  Basically, 
you  can  help  prevent  flooding  by  cleaning  out  the  deadwood,  silt,  and 
everything  else  so  that  the  stream  can  carry  the  capacity  it  was 
intended  to  carry. 

I  take  it  your  suggestion  about  i-esolving  frivolous  and  unmeritori- 
ous  appeals  by  motion  practice  is  in  that  vain.  It  is  an  attempt  to  get 
some  of  the  deadwood  out  of  the  stream  of  judicial  business  that  comes 
into  the  courts  of  appeals.  Do  you  think  that  is  a  fair  analogy? 

Mr.  Ste\'exs.  That  is  correct. 

Mr.  Westphal.  The  problem  is  that  someone  has  to  make  the  deter- 
mination whether  the  mattei-  is  frivolous  or  unmeritorious.  If  that 
determination  is  made  by  a  judge,  as  the  chairman  indicated,  it  still 
takes  time  for  the  judge  to  review  the  case,  read  the  record,  read  the 
bi'iefs  and  come  to  this  conclusion.  There  are  appellate  judges  M'ho 
have  told  us  that  it  is  much  easier  to  schedule  the  thing  for  oral  argu- 
ment, because  then  you  can  dispose  of  it  faster,  giving  greater  satisfac- 
tion to  counsel,  than  if  vou  determine  it  after  the  so-called  screening; 
process. 

The  other  waj'  that  you  can  remove  deadwood  from  the  stream  of 
judicial  business  is  to  have  the  determination  that  the  case  is  frivolous 
or  unmeritorious  made  by  a  core  of  law  clerks  or  "staff  attorneys," 
without  the  intervention  of  the  judge.  How  long  do  you  think  that  the 
Bar  of  California,  or  of  any  other  State,  would  tolerate  a  procedure 
under  which  that  decision  Avas  made  by  a  staff  attorney  without  the 
intervention  of  a  judge  ?  How  long  do  you  think  the  bar  of  any  State 
would  be  satisfied  with  that  type  of  decision  ? 

Mr.  Stevens.  That  determination  must  be  judicially  made. 

Mr.  Westphal.  Suggestions  have  been  made  that  there  is  so  great 
a  volume  of  this  so-called  deadwood,  consisting  of  frivolous  and  un- 
meritorious claims,  and  that  the  judges  are  so  overworked,  that  there 
is  a  tendency  to  accept  the  decision  of  the  clerk  or  "staff  attorney."  You 
then  run  the  risk,  in  the  eyes  of  some  lawyers,  that  you  are  forcing 
that  judge  to  simply  rubberstamp  whatever  his  law  clerk  recommends 
to  him,  simply  because  he  is  so  busy  trying  to  keep  up  with  the  opinions 
he  has  to  write,  briefs  he  has  to  read  in  preparation  for  oral  argument, 
and  listening  to  oral  argument  that  he  doesn't  have  time  to  pause  and 
reflect  upon  the  recommendations  given  by  his  staff.  You  do  recognize 
that  there  are  these  pros  and  cons  to  this  possiliility  of  clearing  the 
deadwood  from  the  stream  of  judicial  business,  don't  you  ? 

Mr.  Stevens.  Of  course.  This  has  to  be  viewed  with  i-espect  to  the 
entire  workload  prol)lem,  with  determination  of  appeals  on  the  merits 
as  well  as  determinations  of  motions. 

Mr.  Westphal.  Now,  the  Commission,  in  phase  II  of  its  work,  lias 
in  fact  received  testimony  from  one  intermediate  courts  of  appeals  in 
which  it  explained  the  procedure  by  which  it  employed  staff  attorneys 
to  go  through  this  culling  pi-ocedm-e  and  recommend  a  rather  summary 
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termination  of  cases  lacking  in  substance.  The  very  question  that  I 
just  posed  was  raised  by  the  commission.  While  much  had  been  said 
for  it  in  terms  of  expediency  and  efficiency,  something  can  be  said 
against  it  because  of  the  risk  that  you  may  create  a  rubberstamp  proce- 
dure which  will  satisfy  neither  the  litigant  nor  the  attorney.  There 
are  real  problems  with  that  type  of  an  attempt  to  avoid  the  flow. 

Now,  there  is  another  way  that  jou  can  avoid  the  flow  of  judicial 
business.  You  can  make  some  major  changes  in  the  channel  of  the 
stream.  You  can  impound  some  waters  at  the  head  of  the  stream 
and  impound  others  at  various  intervals  along  the  stream.  Tliis 
is  an  approach  that  some  of  these  circuits  have  employed  quite  un- 
consciously, probably  without  any  volition  on  their  part.  We  ha\-e 
heard  testimony  that  601  cases  ready  for  argument  have  been  im- 
pounded and  they  have  been  held  "impounded"  for  some  5  or  6  montlis 
waiting  for  the  judges  of  that  court  to  have  sufficient  time  to  hear  the 
oral  arguments  in  them.  We  have  heard  about  impounding  case?  at  a 
later  stage  in  the  stream  where  there  are  a  large  number  of  cases  that 
are  held  awaiting  decision  for  a  period  of  8  months,  and  some  for  a 
period  of  9  months.  That  type  of  impounding,  it  seems  to  me,  is  not 
acceptable  in  our  concept  of  due  process.  Would  you  agi-ee  with  that 
analysis? 

Mr.  Stevens.  Obviously  any  solutioji  that  is  suggested  is  going  to 
have  problems,  and  I  think  your  analyses  are  good  ones. 

]Mr.  Westpiial.  There  is  another  way  of  changing  the  structure  of 
the  streiim  thnt  has  ovei-tiooded,  and  that  is  to  have  two  channels  for 
that  stream  where  you  previously  liave  had  one.  If  you  can  put  half  of 
the  fioodwater  in  a  new  channel  that  is  just  as  big  as  the  old  channel 
was,  then  you  perhaps  can  avoid  the  flood  that  way.  It  seems  to  me 
that  this  i«,  basically,  the  recommendation  of  the  Commission  on 
Revision  of  the  Appellate  Court  System :  to  give  two  channels  to 
handle  a  flood  of  2,700  cases  which  the  present  channel  of  13  judges 
is  ph3-sically  incapable  of  handling  with  a  degree  of  relative  dispatr-h. 

Ml-.  STf:vExs.  The  general  present  Federal  policy  as  T  understand  it. 
if  it  engages  in  creating  two  channels  where  one  existed  before,  is  to 
prepare  a  fairly  exhaustive  environmental  impact  report.  Such  proj- 
ects in  the  past  have  given  rise  to  considerable  controversy,  and  liti- 
gation as  to  the  adequacy  of  such  an  iinpact  report.  T  think  one  of  our 
points  here  is  that  all  of  the  impacts  to  California  must  be  given 
more  consideration.  We  are  afraid  that  the  impact  will  be  more  adverse 
than  it  is  advantageous,  considering  all  the  other  factors  involved. 

]Mr.  Westphal.  All  right.  The  Congress  asked  the  Commission  on 
Revision  of  the  Federal  Appellate  Court  System  to  study  the  en- 
vironment of  our  appellate  courts,  to  give  us  some  kind  of  an  impact 
statement,  and  some  recommendations  as  to  a  solution  for  the  problems 
which  arise  when  a  particular  a):)pellate  environment  is  somewhat 
polluted.  The  Congress  itself  has  been  subjected  to  criticism  because 
it  does  not  give  enough  consideration  to  that.  However,  in  fact,  the 
record  will  show  that  in  this  current  Congress,  the  chairman  of  this 
subcommittee  has  been  instrumental  in  preventing  some  26,000  unfair 
labor  practice  cases  from  being  thrown  into  the  Federal  district  courts 
in  lieu  of  having  them  handled  by  the  General  Counsel  of  the  National 
Labor  Relations  Boai-d.  It  will  also  show  that,  when  there  was  a  bill 
approved  to  correct  abuses  in  real  estate  closing  procedures,  where  the 
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buyer  Avas  being  allegedly  overcharpfed  on  some  real  estate  closing 
expenses,  and  the  proposed  legislation  would  have  given  a  $500  award 
of  damages  to  anybody  who  was  not  given  notice  of  the  amount  of 
closing,  that  bill  was  changed  so  that  it  would  not  corne  under  the 
jurisdiction  of  the  Federal  district  courts  but  would  only  come  under 
the  jurisdiction  of  the  State  coui-t  in  the  State  in  Avhich  that  ])articu- 
lar  piece  of  property  was  located.  I  could  cite  other  examples  of  efforts 
to  prevent  new  jurisdiction.  Xoav  there  may  indeed  be  some  criticism 
due  to  the  Congress  for  creatiuir  new  causes  of  action,  but  what  is  Con- 
gress  to  do?  We  had  a  witness  here  yesterday,  ]Mr.  Jordan  Dreifus. 
who  appeared  with  Mr.  Abel  of  the  California  State  bar.  Mr.  Dreifus. 
I  believe,  is  interested  in  some  jurisdiction  in  the  area  of  air  crash 
litigation.  Xow  if  the  Congessmen  who  study  the  problem  of  aircraft 
crash  litigation  determine  that  there  can  be  no  other  remedy  for  that 
serious  problem  than  to  create  Federal  jurisdiction,  then  I  think  the 
Congress  must  create  Federal  jurisdiction.  These  mutters  are  not 
easily  resolved  and  they  directly  influence  this  matter  of  controlling 
the  input  into  the  Federal  courts.  That  input  has  increased  and  prob- 
ably will  always  increase  until  we  find  better  ways  of  solving  disputes 
in  our  count I'y  than  bv  brinoing  them  into  courts. 

Mr.  Stea-ens.  Xo  question  about  it. 

I  believe  the  chairman  has  made  some  extremely  valuable  observa- 
tions in  his  efforts  to  act  upon  legislation  or  to  stop  legislation  which 
unnecessarily  creates  a  new  Federal  cause  of  action  immediately.  Per- 
haps the  Environmental  Policy  Act  was  another  example,  where  an 
expert  administi-ative  review  of  Federal  decisions  could  be  made  with- 
out the  need  to  immediately  resort  to  the  Federal  courts  in  every  case 
in  Avhich  Federal  action  is  questioned. 

Mr.  Westphal.  You  made  a  good  point  that  various  areas  of  law 
are  under  consideration,  but  the  problem  is  that  the  resolution  of 
those  particular  problems  is  something  that  takes  time,  and  in  the 
meantime,  as  the  chairman  said,  wliat  are  we  to  do  with  the  2,700 
cases  filed  in  the  ninth  circuit,  the  2,400  in  the  fifth  circuit,  and  the 
ever-increasing  backlog  ? 

There  are  only  a  couple  of  other  matters  I  would  like  to  mention. 

You  suggested  that  there  is  liope  ahead  because  the  statistics  for 
the  first  5  months  of  calendar  year  1974  were  somewhat  less  than  for 
the  first  5  months  of  calendar  year  15)73.  The  problem  with  tliat  sta- 
tistic is  that  those  first  5  months  of  calendar  year  1974  were  5  of  the 
last  6  months  of  fiscal  1974.  which  was  concluded  on  June  30,  1974, 
and  the  Administrative  Office  reports  that,  in  fiscal  year  1974,  the 
total  filings  in  the  ninth  circuit  increased  by  some  16  percent.  So 
instead  of  leveling  off,  I  think  we  have  to  be  able  to  recognize  that  you 
have  a  16-percent  increase  over  1973  in  the  workload  of  the  ninth 
circuit,  and  the  number  of  current  final  determinations  don't  come 
anywhere  near  meeting  that  kind  of  an  incoming  caseload. 

I  have  a  couple  questions  that  I  would  like  to  ask  you  about  the 
work  of  the  Attorney  General  of  California  as  far  as  manasrement 
of  the  litigation  of  the  State  is  concerned.  You  now  have  four  Federal 
trial  courts  in  the  State  of  California  ? 

Mr.  Stevens.  That  is  right'. 

Mr.  "Westpttal.  To  what  extent  does  the  State  get  involved  in 
litigation  in  those  Federal  courts — whether  in  the  area  of  welfare 
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cases  or  juvenile  cases  or  geotliermal  cases  or  whatever — where  the 
same  legal  issue  is  involved  in  a  case  brought  by  someone  in  the  eastern 
district  in  California  and  in  a  case  brought  by  someone  else  in  the 
central  or  southern  district  of  California  ?  How  often  has  that  occurred 
durino;  the  period  of  time  you  have  been  in  the  Attorney  General's 
office?^ 

Mr.  Stevens.  I  can't  give  you  an  exact  figure,  but  I  think  that  has 
happened  fairly  frequently  with  regard  to  criminal  cases. 

Mr.  Westphal.  In  what  way  does  the  Attorney  General  handle 
tliat  i)roblem  wlien  it  does  arise?  What  steps  do  you  take  in  that 
situation  ? 

Mr.  Stevens.  In  the  criminal  area  particularly,  we  insure  that  the 
Federal  district  court  involved  is  familiar  with  the  fact  that  the  same 
issue  has  arisen  elsewhere.  Very  often  consultation  is  impossible  or 
impractical,  and  therefore  we  at  least  appraise  the  court  of  this  fact 
and  liope  foi-,  if  not  coordination  immediately,  ultimate  coordination 
at  the  ninth  circuit  level. 

Mr.  Westphal.  Where  I  practiced  law,  and  I  think  under  the  com- 
mon law  at  least,  a  lawyer  in  that  situation  could  also  make  a  plea  of 
abatement  in  the  second  action  and  ask  that  court  to  hold  action  on 
the  issue  until  it  was  decided  in  a  court  which  already  had  the  matter 
under  consideration.  Is  that  in  effect  what  you  attempt  to  do  in  that 
situation  in  so  far  as  the  four  district  courts  in  California  goes? 

Mr.  Stevens.  Particularly  where  a  trial  is  at  issue.  Very  often  mat- 
ters can  be  disposed  of  by  motion,  but  where  a  trial  is  available,  we 
certainly  make  that  effort. 

]Mr.  Westphal.  So  in  as  far  as  this  problem  of  having  two  courts 
in  different  jurisdictions  dealing  with  the  same  issue  of  law  as  it 
affects  a  State  agency  in  the  State  of  California,  that  is  a  problem 
that  you  have  to  deal  with  now  even  though  California  is  in  its  entirety 
within  the  ninth  ci  rcuit,  isn't  that  true  ? 

Mr.  Stevens.  We  do,  suggest,  of  course,  that  all  of  the  districts  of 
the  ninth  circuit  are  subject  to  the  decisions  of  that  circuit. 

Mr.  Westphal.  Alright.  So  really  what  you  are  saying  is  that  the 
problem  with  the  po-sible  splitting,  to  use  "that  term,  of  the  State  of 
California  into  two  different  appellate  circuits  is  that  you  fear  that, 
bv  that  split,  you  would  lose  the  umbrella  effect  of  the  Ninth  Circuit 
Court  of  Appeals  as  presently  constituted  sitting  in  judgment  on  the 
work  i^rodnct  of  the  different  Federal  district  courts  in  California. 
That  is  what  you  fear,  is  it  not  ? 

Mr.  Sttevens.  That  is  correct. 

Mr.  Westphal.  All  three  of  these  bills  that  are  before  the  committee 
contain,  as  mentioned  here  earlier  this  morning,  a  provision  whereby 
the  Supreme  Court  of  the  United  States  is  required  to  take  juris- 
diction, to  grant  an  appeal  as  of  right,  in  any  case  in  which  you  would 
have  a  conflict  between  an  appellate  decision  from  the  new  ninth  cir- 
cuit and  an  appellate  decision  from  tlie  new  twelfth.  Do  you  feel  that 
that  would  be  adequate  to  resolve  the  conflict  that  you  fear  Avould 
ari«e? 

Mr.  Stevens.  No,  we  don't,  Mr.  Westiohal,  for  several  reasons.  First 
of  all,  as  I  read  the  provision  in  the  pending  legislation,  it  applies  only 
to  those  instances  in  Avhich  the  validity  of  a  State  statute  or  adminis- 
trative regulation  is  being  challenged.  It  would  not  apply  to  cases 
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where  the  courts  of  California  are  construing  California  law,  and  it 
could  very  arguably  not  be  applied  to  cases  where  the  conformity  of 
ii  State  pro^ram^ — such  as  the  water  plan — to  applicable  Federal  laws 
and  regulations  is  being  challenged.  Those  are  both  important  fields. 
Last  of  all,  I  think,  the  chairman  pointed  out  that  such  a  procedure, 
if  broadened,  as  it  would  have  to  be  to  solve  all  our  problems,  would 
iidd  once  again  to  the  workload  of  the  Supreme  Court,  perhaps  mov- 
ing us  from  the  frying  pan  into  the  tire. 

Mr.  Westphal.  Well  then,  if  you  do  have  a  possible  conflict — and 
we  liave  had  testimony  to  suggest  that  it  has  never  occurred  in  the 
last  13  years  in  as  far  as  Calif ornia~  is  concerned — but  if  you  can  get  a 
conflict  resolution  mechanism  that  doesn't  require  you  to  overload  the 
Supreme  Court  of  the  United  States  and  doesn't  require  you  to  come 
to  Washington  for  a  resolution  of  the  conflict,  then  tliat  would  elimi- 
nate much  of  your  objection  to  the  recommendation  of  the  commis- 
sion, wouldn't  it  ? 

Mr.  Ste^^ns.  First,  the  testimony  that  you  referred  to  is  that  there 
has  not  been  a  conflict  between  three- 'judge  courts,  which  I  believe  is 
-accurate.  There  have  been,  on  a  number  of  occasions,  conflicts  between 
^lecisions  of  individual  Federal  district  caurts  within  the  State  of 
California  which  have  been  resolved  at  the  ninth  circuit  level. 

Secondly,  we  think  perhaps  the  very  best  mechanism  for  resolving 
potential  conflicts  between  the  Federal  courts  is  one  court  of  ap^^eals. 
Of  course,  this  is  our  purpose  in  being  here — to  urge  that  one  court 
be  retained. 

M''.  Wkstpttal.  In  the  existing  ninth  circuit,  with  conditions  as 
they  exist  today,  you  can  liave  the  northern  district  of  California  in 
conflict  with  the  soutliern  district  of  California  or  the  eastern  district 
in  conflict  with  the  central  district  of  California  on  the  same  point  of 
law  as  it  afl^ects  the  operation  of  the  State  government  in  California. 
You  can  have  that  'I 

Mr.  Stevens.  That  is  riglit. 

Mr.  Westphal.  Under  the  commission's  proposal,  that  condition 
isn't  going  to  be  cliangpd  whatsoever  at  the  trial  level. 

Mr.  Stevens.  Except  for  the  fact  that  the  Federal  district  courts 
in  the  noi'th  and  those  in  the  south  would  be  guided  by  different 
circuit  courts. 

Mr.  Westphal.  I  am  talking  about  the  trial  level;  that  isn't  going 
to  be  changed  at  all  under  the  commission's  proposal. 

Mr.  Stevens.  The  district  courts  will  remain  the  same  but  they  will 
be  guided  by  different  appellate  courts. 

Mr.  Westphal.  Different  appellate  courts,  but  we  cannot  assume 
that  those  different  appellate  courts  would  take  different  views,  one 
from  the  other,  of  the  same  legal  issue. 

Mr.  Ste\"ens.  I  would  hope  you  are  correct. 

Mr.  Westphal.  But  if  they  should  take  different  views  on  the  same 
legal  issue  arising  from  different  district  courts  and  affecting  the 
California  State  government,  then  what  you  would  want  to  see  is  a 
means  of  resolving  tliat  conflict  in  such  a  fashion  that  the  resolution 
of  it  would  be  bindino-  npon  all  four  of  those  Federal  district  courts, 
no  matter  what  circuit  tliey-may  be  in,  whether  in  the  same  circuit  or 
in  different  circuits.  Isn't  that  what  you  desire  ? 

Mr,  Stevens.  That  would  be  essential. 
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Mr.  Westphai..  Then  the  essential  point  is  achieved — and  really  it 
should  make  no  diit'erence  whether  those  four  districts  courts  are 
under  one  umhrella  or  under  tvNO  different  umbrellas — as  lono-  as, 
when  it  comes  to  the  precedential  effect  of  the  conflict  resol vino- 
opinion,  that  opinion  is  binding  upon  all  four  of  those  courts,  no  mat- 
ter what  name  we  give  to  them  or  how  Ave  place  them  in  the  structure. 
Isn't  that  true  ? 

Mr.  Sti:vexs.  I  p.'rree  tliat  a  meclumism  could  be  fashioned.  I  tliink 
it  would  be  extremely  hai'd  to  fashion  one  wdiich  would  make  the  deci- 
sions of  one  cii'cuit  binding  on  the  future  decision  of  another  circuit. 
In  order  to  have  some  certainty  in  advising  the  State  i-egarding  its 
statewide  actions,  that  is  really  just  <ibout  what  we  would  have  to  have. 

Mr.  Westphal.  But  if  that  could  be  achieved  you  will  be  satisfied  ? 

Mr.  Stevexs.  In  el^ect  we  would  reallv  have  a  single  circuit,  which 
is  what  we  are  arguing  for. 

Mr.  Westphal.  Then  what  we  are  talking  about.  Mr.  Stevens,  is 
nbt  nomenclature.  We  are  not  talki)ig  about  the  configuration  on  a 
map  or  anything  of  that  kind.  We  are  talking  about  trying  to  preserve 
some  judicial  unit  as  far  as  tlse  State  of  (California  is  concerned;  isn't 
that  true  ? 

Mr.  Stevens.  Absolutely. 

Mr.  Westphal.  Just  one  last  thi:ig.  You  indicated  earlier  that  you 
would  prepare  from  the  notes  that  you  used  in  your  i:>resentation  here 
this  mornin.g  a  typewritten  statement  that  you  could  then  send  the 
committee.  I  would  appreciate  it  if  you  would  do  so. 

]\Ir.  Stea'exs.  I  would  appi-eciate  the  opportunity  to  do  so. 

Mr.  Westphal.  Than.k  you,  Mr.  Stevens. 

Mr.  Stf-vex's.  Tliank  yoiL 

[The  prepared  statement  discussed  above  follow^s :] 

,      Statement  of  Califoknia  Attorxey  General  Evelle  .J.  Younger 

Acting  within  the  necessarily  short  time  limits  imposed  upon  them  by  Congress, 
the  Commission  on  Revision  of  the  Federal  Court  Appellate  System  has  recom- 
mended that  the  geographical  l)onndaries  of  the  Fifth  and  Ninth  Appellate 
Circuits  be  changed  in  order  to  diminish  heavy  workload  problems  of  those 
courts.  Specifically,  and  of  most  concern  to  us,  the  Comiiiission  has  recommended 
that  the  State  of  California  be  split  between  two  federal  circuits. 

The  Commission  has  properly  observed  that  procedures  to  enhance  the  ability 
of  the  courts  of  appeal  to  dispose  of  the  business  before  them  deserve  greater 
study.  Certainly  such  study  is  in  order  liefore  Congress  should  launch  upon  the 
serious  and  detrimental  step  of  splitting  the  legal,  political,  and  social  entity  of 
California  into  two  circuits.  We  believe  that  such  a  measure  would  result  in 
immeasurably  more  harm  to  the  rule  of  law  in  California,  and  to  the  proper 
administration  of  California's  government,  than  the  short  term  convenience  it 
might  provide  for  the  federal  appellate  workload. 

In  its  reiMirt.  the  Comniission  conunendalily  points  out  its  reluctance  "to 
disturb  institutions  which  have  ac((uired  not  only  the  re.spect  but  also  the 
loyalty  of  their  constituents,"  and  notes  that  in  fiscal  1973  the  number  of  filings 
in  the  U.S.  District  Courts  decreased  for  the  first  time  in  at  least  a  decade. 
Report  of  the  Commission  on  the  Revision  of  the  Federal  Court  Appellate 
System  3  (Decemlier  1973).  Furthermore,  the  Commission's  report  notes  that 
Congress  has  before  it  proposed  legislation  "which,  if  enacted,  may  bring  signifi- 
cant relief  to  both  the  appellat'^  and  the  district  courts."  Id.  ;it  4.  The  report 
states  that  "caseload  is  but  one  of  a  number  of  factors  relevant  to  the  question  of 
circuit  realignmi^nt,"  and  "[Plrocedures  which  enhance  the  ability  of  the  Courts 
of  Api)eal  to  dispose  justly  and  efficiently  of  the  business  before  them  may  well 
l)e  of  greater  significance."  Ihid.  Nevertheless,  the  Commission  has  recommended 
the  realignment  of  the  Ninth  Circuit  to  split  California  in  two,  and  legislation 
has  been  introduced  to  implement  its  recommendations. 
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We  l)elieve  that  procedural  reforms  will,  in  the  long  riin,  provide  the  only 
real  answers  to  the  problems  of  federal  judicial  workload.  Somewhere  between 
the  drastic  surgery  proposed  here  and  the  mechanical  addition  of  judges  to  an 
overburdened  circuit,  we  believe,  lies  the  solution.  As  the  Special  Committee  on 
Coordination  of  Judicial  Improvements  of  the  American  Bar  Association  has 
ol  (Served,  there  is  a  "clear  need  for  structural  and  procedural  changes"  in  the 
federal  Courts  of  Appeal,  and  "real  relief  for  the  federal  appellate  courts"  must 
come  from  such  proposals  (emphasis  added).  Although  that  Committee  endorses 
realignment  of  the  Fifth  and  Ninth  Circuits,  it  expressly  states  that  such  a  pro- 
posal "should  not  be  interpreted  as  an  expression  of  confidence  that  realignment 
will  provide  much  moi-e  than  temporary  relief."  Report,  Special  Committee  on 
Coordination  of  .Tudicial  Impn)vemeuts,  American  Bar  Association  (October 
l!)T.i5).  AVe  understand  that  Congress  has  provided  the  Commission  a  more 
extensive  opportunity  to  examine  other  means  of  facilitating  the  federal  appel- 
late process  in  H.R.  3052.  and  we  stand  ready  to  work  with  the  Commission  in 
its  stv.ay. 

To  split  the  State  of  California  would  cause  immeasurable  problems  in  the 
administration  of  justice  and  the  government  of  the  State.  California  is  eco- 
nomically sixth  among  the  nations  of  the  western  world  (or  would  be  if  it  were 
a  nation).  It  is  the  largest  state  in  the  Union.  It  is  essential  that  the  Federal 
appellate  decisions  which  govern  California  programs  and  California  law  be 
uniform.  Litigation  involving  the  State  of  California  alone,  in  whicii  this  office 
usually  represents  state  agencies  and  programs,  illiTstrates  the  problems  that 
can  result  from  two  separate  rules  of  law. 

Civil  Law 

Over  the  past  three  years  civil  cases  have  been  filed  involving  tlie  State  as 
follows : 

Northern    District 94 

Central  District ^ 171 

Eastern    DLstrict G6 

Southern    District 18 

Total 349 

Criiniiial  Law 

As  of  .January  1,  1974  the  State  was  represented  by  this  (>ffice  in  pending  civil 
rights  and  habeas  corpus  actions  in  the  federal  district  courts  as  follows  : 

Northern    District 3J8 

Central    District 399 

Eastern    District 224 

Southern    District 50 

Total 1,  021 

In  tb.e  past  three  years,  5S  civil  cases  and  179  criminal  cases  in  which  the 
Attorney  General  represented  the  State  of  one  of  its  agencies  reached  the  Court 
of  Appeals.  Those  cases  which  reach  the  Ninth  Circuit  involve  programs  of  sub- 
stantial importance  to  the  entire  State  of  California.  For  instance  : 

1.  Prison  rcg illations  are  incrcasirif/li/  siibject  to  federal  jiidieial  revierr. 
The  Department  of  Corrections  maintains  institutions  throughout  the  State. 

Different  i-ules  from  different  circuits  could  raise  insurmountable  administrative 
problems.  Since  the  federal  courts  are  entertaining  cases  involving  ex;tensive 
questions  of  prison  management  and  control  .such  as  mail  regulation  and  access  to 

media  Proeiivicr  v.  Afarfiriez. U.S. ,  -10  L.  Ed  2d  224:  Pell  v.  Prociniier, 

U.S.  .  41  L.  Ed.  2d  295),  judicially-enunciated  rules  could  be  different 

depending  on  ■ '  e  location  of  the  prison,  and  could  even  result  in  claims  of  denial 
of  equal  protection. 

2.  Hi'JjStaiitire  eriminal  lair  eoiild  'he  interpreted  differentlii. 

The  entire  field  of  criminal  law  in  California  could  be  affected  by  the  proposed 
division.  The  ojniortunities  for  diverse  judicial  decision  are  rife  now  and  slionld 
not  be  multiplied.  For  example,  in  the  field  of  obscenity,  a  three-judge  district 
court  in  the  Central  District  of  California  has  held  the  state  obscenity  statutes 
unconstitutionally  vague.  Miranda  v.  Hieks,  Civil  73-2775  F  (appeal  now  pend- 
ing to  the  U.S.  Supreme  Court.  42  L.W.  3122).  Previously,  the  state  courts  had 
upheld  these  statutes.  People  v.  Enskat.  20  Cal.  App.  3d  Supp,  1,  98  Cal.  Rptr. 
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646,  33  Cal.  App.  3d  900,  109  Cal.  Rptr.  443,  (pet.  for  cert,  denied  94  S.  Ct.  322.")). 
When  state  and  federal  courts  reach  different  conclusions,  state  authorities  ma.v 
hesitate  to  enforce  state  statutes  uniformly.  In  the  same  field,  state  courts  have 
held  that  no  prior  adversary  hearings  are  required  in  obscenity  cases  under 
California  law.  People  v.  DeRenzy,  275  Cal.  App.  2d  380,  79  Cal.  Rptr.  777; 
whereas  a  contrary  decision  was  reached  in  the  same  case  by  the  Ninth  Circuit. 
Demich,  Inc.  v.  Ferdon,  426  F.  2d  643,  judgment  vacated  401  U.S.  990.  Until  the 
U.S.  Supreme  Court  decided  Heller  v.  New  York,  413  U.S.  43,  serious  problems 
of  uniform  law  enforcement  were  presented.  The  presence  of  two  circuits  within 
the  same  state  would  exacerbate  these  problems. 

Similarly,  in  the  juvenile  field,  the  Ninth  Circuit  recently  held  California's 
procedure  for  transferring  juveniles  to  adult  courts  for  handling  resulted  in 
violation  of  the  double  jeopardy  provision  of  the  Fifth  Amendment,  Jowe.s  v. 
Breed,  497  F.  2d  1160,  pet.  for  cert,  pending.  43  L.W.  1995;  whereas  the  state 
courts  had  previously  ruled  that  no  such  jeopardy  had  occurred,  In  re  Gary 
Steven  J.,  17  Cal.  App.  3d  704,  95  Cal.  Rptr.  185. 

With  such  possibilities,  forum-shopping  would  be  more  than  a  temptation. 

S.  The  development  of  State  resources  and  implementation  of  State  programs 
would  be  imperilled. 

The  Ninth  Circuit  presently  has  before  it  a  case  involving  the  ownership  of 
geothermal  resources  in  lands  patented  by  the  federal  government,  subject  to  a 
reservation  of  minerals.  U.S.  v.  Union  Oil  Co..  ct  al.  369  Fed.  Supp.  1249.  Geo- 
thermal resources  exist  in  both  the  northern  and  southern  parts  of  California. 
Presently  combined  power  plants  in  operation  at  the  Geysers  in  Northern  Cali- 
fornia produce  approximately  500,000  kilowatts  of  electricity.  The  lack  of  a 
clear  answer  to  the  question  of  ownership  between  surface  owners  and  mineral 
owners  has  inhibited  further  development  of  this  increasingly  important  re- 
source. Confusion  over  the  issue  between  two  circuits  could  result  in  different 
federal  opinions  concerning  the  natvire  and  ownership  of  geothermal  resources 
within  California.  It  is  unlikely  that  further  development  will  proceed  as  long 
as  such  confusion  exists. 

In  the  welfare  field  over  the  past  several  years  California  has  been  involved 
in  litigation  involving  many  cases  and  a  total  potential  liability  of  some  12 
billion  dollars.  Recent  Ninth  Circuit  rulings  have  involved  such  questions  as 
the  necessity  to  make  retroactive  AFDC  payments,  Bryant  v.  Carleson.  444 
Fed.  2d  353:  465  Fed.  2d  111  (9th  Circuit)  and  the  necessity  for  payment  of 
overtime  pay  for  women  under  California  law.  Homemakers  Inc.  v.  Dir.  of 
Industrial  Welfare.  3.><3  Fed.  Supp.  1111.  Northern  District  of  California  (Appeal 
pending)    (1973). 

California's  billion-dollar  project  to  move  water  from  the  north  to  the  south 
is  currently  being  implemented.  The  source  of  water  developed  by  this  project 
is  in  the  northern  part  of  the  state.  Projected  deliveries  to  31  water  distribution 
agencies  extend  through  the  San  .Joaquin  Valley  and  into  southern  California 
as  far  south  as  San  Diego.  Litigation  challenging  present  project  operations  and 
future  development  is  currently  in  trial  in  the  U.S.  District  Court.  Northern 
Distrirt  of  California.  Sierra  Chih  v.  Morton  ct  al..  No.  C-71-500  CBR.  Under 
the  existing  organization  of  the  Ninth  Circuit,  an  appellate  ruling  would  have 
statewide  application.  If  two  circuits  existed,  however,  the  water  plan  could  be 
indefinitely  delayed  pending  resolution  by  the  U.S.  Supreme  Court.  The  problem 
is  far  from  theoretical.  Federal  circuit  court  decisions  are  now  divided  as  to 
the  application  of  the  National  Environmental  Policy  Act  (one  of  the  statutes 
at  issue  in  the  Sierra  Clnt>  case)  and  the  Rivers  and  Harbors  Act  of  1S99. 

Indeed,  the  availability  of  direct  state  appeals  to  the  Court  of  Appeals  aris- 
ing from  federal  actions  or  inactions  with  regard  to  specific  state  programs  is 
impressive.  There  is  a  direct  appeal  provided  the  State  of  California  and.  in 
some  cases,  its  local  governments,  to  the  Ninth  Circuit  from  the  following 
federal  actions : 

Educational  aid  programs   (20  USCA  241(h)). 

State  public  librarv  service  nlans  (20  U'^'CA  351  (d) ). 

Federal  revocation  nf  aid  fur  state  education  )irogrf>nis   (20  USCA  641). 

Federal  action  on  state  library  grants  (20  USCA  827). 

Grants  for  educational  plannins:   (20  USCA  869(a)). 

Student  incentive  grants    (20  USCA  1070 (c)-3). 

Educational   professions  development  grants    (20  USCA   1110(c)). 

Federal  facility  construction  srrants   (20  USCA  1132(a)-7). 

Federal  community  colleges  grants   (20  USCA  1135 (b)-7). 
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Basic  education  for  adults  (20  USCA  1207). 
Education  of  handicapped  children  (20  USCA  1413). 
Federal  unemployment  tax  credit  allowances    (26  USCA  3310). 
Federal  collection  of  state  income  taxes  (26  USCA  6363). 
Review  of  federal  action  on  revenue  sharing    (31  USCA  1263). 
Review  of  EPA  water  quality  actions  in  promulgating  standards,  pass- 
ing on  state  standards,  promulgating  effective  standards,  etc.  and  passing 
on  state  pennit  programs  (33  USCA  1369b (1) ). 

Review  of  federal  hospital  construction  grants   (42  USCA  291). 
Unemployment  Administration  grants  (42  USCA  504). 
Public  assistance  determination  (42  USCA  1316). 

Review  of  EPA  actions  in  approving  or  promulgating  state  air  quality 
implementation  plans  (42  USCA  18571i-5). 

Mental  retardation  project  grantSf  (42  USCA  2694) . 
State  community  grants  for  the  aging  (42  USCA  3025). 
Older  Americans  volunteer  program  grants  for  nutritional  programs  (42 
USCA  3045(d)  ). 

LEAA  grants  (42  USCA  3759). 
We  appreciate  the  recognition  of  this  problem  set  forth  in  section  7  of  Senate 
Bills  2{>8S-2990.  That  section  provides  for  a  direct  appeal  to  the  U.S.  Supreme 
Court 

"[W]here  is  drawn  in  question,  the  validity  of  a  State  statute  or  of  an  ad- 
ministrative order  of  statewide  application  on  the  ground  of  its  being  repuguent 
to  the  Constitution,  treaties,  or  laws  of  the  United  States:  Provided,  however. 
That  this  subsection  shall  apply  only  when  the  court  of  appeals  certifies  that  its 
decision  is  in  conflict  \\'ith  the  decision  of  another  court  of  appeals  with  respect 
to  the  validity  of  the  same  statute  or  administrative  order  under  the  Coustitu- 
lon,  treaties,  or  laws  of  the  United  States." 

However,  as  we  indicated  in  our  testimony  before  the  Subcommittee  on  Octo- 
ber 2,  1974,  this  provision  fails  to  meet  the  problems  before  us  in  several  sig- 
nificant ways : 

1.  It  fails  to  meet  the  problems  created  by  federal  actions  aff^'f•ting 
statewide  programs.  We  have  cited  above  23  federal  statutes  giving  the 
states  direct  access  to  the  Courts  of  Appeal  over  contested  federal  ac- 
tions. The  specter  of  two  rules  of  law  looms  unaffected  by  section  7. 

2.  Section  7  requires  that  the  decision  complained  of  be  in  actual  con- 
flict with  the  decision  of  another  court  of  appeals.  Potential  conflict  re- 
mains a  problem.  The  development,  for  instance,  of  geothermal  resources, 
will  still  be  clouded  where  the  potential  for  conflict  exists  between  circuits. 

3.  Section  7  is  limited  to  eases  in  which  the  validity  of  a  "state  statute 
or  administrative  order"  is  questioned.  State  programs  or  practices  falling 
short  of  being  statutes  or  administrative  orders  would  not  be  covered.  Nor 
would  cases  involving  questions  of  the  application  of  a  state  or  federal 
statute.  Litigation  over  such  significant  issues  as  the  California  Water 
Plan  and  ownership  of  geothermal  resources  falls  into  this  latter  category. 

4.  Section  7  requires  the  court  of  appeals  to  certify  that  its  decision 
is  actually  in  conflict  with  that  of  another  court  of  appeals.  Such  con- 
flicts are  to  be  avoided  in  the  first  place,  rather  than  kicked  upstairs  to  an 
already  overworked  Supreme  Court  for  resolution.  Once  the  conflict  exists, 
the  damage  is  done  in  terms  of  confusion,  impairment  of  state  programs, 
and  possible  unequal  application  of  laws. 

It  is  not  a  satisfactory  answer  to  suggest  that  problems  of  such  magnitude 
can  be  adequately  determined  by  the  U.S.  Supreme  Court.  To  the  contrary,  the 
overwhelming  caseload  of  that  Court  has  been  the  subject  of  much  more  intensive 
controversy  than  the  one  before  you.  In  a  recent  article.  Chief  Justice  Burger  has 
emphasized  the  necessity  for  procedural  reforms  rather  than  the  mechanical 
addition  of  new  judges,  whether  through  the  creation  of  new  courts  or  through 
additions  to  existing  ones.  Burger,  "Report  on  the  Federal  Judicial  Branch — 
1972,"  59  A.B.A.  J.  1125, 1126  (1973) . 

To  utilize,  as  the  Commission's  report  suggests,  such  devices  as  motions^  for 
stay,  injunction,  and  multi-court  consolidations  would  impose  costly  and  time- 
consuming  delays.  Such  devices  were  not  designed  for  such  a  purpose,  and  would 
be  at  best  makeshift  remedies. 
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Other  Remedies  Are  Available 

We  are  mindful  of  the  need  for  relief,  and  suggest  that,  pending  the  Com- 
uiis.siou's  study  of  procedural  alternatives,  other  solutions  are  possible.  As  Justice 
Friendly  has  stated.  "If  a  stream  is  in  mounting  flood,  common  sense  would 
dictate  consideration  of  measures  to  divert  a  portion  of  the  flow."  Friendly, 
"Averting  the  Flood  By  Lessening  the  Flow."  59  Cornell  L.  Rev.  (1974) . 

1.  Create  more  jiKhjcvhips.  A  U.S.  Judicial  Conference  in  1971  concluded  that 
a  court  of  more  than  15  would  be  "unworkable."  While  the  Ninth  Circuit  now 
has  thirteen  judgeships,  an  additional  two  positions  could  be  created  without 
reaching  that  maxinnmi  limit  established  by  the  Judicial  Conference.  See.  e.f/., 
H.R.  14024  ( 93d  Congress,  2d  Session ) . 

2.  Establish  two  divisions.  Serious  consideration  should  be  given,  iu  the 
interest  of  effective  administration,  to  the  creation  of  two  divisions  within  the 
circuit.  The  overwhelming  bulk  of  litigation  now  is  being  decided  by  panels,  and 
the  panel  procedure  could  be  effectively  utilized  in  such  a  system.  A  thoughtful 
study  prepared  for  the  Federal  Courts  Committee  of  the  State  Bar  of  California 
shows  the  great  age.  widespread  use,  and  relative  efficiency  of  the  panel  system. 
The  conclusion  that  three-judge  panels  provide  the  most  efficient  hearing  tribunals 
is  widely  accepted,  because  of  the  facility  by  which  informal  conferences  can  be 
held  and  minimum  delay  in  assembling  judges.  See  I'ound,  Appellate  Procedure  in 
Civil  Cases  384  (1941)  :  A.B.A..  Report  on  the  Internal  Oi>erating  Procedures 
of  Appellate  Courts  52-59  (1901).  Indeed,  one  study  showed  that  the  average 
elapsed  time  from  oral  argument  to  jxidgment  rose  from  two  and  a  half  to  four 
and  a  half  months  if  the  en  banc  court  rather  than  a  panel  heard  the  case.  Note. 
En  Banc  Hearings  in  the  Federal  Courts:  Accommodating  Institutional  Respon- 
.sibilities,  40  NYU  L.  Rev.  563,  577  ( 1965) . 

3.  The  courts  should  consider  increased  dismissal  of  frivolous  appeals-  on  mo- 
tion, and  issuance  of  brief  per  cvriam  opinions.  An  analogy  now  being  attempted 
with  some  success  in  the  state  courts  of  California  is  the  procedure  by  which 
opinions  of  the  Courts  of  Appeal  must  be  certified  for  publication — to  avoid  the 
flood  of  largely  repetitious  published  opinions. 

Jf.  Diversity  jurisdiction  .should  he  re-examined.  Implicit  in  the  Commission's 
recommendations  is  the  assumption  that  the  present  limits  of  federal  juris- 
dictional are  sacrosanct.  Yet.  Chief  Justice  Burger  points  out,  "Today  there 
is  no  rational  basis  to  put  an  auto  accident  case  in  a  federal  court  merely 
because  the  litigants  reside  in  different  states."  Burger,  s^tpra.  at  1126.  See. 
also.  Friendly,  "Averting  the  Flood  Bv  Lessening  the  Flow,"  59  Cornell  L. 
Rev.  634  (1974). 

5.  Greater  attention  .should  he  paid  to  the  screening  of  eases.  "It  is  not  sur- 
prising that  with  criminal  appeals  available  at  public  expense  to  every  con- 
victed indigent  defendant,  most  take  appeal.  ...  It  may  be  that  the  time  has 
come  to  consider  whether  some  other  alternative  is  available  as,  for  example. 
a  procedure  requiring  a  litigant  to  secure  leave  to  appeal."  Burger,  SKpra.  at 
1127. 

f).  Prisoner  petitions  should  he  re-e,ra mined.  .Tustice  Burger  has  pointed  out 
the  increasing  problem  caused  by  prisoner  petitions.  "Twenty  .vears  ago  com- 
plaints filed  in  federal  courts  by  prisoners  in  state  prisons  were  hardly  enough 
to  give  any  concern.  In  fiscal  1972  there  were  more  than  16.000  petitions  of 
various  kinds  filed  challenging  the  validity  of  the  conviction,  even  after  full 
review  by  other  courts.  In  addition,  prisoners  have  filed  more  than  4,000  cases 
under  the  Civil   Rights  Act  claiming  mistreatment   or   denial    of   rights." 

In  one  case.  Justice  Burger  writes,  "A  prisoner  in  a  state  penitentiary  filed 
a  complaint  in  a  federal  district  court  under  the  Civil  Rights  Act  claiming  that 
a  pj-ison  guard  had  arl)itrarily  taken  seven  packages  of  cigarettes  from  him 
without  justification.  Th^  district  judge  dismissed  the  comnlaint.  The  prisoner 
then  ^ook  a^i  appeal  to  tl>''  Cour<  of  /'Toats  f  r  th.o  Thii'd  Circuit,  whe'-e  thr"e 
circuit  judges  after  reading  briefs  and  considering  his  arguments  wrote  the 
opinion  remanding  the  case  to  the  district  court  with  directions  to  conduct  a 
trial  on  the  merits.  Rusi^-eU  v.  Bodner.  No.  72-1788  CMay  29.  1973).  Under 
established  procedures,  the  three  circuit  judges  first  had  to  submit  their 
proposed  oi>inion  and  the  concurring  opinion  of  one  of  the  thi'ee  to  the  other  six 
members  of  the  Court  of  Appeals  who  were  not  assigned  to  the  case." 

Justice  Burger  aptly  points  out  that  "All  the-^"  matters  are  within  the  juris- 
diction of  the  Commission  on  Revision  of  the  Federal  Court  Appellate  Svstem." 
Burger,  supra  at  1128,  and  suggests  that  altenv/ives  be  considered,  specifically, 
including : 
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1.  Creation  of  a  statutory  administrative  procedure  to  provide  for  liearing^ 
prisoner  complaints  administratively  witliin  the  prison,  and  reipiiring 
these  procedures  be  exliausted  before  any  proceedings  could  be  filed  in 
federal  court. 

2.  Establishment  of  informal  grievance  procedures  in  the  state  prisons 
to  hear  prisoner  complaints.  Id  at  1125. 

The  experience  of  state  attorneys  general  compels  similar  calls  for  relief. 
A  special  committee  of  the  National  Association  of  Attorneys  General  found 
that  federal  habeas  corpus  filings  alone  had  increased  from  1,020  in  1U61  to 
9,063  in  1970 ;  or  from  four  to  eighteen  percent  of  the  total  federal  district 
court  caseload.  For  the  past  ten  years,  the  Association  has  recpiested  legisla- 
tion imposing  reasonable  limits  on  collateral  attack  upon  state  court  judgments. 
E.g.,  S.  567.  93d  Cong.  1st  Sess.  (1973).  The  Judicial  Conference  of  the  United 
i^tates  now  has  this  subject  mider  study,  and  we  are  optimistic  of  a  constructive 
consensus. 

And  .Judge  Haynswortli"s  proposal  for  a  National  Court  of  Criminals  Appeals, 
to  entertain  questions  of  ff  deral  criminal  appeals,  state  criminal  appeals  rais- 
ing a  federal  questinn,  and  claims  of  state  and  federal  prisoners  attacking 
prison  conditions,  merits  consideration.  Haynsworth,  "A  New  Court  to  Improve 
the  Administration  of  Justice,"  59  A. B.A.J.  841  (1973). 

The  National  Association  of  Attin-neys  General  has  asked  that  Congress  con- 
sider proposals  for  review  of  sentencing  contended  by  defendant  to  be  excessive^ 
limitation  of  the  time  for  petitioning  for  removal  of  a  criminal  prosecution  from 
a  state  court,  a  prohibition  upon  unnecessarily  delayed  or  successive  petitions 
attacking  state  court  judgments,  and  legislation  to  curb  abuse  of  the  fedei'al 
writ  of  habeas  corpus  by  state  prisoners.  Report  of  the  Committee  on  Habeas 
Corpus,  National  As.sociation  of  Attorneys  General  (1973).  Any  attempt  to  detail 
these  proi3osals  would  be  unnecessarily  lengthy  at  this  time.  However,  we  would 
be  happy  to  outline  them  or  any  one  of  them  should  the  committee  so  desire. 

More  Study  Should  Be  Given  To  Other  Organizational  Alternatives 

In  making  its  recommendations,  the  Commission  has  adopted  express  criteria  : 

1.  Where  practicable  circuits  .should  be  composed  of  at  least  three  .states;  in 
any  event,  no  one  state  circuit  should  be  created. 

2.  No  circuit  should  be  created  which  would  immediately  require  more  than 
nine  active  judges. 

3.  To  the  extent  practicable,  the  circuits  should  contain  states  with  the  di- 
versity of  population,  legal  business,  and  socio-economic  interests. 

4.  Excessive  interference  with  present  patterns  is  undesirable  .  .  .  the  greater 
the  dislocation  involved  in  any  plan  of  realignment,  the  larger  slionld  be  the 
countervailing  benefit  in  terms  of  other  criteria  that  justify  the  change. 

5.  No  circuit  should  contain  non-contiguous  states.  Report,  supra,  at  7. 
Except  for  the  Commis.sion"s  determination  that  no  one  state  circuit  should  be 

created,  alternatives  availalde  for  realignment  and  handling  Ninth  Circuit  work- 
load pending  more  intensive  procedural  reviews  are  available  and  can  assist  the 
Circuit  in  handling  its  work  without  "excessive  interference  with  present  pat- 
terns." For  example,  if  physical  reorganization  should  be  deemed  essential,  sev- 
eral viable  alternatives  exist : 

1.  Create  a  new  circuit  of  California,  Nevada.  Hawaii,  and  Guam,  .shift  Ari- 
zona into  the  Tenth  Circuit,  and  establish  a  separate  circuit  composed  of  Alaska. 
Washington,  (Oregon,  Idaho,  and  Montana.  Sucli  a  proposal  would  clearly  avoid 
the  dislocations  inherent  .in  splitting  California. 

The  Commission  rejected  this  proposal  on  the  grounds  that  the  new  circuit 
would  have  had  "close  to  1,700  filings  in  fiscal  1973"  and  that  much  of  the  area 
was  expected  to  experience  "substantial  growth."  However.  California's  sub- 
stantial growth  of  the  last  twenty  years  appears  to  be  leveling  off.  Data  sngii-ests 
the  existence  of  at  least  a  temporary  pause  in  the  rate  of  growth  of  California, 
sufficient  to  permit  further  analysis  before  a  final  decision. 

2.  Establish  a  new  circuit  composed  only  of  California,  splitting  the  existing 
circuit  into  two  divisions. 

The  Commission's  objections  to  alternative  reorganization  plans  are  as  follows : 
1.  A  one  state  circuit  would  lack  sufficient  diversity  of  background  added  to  or 
lirought  to  a  court  by  judges  who  have  lived  and  practiced  in  different  states  .  .  . 
moreover  only  two  senators,  both  from  a  single  state,  would  be  consulted  in  the 
appointment  process :  a  single  senator  of  long  tenure  might  be  in  a  position  to 
mold  the  court  for  an  entire  •  "eration.  Finally,  a  circuit  consisting  of  Califor- 
nia alone  would  immediately  require  nine  judges  even  to  maintain  the  high  case- 
load per  judge  that  it  now  obtains " 
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We  respectfully  submit  that  few  geographical  areas  have  the  diversity  enjoyed 
by  California,  which  at  once  is  the  most  metropolitan  and  the  most  rural  of  states. 
Its  position  in  this  respect  can  be  favorably  compared  with  the  Second  Circuit 
(composed  of  New  York,  Vermont,  and  Connecticut,  staffed  eight  to  one  by  New 
York  judges,  and  with  75  per  cent  of  its  workload  from  New  York).  The  fact 
that  only  two  senators  would  be  consulted  in  the  appointment  process  seems  irrel- 
event.  As  a  matter  of  fact  a  single  senator  of  long  tenure  might  be  more  immune 
from  political  considerations  than  several  without  such  stature. 

2.  The  Commission  suggests  that  such  procedural  devices  as  transfers  between 
circuits,  transfers  of  venue,  consolidation,  stays,  injunctions,  and  statutory 
interpleador  coi;ld  be  used  to  avoid  potential  conflicts  between  the  circuits.  How- 
ever, such  procedures  would  have  the  effect  of  increasing  rather  than  diminish- 
ing judicial  workload.  In  addition,  they  would  impose  unnecessary  and  unwar- 
ranted costs  upon  the  parties  than  by  way  of  preliminary  proceedings. 

3.  The  Commission  contends  that  a  separate  circuit  for  the  five  northwestern 
states  is  not  now  warranted.  The  Commission  staff  points  out  that  appeals  filed 
from  the  five  northwestern  states  (Alaska,  Washington,  Oregon,  Idaho,  and  Mon- 
tana) in  fiscal  year  1973  accounted  for  only  17  per  cent  of  the  workload  of  the 
circuit,  and  totaled  slightly  less  than  the  filings  in  the  three-judge  First  Circuit. 
However,  population  projections  for  the  northwest  states  are  much  greater  than 
those  for  the  southern  states  and  California.  Obviously,  time  did  not  permit  the 
Commission  to  make  any  definitive  population  and  workload  projections,  nor  is 
such  effort  made  here.  However,  it  is  respectfully  suggested  that  a  most  realistic 
solution  to  the  immediate  problem  would  be  to  permit  the  Commission  to  make 
such  studies,  utilizing  new  data  from  the  Administrative  Ofiice  of  the  Courts,  and 
from  the  demographic  units  of  the  various  state  governments  involved. 

Conclusion 

The  Ninth  Circuit  now  has  13  authorized  judgeships  and  an  admittedly  heavy 
workload.  Faced  with  the  pressures  of  immediate  deadlines,  the  Commission  on 
Revision  of  the  Federal  Appellate  Court  System  made  a  proposal  which  received 
relatively  little  hearing  and  which  would  have  far-reaching  and  irreversible 
effects  on  the  legal  and  political  structure  of  California.  Such  a  proposal  sh(mld 
not  be  adopted  witliout  further  serious  study.  More  consideration  must  be  given 
to  the  burden  of  litigation  which  the  various  western  states  will  enjoy  in  the 
future,  to  changing  growth  patterns,  to  the  nature  of  the  judicial  workload  of  the 
federal  courts,  and  to  procedures  which  will  impose  reasonable  limitations  on  the 
explosion  of  federal  litigation  which  has  arisen  during  the  past  few  years.  In  the 
meantime,  we  recommend  that  Congress  act  to  increase  the  judges  available  for 
work  in  the  Ninth  Circuit  and  to  adopt  interim  relief  in  the  form  of  realistic 
limitations  on  federal  jurisdiction. 

Senator  Burdiok.  The  committee  stands  in  recess  until  10  o'clock 
tomorrow  morning. 

[Whereupon,  at  12 :35  p.m.,  the  committee  recessed  to  reconvene  at 
10  a.m.  the  next  day.] 
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THURSDAY,   OCTOBER  3,    1974 

U.S.  Senate. 

StTBCOMMITTEE  ON  ImPKOX'EMENTS  IN  JuOICIAL 
Ma' HINEHY  OF  THE  COMMITTEE  ON  THE  JuDICIARY, 

Washington,  B.C. 

Tlie  subcommittee  met,  piirsuant  to  recess,  at  10  a.m.,  in  room  457, 
Russell  Senate  Office  Building-,  Senator  Quentin  N.  Burdick  (chair- 
man of  the  subcommittee)  presiding. 

Present :  Senator  Burdick  ( presiding ) . 

Also  present:  William  P.  Westphal,  chief  counsel;  William  J. 
Weller.  deputy  counsel,  Brian  C.  Southwell,  deputy  counsel,  and 
Kathryn  Coulter,  chief  clerk. 

Senator  Burdick.  This  is  the  third  day  of  hearings  on  the  geo- 
graphical realignment  of  the  ninth  judicial  circuit. 

Our  first  witness  this  morning  will  be  the  Honorable  John  F,  Kil- 
kemiy.  U.S.  Court  of  Appeals,  Ninth  Circuit. 

Judge  Kilkenny,  welcome. 

STATEMENT  OF  HON.  JOHN  F.  KILKENNY,  U.S.  COURT  OF  APPEALS, 
NINTH  CIRCUIT,  PORTLAND,  OREO. 

Judge  Kilkenny.  Good  morning,  jNIr.  Chairman. 

Senator  Burdick.  You  may  proceed  in  any  manner  you  wish. 

Judge  Kilkenny.  I  liave  some  notes,  Islx.  Chairman,  upon  which  I 
will  pi'obably  improvise  from  time  to  time. 

I  would  like  to  proceed  in  that  manner,  and  then,  of  course,  I  would 
be  happy  to  answer  any  questions  you  may  ha^e. 

Senator  Burdick.  Very  well.  Your  prepared  statement  will  be  en- 
tered in  the  record  in  full  at  this  point  and  you  may  proceed  in  the 
manner  you  have  just  described  to  us. 

[Judge  Kilkenny's  prepared  statement  follows :] 

Prepared  Statement  of  Judge  John  F.  Kilkenny  [Ninth  Circuit  Court 

OF  Appeals] 

Mr.  Chairman  and  other  members  of  the  Subcommittee  : 

I  start  with  a  quotation  from  the  1968  Report  of  the  American  Bar  Founda- 
tion Advisory  Comniittee  on  the  workload  of  the  U.S.  Court  of  Api)eals :  "On 
balance,  it  is  more  desirable  to  add  judges,  above  the  number  of  nine,  than  it 
is  to  create  more  circuits."  One  reason  is  obvious,  the  greater  the  number  of 
circuits,  the  greater  the  caseload  on  the  Supreme  Court. 

First  of  all,  permit  me  to  emphasize  my  belief  that  what  we  need  in  the  Ninth 
Circuit  are  five  new  judgeships,  rather  than  the  creation  of  a  new  circuit.  As 
early  as  1971,  five  new  positions  were  recommended.  As  yet,  we  have  none.  It  is 
obvious  that  without  additional  judgeships,  the  splitting  of  the  circuit  will  ac- 
complish nothing.  Needless  to  say,  I  am  not  one  of  those  who  believes  that  a 

(277) 


278 

circuit  of  18  or  even  21  judges  is  uunianageable.  In  support  of  this  thinking.  I 
need  only  point  to  the  superb  performance  of  tlie  15  judges  in  tlie  Fifth  Circuit 
where  tlie  calendar  is  up  to  date  and  to  a  lesser  extent  to  the  performance  of  the 
13  judges  in  the  Ninth  Circuit,  where  with  district  judge  and  other  help,  the 
criminal  calendar  is  up  to  date,  but  the  civil  calendar  is  lagging.  I  say.  with  lirm 
conviction,  that  if  we  had  had  five  additional  circuit  judges  on,  and  since  the 
time  of  the  1971  recommendation,  our  calendar,  both  criminal  and  civil,  would 
be  current  and  I  doubt  if  we  would  lie  here  arguing  over  whether  the  circuit  should 
be  split. 

In  my  opinion,  a  panel  of  three  active  judges  working  for  ten  months  in  the 
ensuing  calendar  year,  would  cojnpetely  eliminate  the  Ninth  Circuit's  civil  back- 
log. Already,  we  are  utilizing  the  equivalent  of  two  additional  circuit  judges  by 
the  use  i)f  district  judge.s.  This  means  that  the  chief  judge  is'  already  adniinster- 
ing  a  1.5-man  court  and  with  the  use  of  three  ratlier  active  senior  judges  and  a 
few  outside  judges,  in  reality,  is  sitting  on  top  of  a  IT-  or  18-man  court.  Of  course. 
I  do  not  argue  that  the  use  of  district  judges  at  the  circuit  judge  level  is  a  wholly 
efficient  operation.  But  the  present  utilization  of  that  many  bodies  clearly  demon- 
strates that  there  is  little,  if  any,  validity  to  the  argument  that  the  efficiency  level 
of  a  circuit  stops  at  the  magic  number  of  vine.  Give  us  an  adequate  number  of 
judges  and  you  can  forget  the  splitting  of  the  circuit. 

For  that  matter,  it  is  the  founded  opinion  of  more  than  one  of  our  circuit 
judges  that  if  we  had  the  two  additional  judgeships  which  were  recently  recom- 
mended by  the  Judicial  Conference  on  an  emergency  basis,  and  had  the  addi- 
tional legal  staff,  the  proposal  for  which  has  been  approved  by  the  Judicial  Con- 
ference and  is  now  before  the  Congress,  we  would  be  current  on  l)oth  our  civil 
and  criminal  calendars  within  15  to  18  months. 

Next,  I  speak  on  what  might  be  termed  an  alternative  to  splitting  the  circuit. 
Here,  I  would  emphasize  that  the  studies  outlined  in  subsections  (a)  and  (b)  of 
Sec.  1  of  Public  Law  92—489  should  be  concurrent  and  that  the  subject  matter  of 
(a)  cannot  be  intelligently  studied  without  a  companion  analysis  of  (b).  In  my 
opinion,  we  should  not  <livide  or  restructure  the  circuits  without  first  considering 
whnt.  if  any,  jurisdiction  should  be  removed  fntm  the  district  and  circuit  courts, 
such  as  agency  decision  reviews,  three-judge  courts,  diversity  jurisdiction  and 
some  type  of  a  limitation  on  appeals  in  2254  and  2255  proceedings.  I  say  this  Avell 
knowing  that  the  Commission  was  luider  a  mandate  to  first  submit  a  report  on 
the  study  directed  in  subdivision  (a ) . 

In  any  event,  an  outright  r-leavage  of  the  Ninth  Circuit  is  neither  necessary  nor 
desirable.  As  an  alternative,  it  is  suggested  that  the  circuit  be  restructured  into 
two  d!v'sion«:  ( 1 )  •)  Southern  Division  to  consist  of  the  Central  and  Southern 
Districts  of  California  and  the  District  of  Arizona.  This  alignment  would  account 
for  approximatley  one-half  of  the  present  appeals,  and  (2)  a  Northern  Division 
to  consist  of  the  Northern  and  Eastern  Districts  of  California,  Oregon,  Idaho, 
Nevada.  Washington.  Alaska,  Hawaii  and  Guam.  This  group  is  presently  re.spon- 
sible  for  approximately  one-half  of  the  appeals. 

One  Circuit  Chief  would  pre.side  over  both  divisions,  with  a  Division  Chief  to 
preside  in  each  division.  The  first  Chief  to  be  appointed  would  carry  over  from  the 
present  circuit,  with  teni;re  as  provided  by  law.  his  successor  to  be  selected  by 
the  Chief  Justice  from  the  active  judges  of  both  divisions,  the  vacancy  to  be  filled 
by  the  President.  The  Division  Chiefs  would  be  selected  in  a  manner  provided  by 
rule  of  court  in  each  division. 

The  principal  office  of  the  circuit  to  remain  in  San  Francisco.  The  principal 
office  of  the  Northern  Division  to  be  San  Francisco  and  the  Southern  Division. 
Los  Angeles.  Places  of  holding  court  in  the  Southern  Division.  Los  Angeles  and 
Phoenix,  and  in  the  Northern  Division,  Portland,  Seattle,  Anchorage,  Honolulu 
and  San  Francisco. 

Each  division  to  have  nine  active  judges.  In  banc  proceedings  in  each  division 
would  be  heard  by  nine  judges.  In  case  of  conflict  in  opinions  bet^'een  the  two 
divisions,  the  Chief  Circuit  Judge  would  call  a  circuit  in  hanc  proceeding,  in  which 
four  judges  from  each  division,  and  the  Chief  Judge  would  participate.  In- 
division  selection  of  the  foni-  judges  to  be  by  rule. 

The  restructuring  of  the  circuit  into  divisions,  rather  than  a  split  into  .separate 
circuits,  would  permit  a  free  flow  of  judge  power,  both  circuit  and  district, 
lietween  the  divisions  and  would  eliminate  wliat  appears  to  be  the  political 
nightmare  of  attempting  to  divide  California  into  two  circuits. 

Beyond  that.  I  think  it  is  relevant  to  consider  the  historical  background  and 
physical  aspects,  of  the  circuit.  The  circuit  was  created  in  IStJO  consisting  of  the 
states  of  Oregon,  California  and  Nevada.  Strangely  enough,  it  was  then  known 
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as  the  Tenth.  We  were  first  designated  the  Ninth  by  the  legislation  of  1866.  Thus, 
it  would  appear  that  we  have  had  a  uniform  Ixtdy  of  law.  insofar  as  it  can  be 
uuiforni,  in  the  circuit  for  well  over  1(K)  years.  We  have  had  and  certainly  now 
have  the  longest  coastline  of  any  circuit  in  the  United  States.  Armed  with  the 
great  ports  of  San  Diego,  Los  Angeles,  San  Francisco,  Portland,  Seattle,  Anclior- 
age  and  Honolulu,  we  have  created  an  immense  liody  of  maritime  law  which  is 
followed  from  Point  Barrow,  on  the  northern  tip  of  Alaska,  to  the  Mexican 
Border  and  west  to  Honolulu  and  Guam.  Many  of  the  gieat  admiralty  cases 
which  reached  the  United  States  Supreme  Court  originated  in  our  circuit.  Surely, 
we  would  be  flying  in  the  face  of  the  tides  of  reason  to  split  the  circuit  and  set  up 
two  courts  which  might  go  in  opposite  directions  on  this  fundamental  body  of 
jurisprudeiK'e. 

Moreover,  this  plan  would  have  the  built-in  advantage  of  utilizing  the  existing 
iourt  facilities  in  San  Francisco  and  Los  Angeles,  which  are  now  sufficient  to 
accommodate  the  administrative  functions  of  each  division  and  of  the  circuit 
as  a  whole.  The  plan  w(»uld  no  doubt  save  the  expenditure  of  a  vast  sum  of  money 
in  the  creation  of  a  new  facility  in  the  Northwest.  Only  in  Portland,  has  the  Cir- 
cuit a  Ituilding  of  sufficient  capacity  to  acconmiodate  the  personnel  of  a  new 
^Circuit. 

From  a  practical  viewpoint,  this  plan  is  workable  and,  with  the  shedding  of 
certain  types  of  jurisdiction,  would  be  adequate  for  the  foreseeable  future.  The 
creation  of  a  separate  Northwest  Circuit  consisting  of  Alaska.  Idaho.  Montana, 
Oregon  and  Washington  would  accomplish  nothing.  Those  districts  are  responsi- 
lile  for  only  about  15%  of  the  appeals.  The  combined  appeals  of  those  states  would 
not  justify  over  a  three  or  four  judge  court.  This  would  be  true  even  if  Nevada, 
Hawaii  and  (Juam  were  included.  The  suggestion  that  California  might  be  a 
separate  circuit  is  illogical.  The  state  now  provides  677^  of  the  appeals  and  it 
is  predicted  that  the  case  growth  in  that  state  will  be  far  greater  than  in  any  other 
section  of  the  circuit.  The  present  appellate  load  created  by  California  federal 
litigation  would  require  the  services  of  all,  or  practically  all.  of  the  present  com- 
plement of  judges.  Placing  California  in  a  separate  cii'cuit  would  truly  lie  an 
'•xercise  in  futility. 

Of  the  64  district  judges  who  returned  ballots  on  an  appropriate  questionnaire, 
-jS  voted  in  favor  of  a  division,  rather  than  a  split  of  the  circuit.  Only  14  favored 
a  split.  The  remainder  expressed  no  opinion. 

This  division  plan  could  well  l)e  a  pilot  experiment  iu  connection  with  the 
expanding  suggestion  that  what  we  may  need  is  one  single  national  circuit  court, 
ojierating  in  separate  or  distinct  districts  or  divisions  under  the  administration 
of  a  national  chief  judge  who  would  utilize  the  judges  where  the  services  were 
most  needed  and  who  would  present  legislation  sufficiently  in  advance  to  avoid 
this  constantly  recurring  crises  created  by  lack  of  judge  power. 

The  national  court  here  mentioned  bears  no  relationship  to  the  intermediate 
appellate  court  suggested  and  sponsored  by  .Tudge  Shirley  M.  Hufstedler.  How- 
ever. I  would  go  on  record  in  favor  of  the  Hufstedler  proposal.  It  would  eliminate 
//(  hone  problems  and,  without  going  into  detail,  would  otherwise  lessen  circuit 
( <Hirt  burdens. 

An  Advisory  Committee  of  the  American  Bar  Foundation  as  early  as  196.8 
advanced  a  somewhat  similar  plan  as  a  solution  and  was  of  the  view  that  such  a 
-ystem.  by  creating  additional  divisions,  could  employ  up  to  thirty  judges  in  a 
circuit. 

A  substantial  number  of  our  recent  in  hunc  cases  grew  out  of  Supreme  Court 
<lecisions  on  obscenity  law  and  drug  traffic  checkpoints  along  the  Mexican  border. 
<  )thers  out  of  construction  and  interpretation  of  recent  environmental  and  other 
CMUtroversial  legislation.  This  type  of  case  would  probably  go  //(  haiic  no  matter 
Avhat  the  size  of  the  circuit. 

Statistical  information  submitted  by  the  Commission  on  the  interchange 
between  the  northern  and  southern  district  judges  is  subject  to  challenge.  In 
sulistantial  part,  the  flow  of  southern  judges  to  the  north,  is  occasioned  by  the 
judges  normal  vacation  months,  and  if  the  flow  were  stoi»ped  neither  the  northern 
nor  the  southern  districts  would  benefit.  The  argument  that  most  of  the  northern 
lielp  is  from  senior  judges  and  woxUd  be  available  even  on  a  split  is  faulty.  If  the 
circuit  were  split,  this  judge  power  would  not  be  tlien  available  except  through  the 
C(!Himittee  on  Intercircuit  Assignments.  The  Arizona  district  judges  quite  con- 
.-■istently  move  to  the  noi'th  or  to' the  coast  during  the  torrid  heat  of  the  Arizona 
summers.  In  place  of  twiddling  their  thum^s  't\  Arizona  or  vacationing  elsewhere, 
they  are  working  in  the  northern  or  coastal  districts.  To  the  contrary,  the  north- 
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ern  judges  are  directed  to  the  distressed  areas  in  both  working  and  vacation 
periods. 

I  am  authorized  to  say  that  the  Oregon  Circuit  and  District  Judges  are  in 
complete  agreement  in  favoring  divisions,  over  an  actual  split  in  the  circuit. 

Finally,  and  only,  if  in  your  wisdom  you  conclude  that  the  circuit  must  be 
split,  then  I  would  reluctantly  favor  the  recommendation  of  the  Commission 
that  California  be  split  along  the  lines  suggested  in  its  report. 

On  the  humorous  side,  one  of  the  judges  who  has  been  on  the  Court  of  Appeals 
for  live  years  expressed  the  view  that  the  only  thing  wrong  with  a  large  court 
is  that  the  judges  cannot  get  together  for  a  group  picture.  A  major  point,  I 
concede.  Nonetheless,  he  is  hopeful  of  a  picture  in  the  near  future  and  would 
rather  bypass  that  addition  to  judicial  history,  than  see  a  split  in  the  circuit. 

In  closing,  I  repeat  that  what  we  presently  need  more  than  anything  else  is 
immediate  legislation  creating  four  additional  circuit  judgeships  in  the  Ninth 
Circuit.  This  need  is  desperate.  No  one  argues  that  we  will  need  less  than  that 
number  even  if  the  circuit  is  realigned  or  restructured  into  separate  divisions 
or  circuits.  The  need  is  now.  I  will  not  repeat  that  we  may  split,  divide  or  re- 
structure the  circuit,  but  we  will  not  bring  the  calendar  up  to  date  until  we 
receive  more  judgeships. 

Needless  to  say,  Mr.  Chairman,  we  are  most  grateful  to  the  members  of  the 
Committee  and  Counsel  for  affording  us  this  opportunity  to  present  these  views 
on  this  most  important  subject. 

Judge  Kilkenny.  I  am  here  primarily  at  the  suggestion  of  Judge 
Chambers.  I  do  not  mean  that  we  agree  in  the  entirety;  we  do  not. 
But  it  seems  that  some  of  my  thinking  is  in  line  with  the  thinking 
of  the  Chief  Judge  of  the  Ninth  Cir  nit  Court  of  Appeals. 

We ha^e  problems  in  the  ninth.  Of  course,  that  has  been  recognized, 
but  we  have  some  serious  problems.  The  most  recent  statistics  would 
indicate  that  the  problems  are  beyoiul  tho;5e  wliich  were  considered  by 
the  Commission,  Senator  Burdick,  in  that  there  were  2,694  filings  in 
1974.  Probably  Judge  Duniway  has  already  mentioned  that  fact. 

Now,  I  want  to  point  this  up.  I  think  it  is  important  to  look  at  what 
has  happened  in  the  ninth  circuit.  Wlien  the  additional  four  judges 
were  authorized  following  the  1966  quadrennial  survey,  there  were 
9  judges,  and  they  terminated  approximately  800  and  some  odd  cases. 
Nevertheless,  at  that  time,  under  different  circumstances,  it  was  felt 
that  there  was  a  need  for  four  additional  judges.  They  terminated 
apj^roximately  100  cases  per  judge. 

Now,  in  fiscal  1974,  with  18  active  judges,  the  ninth  circuit 
terminated  over  2,500  cases,  or  approximately  200  cases  per  judge. 
True  enough,  the  13  judges  were  assisted  by  what  you  might  call  a 
massive  infusion  of  district  judges,  and,  to  some  extent,  by  outside 
judges  and  senior  judges.  So  that  during  the  past  2  or  3  years  the 
ninth  circuit  has  not  been  operating  a  13-judge  court,  but  in  fact  has 
been  operating  with  a  17-  or  18-judge  court  under  very,  very  difficult 
circumstances. 

I  assure  you  it  is  not  easy  to  o-o  from  week  to  week,  day  after  day 
searching  for  district  judges  to  sit  on  a  panel. 

First  of  all  13  judges  was  an  unfortunate  number.  It  left  one  judge 
up  in  the  air  on  a  three-judge  panel  system.  That  extra  judo:e  made  it 
necessary  to  call  in  district  judges  or  outside  judges  or  senior  judges 
in  order  to  complete  a  panel . 

If  the  same  standard  were — and  I  am  not  saying  that  it  should  be — 
but  if  the  1968  standard  were  applied  today,  the  ninth  circuit  would  l^e 
entitled  to  25  judo-es  rather  than  the  13  wdiich  it  has. 

Now.  of  course,  I  am  not  asking  for  an  application  of  the  1968 
standard  to  the  problems  of  todav.  Through  the  employment  of  various 
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devices,  often  times  challenged  by  both  the  bench  and  the  bar— and 
in  particnlar  by  the  bar — such  as  screening  the  present  congestion 
of  cases,  the  elimination  of  oral  argument,  a  tight  leign  on  criminal 
appeals,  and  the  utilization  of  district  judges  and  outside  and  senior 
judges,  we  have  made  our  criminal  calendar  current.  It  has  been 
cui-rent  for  approximately  a  year. 

Eegrettably.  I  cannot  say  the  same  thing  about  the  civil  calendar. 
But  ^vhile  1  am  on  the  subject,  and  in  explanation  of  what  has 
happened  to  our  civil  calendar,  first  of  all  we  must  give  precedence  to 
tlie  criminal  calendar.  Next,  we  must  give  precedence  to  the  habeas 
corpus  cases,  the  2255's,  and  literally  dozens  of  other  kinds  of  priority 
cases  which  liave  been  dictated  by  the  Congress. 

When  the  four  judges  wTJ'e  authorized  in  1968,  it  seemed  that  the 
positions  might  be  filled  within  a  reasonable  period  of  time.  Judge 
Hiifstedler  was  appointed.  I  think,  within  6  or  T  months,  and  then  the 
administration — the  Johnson  administration — ^was  faced  with  what 
we  might  call  the  Justice  Fortas  problem,  so  that  there  wasn't  another 
appointment  to  fill  the  remaining  three  positions  during  the  Johnson 
administration.  They  went  over  into  the  first  Nixon  administration. 
Those  positions  were  not  filled  until  approximately  October  1,  1969. 
So,  in  effect,  we  did  not  have  a  13-man  court  until  1970. 

In  January,  1970.  Judge  Barnes  took  senior  status.  That  vacancy 
went  unfilled.  I  think,  for  approximately  9  months.  Shortly  tliere- 
after  Judge  Hamley — this  was  in  1971 — took  senior  status,  and  his 
position  was  not  filled  for  well  over  9,  years.  It  wasn't  filled  until 
August  of  1973,  In  the  meantime.  Judge  Carter  retired,  and  there  were 
some  problems  on  that,  and  his  vacancy  wasn't  filled  for  approximately 
8  or  9  months,  or  possibly  longer. 

This,  of  course,  is  not  in  criticism  of  the  Congress.  I  have  no  inten- 
tion of  doing  that. 

Senator  Burdick.  These  senior  judges  continued  to  work,  though, 
didn't  they? 

Judge  Kilkenny.  Yes.  I  have  mentioned  that,  Senator  Burdick.  I 
have  mentioned  that  they  did  continue  to  work,  and  that  makes  up 
som.e  of  the  18-man  force  that  I  mentioned  at  the  opening  of  my  state- 
ment. There  is  no  question  about  it.  Most  of  them  still  continue  to  work 
far  above  and  beyond  duty,  I  would  say.  They  do  a  substantial  amount 
of  work,  and  they  are  to  be  given  credit  for  that.  But  nevertheless,  we 
didn't  have  the  active  judges,  and  the  senior  judges  do  not  work  on  the 
committees  and  do  not  take  full  calendars.  After  all,  the  conunittee 
work  in  itself  in  the  ninth  circuit,  on  motions  to  dismiss  and  other 
serious  motions  that  are  presented  on  appeal,  requires  a  substantial 
amount  of  time.  "WTien  those  judges  took  senior  status,  they  no  longer 
served  on  those  committees.  In  any  event  this  backlog  occurred,  you 
might  say,  starting  with  fiscal  year  1971.  I  think,  if  you  will  check 
back,  you  will  find  that  at  that  time  we  had  a  backlog  of  around  10 
months.  That  includes  both  criminal  and  civil  cases.  The  majority 
there,  again;  was  made  up  of  the  civil  caseload,  and  this  civil  caseload 
has  not  substantially  increased  since  the  time  when  we  fell  behind  for 
failure  to  get  our  vacancies  filled  on  the  1968  authorization. 

There  is  another  point  I  want  to  mention.  It  i-elates  to  the  statistics 
which  were  furnished  by  Mr.  Westphal.  I  know  that  if  there  was  an 
error,  it  was  an  unintentional  error.  But  at  page  81  of  the  Hearing 
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record  on  S.  2991,  he  points  to  the  performance  of  the  second  circuit  in 
turning  out  499  signed  opinions,  while  the  ninth  circuit,  in  utilizing 
many  more  judges,  tiled  only  471  full  bloAyn  opinions.  I  think  in  check- 
ing the  statistical  infoi'mation  you  will  find  that  in  fiscal  19T;>,  which 
is  wliat  we  are  talking  about,  the  second  circuit  filed  365  rather  than 
499  signed  opinions  and  78  per  curiams.  Now,  compare  that  to  the 
performance  of  the  ninth.  The  ninth  had  1,347  cases  submitted,  argued 
and  submitted,  of  which  498  were  signed  opinions,  498  as  against  365, 
and  692  were  per  curiam  opinions. 

When  we  are  talking  of  a  per  curiam  in  the  ninth,  we  are  talking 
al)out  a  normal  reasoned  opinion.  It  is  an  opinion — I  haye  examples 
here  which  I  can  file  with  the  clerk — it  is  an  opinion  participated  in  by 
all  of  the  judges,  and  probably  the  only  reason  it  is  not  an  "authored*' 
opinion,  or  ''full-blown,*'  is  that  more  than  one  judge  has  actually 
participated  in  the  language,  the  body,  of  that  opinion. 

So  as  against  the  second  circuit's  78  per  curiams,  we  have  692.  Com- 
pare the  figures  for  1974;  the  second  disposed  of  819  cases  after  hear- 
ing or  submission,  336  signed  opinions,  97  per  curiams  and  386  without 
written  opinions. 

I  might  interrupt  here  to  say  that  I  haye  served  on  the  second  cir- 
cuit. I  do  know  of  the  method  used  in  the  disposal  of  cases.  I  am  not 
speaking  against  it.  I  just  happen  to  be  one  that  does  not  believe — 
nor  do  the  other  members  of  our  court — in  disposing  of  cases  from 
the  bench  after  an  oral  argument,  and  probably  a  vast  majority  of 
the  386  disjwsals  of  the  second  circuit  were  from  the  bench.  In  the 
ninth  circuit,  there  is  either  a  written  order,  a  written  memorandum, 
a  wiitten  per  curiam,  or  a  written  oi^inion. 

Now,  in  that  same  year  the  ninth  disposed  of  1,483  cases  after  hear- 
ing or  submission,  444  signed  opinions,  375  per  curiams — correction — 
575  per  curiams,  against  97  in  the  second  and  464  disposed  of  by  either 
order  or  memorandum. 

Now,  to  mention,  and  it  seems  to  me  to  detract  from  the  performance 
of  the  ninth,  that  61  different  iudges "served  in  fiscal  1973.  We  don't 
dispute  the  figure,  but  I  would  like  to  point  out  that  of  the  61,  approxi- 
mately 25  percent,  possibly  one-thircl,  were  district  judges  from  the 
north  or  other  districts  already  sitting  iu  'Los  Angeles  or  San  Francisco 
and  they  were  called  up  for  1  or  2  days.  They  were  not  there  for  a  week, 
not  sitting  for  a  week.  They  were  called  up  there  for  1  day.  So  when 
you  speak  of  61  judges,  why,  you  are  not  speaking  of  61  circuit  judges 
that  have  been  assigned  for  a  week,  ^'ou  are  probably  speaking  of 
around  25  percent  of  the  district  judges  called  up  for  a  very  short 
period  of  time,  sometimes  2  days,  sometime  1  day,  and  they  are  doing 
that  in  connection  with  a  regular  district  court  assignment  to  either 
San  Francisco,  or  Los  Angeles.  It  al^^o  happens  in  Seattle  and 
Portland. 

I  don*t  believe  that  the  "full-blown"  or  the  signed  opinion  is  a 
measuring  standard  of  the  judges'  work.  I  think  you  do  have  to  work 
to  do  the  ])er  curiams.  You  have  to  look  to  the  other  work  of  the  court. 
Some  of  our  memoranda  are  truly  "full-blown"  opinions,  but  sin.ce 
they  just  answer  counsel's  arguments  and  have  nothing  to  do  with  new 
law  in  the  circuit  or  otherwise,  we  feel  that  we  shouldn't  create  a 
burden  on  the  lawyers  or  other  courts  by  sending  that  material  on  to 
"West  Publishing  Co.  for  publication. 

^fr.  Chairman,  T  ho]-»e  thnt  it  is  a]7)n-opr'  "-'^  ^o  refer  to  your  remarks 
in  the  Kentucky  Law  Journal  as  set  forth  in  the  transcript  of  the 
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hearings  on  S.  2991.  I  am  in  complete  agreement  that  the  collegial 
nature  of  the  court  should  be  maintained  in  the  interest  of  efficiency, 
harmony,  and  quality,  but  nonetheless — and  I  quote  from  your  re- 
marks— ''While  these  are  vital  characteristics  of  an  appellate  court, 
it  is  submitted  that  an  increase  in  judges  beyond  the  supposed  maxi- 
mum will  neither  destroy  nor  seriously  impair  the  effective  work  bj) 
the  court." 

I  further  agree  with  your  comment  that,  "The  necessary  inter- 
changing of  views  between  judges  would  still  be  possible  were  the 
number  of  judges  to  exceed  15  or  even  20."  In  any  event,  we  should 
be  given  the  oportunity  to  try  out  an  18-man  court,  or  now,  it  would 
seem  from  the  1974  statistics,  maybe  we  must  have  a  21-man  court. 
I  don't  knov\'. 

I  additionally  agree  with  your  remarks  that  the  present  inade- 
quacies in  our  system  cannot  be  relieved  by  a  resort  to  any  short  term 
expediency,  but  rather  that  "It  can  be  achieved  only  by  shaping  a 
long-range  plan  which  will  meet  the  needs  of  our  appellate  system  not 
only  in  1975,  but  also  in  1990." 

The  split  of  the  ninth  circuit  in  the  present  proposal  will  not  even 
meet  the  needs  of  today  in  the  ninth  circuit. 

Now,  with  reference  to  my  proposal  for  divisions,  to  try  out  divi- 
sions in  the  circuit  rather  than  to  split  it,  I  laiow  I  am  arguing  against 
the  recommendation  of  the  Commission.  A  broad  outline  of  the  pro- 
posal is  in  the  report  of  the  Commission  and  in  the  material  which 
I  filed  with  the  Commission  at  the  time  of  the  hearing  in  Portland.  I 
am  authorized  to  say  that  approximate!}^  60  percent  of  the  district 
judges  in  the  ninth  circuit  favor  this  division  plan.  Only  20  percent 
oppose  it.  The  remaining  20  percent  didn't  express  a  view.  The  vote 
was  approximately  3  to  1  in  favor  of  division  rather  than  a  split.  All 
of  the  judges  in  Oregon,  and  I  am  speaking  of  circuit  and  district, 
favored  a  division  system  rather  than  a  split.  xVt  this  moment  I  would 
mention  the  letter  of  Judge  Goodwin.  I  believe,  to  counsel.  Then  there 
is  a  more  recent  letter  that  Judge  Goodwin  wi'ote  to  you,  3Ir.  Chair- 
man, which  I  believe  may  be  in  the  files.  If  not  I  have  copies  which 
can  be  filed. 

[Editor's  Note. — The  letters  from  Judge  Goodwin  to  Mr.  "West- 
phal,  dated  September  25,  1974,  and  to  Senator  Burdick,  dated  Sep- 
tember 27,  1074,  referred  to  by  this  witness  were  both  incorporated 
into  this  hearing  record  during  the  session  held  on  October  1,  1974. 
Pages  at  which  the  letters  may  be  found  are  listed  in  the  index  to 
this  volume.] 

The  Chairman.  In  any  event,  he  favors  the  division  viewpoint 
rather  than  a  split,  if  a  division  Avould  be  possible.  All  of  the  judges 
in  Oregon  and  Arizona  and,  I  believe,  all  the  district  judges  in  Idaho 
and  JSIontana,  are  in  favor  of  divisions.  So  is  the  State  Bar  of  Ari- 
zona and  the  bar  of  the  city  of  San  Francisco.  In  my  file  I  have 
a  letter  from  Seth  Hufstedler  in  which  he  says  that  the  State  Bar 
of  California  had  not  actually  passed  on  this  proposal  as  yet,  but 
that  they  were  giving  consideration  to  it.  I  don't  know  whether  they 
have  passed  on  it  at  this  time. 

Now,  in  commenting  on  -the  division  plan,  the  bar  of  San  Fran- 
cisco— I  was  going  to  note  what  they  said,  but  I  note  that  Mr.  Petrie 
is  here  this  morning,  so  I  will  leave  it  to  him. 
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"We  feel  the  advantaofe  of  divisions  over  a  split  are:  first  and 
foremost,  less  work  on  the  Supreme  Court.  No  matter  how  you  look  at 
it,  once  there  is  a  split,  why  additional  work  is  presented  to  the  Su- 
preme Court.  Next,  the  keeping  of  a  uniform  body  of  maritime  law 
from  the  Arctic  Circle  to  the  Gulf  of  California  and  westward 
through  Honolulu  and  Guam.  Also,  fewer  problems  with  California 
State  law,  and  I  believe,  of  significant  importance — despite  what  is 
said  in  the  report  of  the  Commission — the  free-flow  of  circuit  and 
district  judges  from  Alaska  to  California  and  vice  vei-sa.  Now,  I  am 
firmly  convinced  that  tlie  division  proposal  is  worthy  of  a  try  and 
better  than  anything  else  that  has  as  yet  Ijeen  proposed. 

Now,  the  division  proposal  is  not  really  new  thinking.  In  1068,  a 
report  of  the  special  committee  of  the  American  Bar  Foundation 
recommended.  "When  the  judges  exceed  15,  a  division  system  should 
be  adopted  where  judges  are  assigned  on  a  routine  l^asis,  with  each 
division  having  support  for  specific  suljstantive  subject  matter.  Up 
to  30  judges  could  be  accommodated  within  a  given  circuit  under 
this  substantive  division  concept." 

Now,  I  do  not  go  so  far  as  suggesting  a  suhsfantive  division  concept. 
I  believe  that  would  be  more  complicated  than  the  division  which  I 
have  suggested,  although  I  believe  there  is  considerable  merit  in  that 
concept. 

We  might  think  of  this :  Isn't  it  obvious  that,  if  in  196S  this  circuit 
had  actually  been  split,  with  six  judges  in  one  circuit  and  seven  judges 
in  another,  and  with  the  tremendous  influx  of  filings  since  that  time, 
would  we  not  be  faced  with  precisely  the  same  problem  with  which 
we  are  now  faced  ? 

Now.  finally,  and  this  is  only  if  the  subcommittee  concludes  that  the 
circuit  must  be  split,  then,  and  only  then,  would  I  reluctantly  join  in 
the  lecommendation  that  California  be  split  along  the  suggested  lines. 
If  there  is  to  be  a  split,  I  think  that  that  is  the  only  way  of  doing  it. 
Although  I  do  not  think  it  wise ;  it  is  probably  a  political  niijhtmare  to 
contemplate.  Nevertheless,  I  can't  honestly  say  that  I  find  anything 
insurmountable  in  the  plan. 

However,  on  the  basis  of  fiscal  1974  statistics,  the  legislation  should 
provide  for  11  judges  in  the  twelfth  circuit  and  9  judges  in  the  ninth 
circuit.  If  the  plan  is  adopted,  the  California  Legislature,  and  this 
might  require  some  doing,  could  outline  a  procedure  siniilar  to  the 
Florida  legislation  under  which  either  circuit  could  seek  the  advice  of 
the  California  Supreme  Court  on  any  troublesome  questions  of  State 
law.  By  the  same  token,  I  see  nothing  judicially  sinful  in  creating  a 
one-State  circuit  in  California.  To  me  there  is  nothing  sacred  in  the 
number  "nine."  Presently  the  appeals  in  California  would  require  the 
services  of  the  entire  complement  of  the  court  of  13  ju<lges.  What 
would  remain  is  what  has  been  referred  to  as  a  "horse  shoe  circuit," 
■commencing  in  Arizona,  extending  north  through  Nevada,  Idaho, 
Washington  on  to  Alaska  and  then  southwest  to  Hawaii  and  Guam. 
On  creation  of  such  a  circuit  I  venture  to  say  there  would  be  consider- 
able infighting  over  the  location  of  the  headquarters  of  the  circuit, 
and  being  somewhat  of  a  gambler.  I  would  bet  on  Reno. 

Mr.  Chairman,  the  foregoing  is  a  c^ipsulized  version  of  my  views. 
A^ain,  I  say  that  the  answer  to  the  immediate  problem  is  the  creation 
of  a  substantial  number  of  additional  circuit  judgeships,  the  eleavaj>'e 
of  the  circuit  or  the  divisions  within  can  await  further  study.  The 
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creation  of  additional  judgeships  just  cannot  wait.  Otherwise,  in  keep- 
ing our  heads  above  water,  there  is  no  alternative  to  the  continued 
use  of  district  and  outside  judges,  in  which  case  we,  will  in  effect  be  op- 
erating an  18-  or  19-man  circuit  court.  Hopefully  this  testimony  will  be 
of  some  help  in  solving  this  exceptionally  acute  and  very  difficult  prob- 
lem for  your  committee,  Mr.  Chairman. 

Xow,  if  it  is  your  wish,  why  I  would  be  open  to  questions.  I  hope 
I  can  answer  them.  I  don't  claim  to  be  an  expert  on  the  entire  system. 
Senator  Burdick.  Thank  you,  Judge,  for  your  contribution  this 
morning. 

You  didn't  detail  your  differences  between  the  division  and  a  split. 
Judge  Kilkenny.  I  didn't  want  to  go  into  that  detail,  Mr.  Chair- 
]nan,  and  take  the  time  here.  That  is  in  substance  set  forth  in  the  show- 
ing which  I  made  bef  oi-e  the  Commission. 

Senator  Burdick.  Now,  one  of  the  problems  that  we  face  in  not  split- 
ting the  circuit  is  the  loss  of  judge  time  and  the  loss  of  judge  power 
that  attends  en  banc  hearings.  The  testimony  from  many  witnesses 
indicated  that,  while  there  is  no  magic  in  the  number  nine,  once  we  get 
l^eyond  nine  in  the  number  of  judges,  we  see  diminishing  returns. 
That  seems  to  be  the  testimony  of  Judge  Duniway  and  the  testimon}^ 
•of  many  other  judges.  Do  you  want  to  speak  to  that  ? 

Judge  Kilkenny.  Yes,  I  would.  First  of  all  I  would  point  out,  Mr. 
Chairman,  that  the  statistical  evidence  from  both  the  fifth  and  the 
ninth  circuits  absolutely  disproves  that  you  lose  something  in  the 
decisional  procedures  Vvdien  you  increase  the  number  above  9  and 
even  above  13,  up  to  15.  What  is  the  experience  in  the  fifth?  They 
are  up  to  date.  They  have  been  using  15  judges.  Now,  true  enough,  the 
har  is  not  satisfied  with  what  is  going  on,  and  I  think  that  I  personally 
might  be  critical  of  some  of  the  methods.  But  nevertheless,  that  court 
is  operating. 

"What  about  in  the  ninth  circuit,  where  at  least  for  the  past  3  or  4 
years  we  have  been  operating  all  the  way  a  16-  to  an  18-man  court 
through  the  use  of  district  judges?  What  did  we  do  last  year?  We 
terminated  approximately  200  cases  ])er  active  judge.  I  don't  care 
what  is  said  on  the  outside;  I  think  that  statistics  prove  that  it  can 
operate  and  that  it  does  operate. 

Xow,  with  reference  to  this  loss  of  time  in  a  large  court,  I  happen  to 
have  my  station  in  Portland.  I  have  never  utilized  the  government's 
time  in  going  to  court.  I  have  traveled  on  Sunday  every  time  T  ha^-e 
ever  attended  court  in  Seattle.  Anchorage,  Los  Angeles  or  San  Fran- 
cisco. No  time  is  lost  there.  My  briefs  are  with  me  and  I  am  reading 
all  the  time.  Now,  if  you  want  to  say  that  T  am  losing  time  on  mv  return 
fliglit,  I  concede  that  is  possible.  Nonetheless,  I  try  to  utilize  that 
time  in  reviewing  the  arguments,  and,  on  occasion,  writing  rough 
drafts  of  opinions.  We  outside  judges,  who  can  reach  our  chambers 
in  5  or  10  minutes  each  moruing,  do  not  waste  nearly  as  much  time 
as  the  San  Francisco  and  Los  Angeles  judges  who  spend  up  to  an 
hour  or  more  each  day  in  reaching  their  chambers. 

Tn  a  year  I  devote  at  least  two-thirds  of  the  Saturdays  to  working 
on  the  cases  that  are  before  me.  I  know  that  is  true  of  Judge  Goodwin, 
possibly  not  as  much  as  I  do,  but  most  of  the  outside  judges  work  on 
Saturday,  and  I  don't  tb  ink 'that  you  would  ever  find  many  Spu  Fran- 
c\9ro  jud<res  down  in  the  courthouse  on  SatuT'day.  They,  of  course, 
might  take  their  briefs  home  with  them,  it  is  true. 
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So  I  think  it  is  wrong  to  say  that  you  lose,  actually  lose  any  avail- 
able time  in  the  trij)  between  your  station  and  headquarters." In  any 
event,  the  only  way. to  stop  it  would  be  by  legislation  under  which  the 
judge  would  have  to  declare  his  station  at  the  headquarters,  and  that 
could  be  done,  of  course.  I  think  that  those  appointed  w^ould  accept 
it  or  they  wouldn't  be  judges. 

Now,  there  was  a  third  part  to  your  question,  Mr.  Chairman,  and  I 
think  that  I  have  lost  it  someplace  in  my  response. 

Senator  Burdick.  I  think  the  third  part  concerned  en  bancs. 

Judge  Kilkenny.  Yes.  Well,  on  the  divisional  end  of  it,  I  thought 
that  we  would  have  two  nine-man  courts.  Frankly,  I  now  think  we 
must  have  more,  but  if  we  had  two  nine-man  divisions  the  overall 
chief  of  the  two  divisions  would  select  four  judges  from  each  by  lot, 
and  lie  would  preside.  I  see  nothing  wrong,  Mr.  Chairman,  in  an 
en  banc  court  of  nine  judges.  Whatever  they  decided  woidd  be  the 
law  of  that  particular  circuit  until  the  Supreme  Court  overturned 
it.  Thei'e  is  nothing  wrong  with  that. 

Senator  Burdick.  When  you  select  four  judges  in  a  nine-man  court 
you  really  do  not  have  a  majority. 

Judge  Kilkenny.  Well,  that  is  very  true,  but  you  have  a  majority 
of  the  entire  circuit  when  you  have  nine. 

Senator  Burdigk.  You  have  testified  in  terms  of  having  21  judges. 

Judge  Kilkenny,  I  think  you  may  have  to  have  21  judges,  !?tlr. 
Chairman.  I  am  now  speaking  of  the  nine.  If  you  have  21,  I  don't 
think  that  presents  insurmountable  prol^lems.  While  on  the  question 
of  an  en  banc,  I  think  the  Congress  should  give  the  courts  authority 
to  settle  what  number  of  judges  will  sit.  A  simple  majority  should  be 
sufficient. 

Senator  Burdick.  Do  you  have  any  mechanics  for  how  you  pick 
the  four? 

Judge  Kilkenny.  Oh,  yes,  by  lot.  We  do  it  all  the  time  on  our 
panels,  Mr.  Chairman.  Every  one  of  our  panels  is  picked  by  lot,  so 
there  is  no  problem  on  that.  I  don't  think  any  judge  in  the  ninth  cir- 
cuit will  say  that  there  has  ever  been  a  problem  in  connection  with 
selection  of  panels. 

Senator  Burdick.  And  you  think  that  procedure  is  satisfactory  for 
the  total  I'epresentation  on  the  en  banc  ? 

Judge  Kilkenny.  Well.  Mr.  Chairman,  I  have  sat  on  a  13-man  en 
banc,  and  frankly,  I  would  much  rather  sit  on  a  9-man  en  banc.  Now, 
what  really  happens  is  you  have  seven  in  the  front  row  and  six  in  the 
back  row.  We  all  have  a  bit  of  ham  in  us,  and  we  all  want  to  ask  a  ques- 
tion here  and  there,  and  by  the  time  we  get  around  to  the  ninth  judge, 
the  attorney  who  is  presenting  his  argument  is  just  willing  to  quit 
anyway.  So  I  don't  think  it  makes  much  difference  whether  it  is  a 
9-or  13-man  court,  but  certainly  a  13-man  court  is  not  a  satisfactory 
en  banc  court. 

Senator  Burdick,  If  13  isn't  satisfactory,  certainly  20  wouldn't  be. 

Judge  Kilkenny.  If  we  get  up  in  that  field  we  should  have  a  differ- 
ent method,  Mr.  Chairman,  of  selecting  the  judges,  or  the  type  of  panel, 
that  is  going  to  sit  en  banc. 

Senator  Burdick.  What  do  you  think  about  the  screening  process  ? 
Do  you  favor  it? 

Judge  Kilkenny.  Yes,  I  must  modify  that.  You  asked  me  a  general 
question. 


287 

I  do  believe  that  possibly  in  50  percent  of  the  2255's  and  the  2254's, 
the  State  habeas,  that  come  before  us,  that  they  probably  should  be 
screened  or,  as  we  are  now  calling  it,  predigested.  These  cases  are  not 
worthy  of  oral  argument.  I  feel  that  the  attorneys  in  most  of  these 
cases,  who  think  that  they  may  be  faced  with  a  law  suit  if  they  don't 
appeal,  take  the  appeal  for  the  very  purpose  of  getting  it  out  of  the 
way  on  appeal.  I  Imow  you  are  familiar  with  some  of  the  types  of 
briefs  with  which  we  are  faced.  INIost  of  the  questions  have  been  decided 
so  many  times  that  it  would  be  a  futile  thing  to  grant  arguments  in 
those  cases,  or  even  take  the  time  generally  of  the  judges  in  reading  the 
briefs  before  the  arguments.  I  certainly  favor  screening  to  a  certain 
extent.  There  is  no  alternative  when  you  have  an  excessive  amount  of 
work.  It  is  a  method  that  was  worked  out  in  the  fifth  and  I  just  say 
thank  God  for  the  work  in  the  fifth.  If  we  hadn't  utilized  screening  in 
the  past  couple  of  years,  a  kind  of  a  semiscreening  and  a  hitching  post, 
as  Judge  Chambers  calls  it,  to  bring  the  criminal  appeals  up  to  us  right: 
now,  why,  in  place  of  being  say  16  or  18  months  behind  in  the  civil  field 
alone,  vce  would  possibly  be  a  year  behind  in  the  criminal  field  and  2i/2 
years  behind  in  the  civil  field.  It  is  something  that  should  be  con- 
sidered by  the  committee,  that  if  Judge  Chambers,  having  the  per- 
sonality which  he  has,  hadn't  been  able  to  bring  in  this  high  volume 
of  district  judge  power  from  all  over  the  circuit,  what  would  be  the 
present  condition  of  the  calendar  in  the  ninth  ? 

We  have,  as  you  are  probably  familiar  with,  a  bill  before  the 
Congress  which  would  kind  of  bring  us  up  to  the  fifth  in  manpower. 
They  have  three  law  clerks  per  active  judge  and  we  only  have  two. 
There  is  one-third  extra  power  there. 

This  bill,  although  the  clerks  would  be  handled  in  a  different  manner, 
and  it  may  never  get  through  the  Congress,  is  good  legislation  and  I 
favor  it.  If  this  bill  passes,  and  if  we  could  get  even  two  more  active 
judges,  we  could  turn  this  thing  around  in  about  18  months.  If  we  get 
tliis  extra  help  that  is  in  the  legislation  which  is  now  before  the  Con- 
gress, it  would  be  a  great  help. 

Senator  Burdick.  With  all  this  talk  about  screening,  it  seems  to  me 
that,  in  terms  of  the  Supreme  Court,  the  certiorari  process  could  be 
described  as  a  screening  process. 

Judge  Kilkenny.  There  is  no  question  about  it.  I  have  never  been 
on  tlie  Supreme  Court,  of  cours?.  I  have  never  worked  as  a  law  clerk 
on  the  Supreme  Court  or  had  that  type  of  contact.  But  it  is  known 
tliat  the  Court  cannot  dispose  of  all  its  cases  without  going  through 
some  type  of  process  similar  to  screening. 

Senator  Burdick.  I  just  give  that  as  an  example,  and  in  most  cases 
we  have  already  had  appellate  review. 

Judge  Kilkenny.  Yes. 

Senator  Burdick.  Staff  has  a  few  questions. 

Mr.  Westphal.  Judge,  first  let  me  say  this:  with  reference  to  the 
figures  I  was  using  on  "page  81  of  the  hearing  record  of  the  omnibus 
circuit  court  bill — which  you  took  some  exceptions  to  and  corrected 
this  rnorning— I  checked  back  against  the  record  and  some  of  the 
exhibj^ts.  I  think  what  happened  there  is  that  I  spoke  with  reference 
to  1973  figures,  as  the  hearing  record  shows,  and  I  must  have  been 
looking  at  the  1072  figures  from  this  special  judicial  Administrative 
'Office  exhibit  which  we  received  in  evidence  in  connection  with  that. 
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Judge  IviLKENNY.  Well,  needless  to  say,  I  knew  it  was  an  inad- 
vertence. 

Mr.  Westphal.  There  was  also  a  copy  of  tlie  Administrative  Office 
exhibit,  which  I  think  is  a  part  of  their  regular  annual  report,  an 
exhibit  prepared  by  the  Administrative  Office  in  which  they  show  how 
many  judges  wrote  what  types  of  opinions  and  how  many  opinions  in 
particular  circuits.  Their  figures  in  that  special  exhibit  may  have  been 
a  ciise  or  two  off  from  the  figures  that  they  showed  in  this  report.  But 
in  any  event,  whatever  the  true  figures  are,  the  record  will  prove  either 
that  I  was  wrong  and  you  were  right,  or  vice  versa. 

Judge  Kilkenny.  Well,  I  thought  since  it  put  the  ninth  in  a  rather 
bad  light,  I  thought  I  should  mention  it. 

Mr.  AYestphal.  To  compare  the  second  circuit  and  the  ninth  cir- 
cuit, 3^ou  can't  just  look  at  the  raw  statistics  and  divide  them  by  the 
number  of  authorized  judges,  because  we  all  recognize  that  the  second 
circuit  is  blessed  with  a  great  supply  of  senior  judge  power.  As  the 
second  circuit  saj'S,  for  example,  they  do  not  want  a  10th  or  11th  judge- 
ship created  for  their  court  as  the  judicial  conference  would  like  to 
recommend.  We  have  to  recognize  that  the  second  circuit  ])Osition  is 
influenced  by  the  fact  that  tliey  have  some  six  or  seven  active  senior 
judges,  if  I  may  use  that  plirase,  who  are  probably  putting  in  80  per- 
cent as  much  time  as  they  did  before  they  took  senior  status. 

Also,  in  the  ninth  circuit,  as  you  have  pointed  out,  you  can't  really 
regard  that  as  being  just  a  ir>-man  court,  because,  if  you  make  allow- 
ance for  the  50  active  district  court  judges  that  w^ere  pulled  in  on  as- 
signment from  district  courts  througlicut  the  ninth  circuit,  plus  the 
10  senior  district  court  judges  that  were  pulled  in  to  sit  on  panels,  plus 
your  other  visiting  judges  and  your  own  senior  judges  within  the 
ninth,  the  manpower  of  the  ninth  circuit  is  obviously  more  than  the 
13  authorized  judges.  Isn't  that  true  ? 

Judge  Kilkenny.  Oh,  no  doubt.  As  I  said,  I  believe  it  might  add 
up  to  18  if  it  was  ever  figured  out. 

]Mr.  Westphal.  The  other  day,  when  Judge  Duniway  was  here,  he 
made  reference  to  the  fact  that,  in  fiscal  year  1973,  the  active  judges — 
and  you  only  had  12  active  judges  at  that  time — that  was  before  Judge 
Sneed  was  appointed — in  fiscal  year  1973  there  were  a  total  of  911 
judge  days  devoted  to  sitting  on  panels,  exclusive  of  en  banc  hearings ; 
575  of  those  days  were  furnished  by  the  12  active  judges.  Now  that 
averages  out  to  48  days  per  active  circuit  court  judge.  Subtracting  that 
575  davs  from  the  total  of  911,  vou  then  have  336  judae-sittinG;  davs 
that  were  furnished  by  these  active  district  court  judges,  senior  dis- 
trict court  judges,  senior  circuit  court  judges,  and  visiting  judges  from 
outside  the  ninth  circuit.  If  one  were  to  divide  that  336  days  by  the 
48  days  of  average  sittings  by  an  active  judge  you  would  then  have 
exactly  the  equivalent  of  seven  full-time  judges.  So  that  in  the  year 
1973  the  ninth  circuit  operated  with  12  active  judges,  plus  that  equiv- 
alent help.  In  effect,  it  operated  as  a  19- judge  court. 

Judge  Kilkenny.  No  question  about  it. 

Mr.  Westphal.  Noav,  then,  exactly  when  did  Judge  Sneed  come 
on  board? 

Judge  Kilkenny.  In  August  1973. 

Mr.  Westphal.  He  has  been  through  his  shakedown  cruise  and 
has  been  of  active  help  to  you  for  a  full  year  ? 
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Judge  KiLKEXNT.  That  is  right. 

Mr.  Westphal.  Of  course,  with  Judge  Sneed  in  there,  and  assuming 
you  are  calling  in  the  same  number  of  district  judges  that  you  did 
before,  the  equivalent  judgship  strength  would  be  up  to  a  total 
bench  of  approximately  20  ? 

Judge  KiLKENiSrY.  Correct. 

Mr.  Westphal.  So  that  for  some  years  now  the  ninth  circuit  has, 
by  extensive  use — I  think  you  used  the  word  massive  use — of  district 
court  judges,  been  operating  with  an  equivalent  bench  strength  of 
some  18, 19,  or  20  judges? 

Judge  Kilkenny.  Well,  I  would  say  "Yes,"  but  I  would  want  to 
modify  that,  if  I  might,  right  at  this  moment.  When  you  are  oper- 
ating with  district  judges  and  with  outside  judges,  you  are  not  oper- 
ating with  full  efficiency. 

Mr.  Westphal.  As  a  matter  of  fact,  none  of  those  visiting  judges 
participate  in  other  functions  of  the  court.  They  do  not  participate 
in  any  en  banc  proceedings;  they  do  not  participate  in  any  council 
matters;  they  do  not  participate  or  serve  on  any  internal  committees. 
In  short,  they  do  not  participate  as  a  full-time  circuit  judge? 

Judge  Kilkenny.  That  is  correct. 

]Mr.  AVestphal.  In  any  event,  during  the  last  several  years,  when 
the  court  has  had  an  equivalent  bench  strength  of  some  18  to  20  judges, 
we  come  down  to  1974,  and  we  find  that,  even  though  that  court  has 
had  this  equivalent  bench  strength  of  up  to  20  judges,  that  court  of  20 
judges  is  just  not  able  to  keep  up  with  the  filings,  which  in  1974  in- 
creased some  16  percent  above  1973.  As  a  result,  Judge  Duniway,  in 
his  testimony  the  other  day,  told  us  that,  as  of  September  24,  i974, 
there  were  601  cases  that  had  been  fully  briefed  but  had  not  been 
placed  upon  any  argument  calendar  of  the  court.  xVlso  as  of  June  30, 
1974,  the  end  of  fiscal  year  1974,  in  the  Nation  as  a  whole,  from  all 
the  circuits,  there  were  291  cases  which  had  been  under  consideration 
for  over  3  months.  Of  that  291,  62  of  them  were  in  the  ninth  circuit. 
Included  in  that  group  of  291  cases  there  were  some  80  cases  in  the 
Nation  as  a  whole  in  consideration  for  over  6  months,  and  19  of 
that  80  were  in  the  ninth  circuit.  Also  in  the  Nation  as  a  whole  there 
were  22  cases  that  had  been  undei'  consideration  by  the  various  cir- 
cuit courts  for  over  9  montlis,  and  of  that  22,  9  of  those  cases  were  in 
the  ninth  circuit.  Similarly,  according  to  this  Administrative  Office 
exhibit  which  is  published,  I  take  it,  in  their  annual  report,  in  the 
Nation  as  a  whole  there  were  14  cases  pending  before  circuit  courts  for 
over  1  year,  and  6  of  those  were  in  the  ninth  circuit. 

Now,  would  you  agree  that  those  figures  paint  a  picture  of  the 
result  of  the  difficulties  with  which  your  court  has  been  struggling 
over  the  past  several  years  in  trying  to  meet  this  virtually  over- 
whelming influx  of  cases? 

Judge  Kilkenny.  I  belieA^e  the  figures  are  deceptive.  Once  we  fell 
behind,  as  I  say,  in  1970  I  believe  it  was — I  do  have  the  figuies  some 
pla'^e,  Vuit  I  don't  have  them  right  before  me — once  we  fell  substan- 
tially behind,  when  we  should  have  had  13  judges  and  didn't  have 
those  13  judges,  and  fell  substantially  behind,  why,  the  caseload  each 
year  has  been  increasing  without  additional  judges,  and  we  just 
haven't  been  able  to  catch  up  on  the  cases. 
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If  you  would  take — I  think  tliere  was  some  figure  of  543,  I  believe, 
^yllieil  is  used  in  some  of  your  statistics — if  you  would  take  a  year  and 
fi  half  that  we  are  beliind,  and  have  been  behind  ever  since  the  four 
judges  were  authorized,  and  then  subtract  a  year  and  a  half's  caseload 
'from  the  543,  you  would  come  up  with  just  about  what  is  the  average 
caseload  in  the  United  States. 

Now,  with  i-eference  to  the  cases  that  are  a  year  old,  and  the  sub- 
stantial number  which  ai'e  almost  a  year  old,  I  think  that  might  happen 
through  one  or  two  judges  out  of  an  entire  group.  Even  one  judge 
could  be  the  main  factor  in  that  delinquency.  One  judge  can  get 
involved  and  get  behind  where  he  has  two  or  three  very  difficult  cavses. 
The  same  thing  can  happen  to  another  judge.  I  think  possibly  that 
the  Administrative  Office  has  better  information  than  I  have  on  the 
12-month-old  cases.  Yfe  know  all  judges  are  not  capable  of  the  same 
amount  of  work.  I  say  this — and  I  certainly  don't  say  it  in  an  immodest 
manner — I  have  been  on  the  court  of  appeals  for  over  5  years,  some- 
times in  senior  status,  and  I  have  never  liad  a  case  that  hasn't  been 
disposed  of  in  less  than  3  months.  The  work  habits  of  a  judge  have  so 
mucli  to  do  with  this.  Moreover  we  miglit  be  unfortunate  in  the  selec- 
tion of  some  of  our  district  judges  who  have  visited  or  possibly  one 
or  more  of  our  active  judges,  but  I  don't  tliink  the  court  as  a  whole 
should  be  condemned  for  the  delinquency. 

Mr.  Westphal.  There  is  no  intent  by  anyone  to  condemn  the  13 
judges  and  ail  the  senior  judges  of  the  ninth  circuit,  or  any  of  the 
judges.  Nobody  is  attempting  to  condemn  them.  They  have  tried  their 
very  best  during  this  period  of  time  to  keep  up  with  this  ever- 
increasing  caseload. 

_  You  have  suggested  that  tliese  figures  that  I  mention  may  be  decep- 
tive. You  have  suggested  that  the  backlog  has  a  direct  correlation  to 
being  a  year  and  a  half  behind  which  occurred  before  you  got  these 
positions  filled.  You  told  us  that  Judge  Plufstedler  was  appointed 
i:>retty  promptly  but  that  it  was  1970  before  all  four  of  those  judges 
came  on  board. 

I  would  just  call  your  attention  to  this:  according  to  committee 
exhibit  A-2,  a  copy  of  whicli  is  on  the  table  in  front  of  you,  as  of 
1971.  on  June  30.  the  end  of  the  fiscal  year,  there  were  1,743  cases 
pe]iding,  and  in  this  intervening  4  years,  during  which  time  you  had 
all  13  judges 

Judge  Kilkenny.  No  we  didn't,  counsel.  I  have  spoken  of  the 
vacancies.  Judge  Plamley  vras  out  for  2  years,  and  he  was  ill. 

M]".  Westphal.  Those  vacancies  were  more  than  replaced  by  the 
visiting  judges  or  assigned  judges  that  you  have  called  in. 

Judge  Kilkenny.  I  would  agree  with  that. 

Mr.  Westphal.  In  exhibit  A-2,  running  from  1971  to  1974,  the 
backlog  of  the  cases  pending  has  increased  from  1,743  to  2,355,  an 
additional  823  cases.  So  I  would  suggest 

Judge  Kilkenny.  Of  cases  pending,  backlog  ? 

jSIr.  Westphal.  Yes. 

Judge  Kilkenny.  Backlog?  2,300  liacklog? 

Mr.  Westphal.  The  committee  exhibit  shows  the  total  number  of 
cases  pending  as  of  June  30, 1974. 

Judge  Kilkenny.  Pending,  yes,  correct,  right. 
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Mr.  Westphal.  Now,  of  course,  the  point  you  are  making  is  tliat  not 
all  of  those  can  be  classified  as  backlog-,  because  any  time  you  stop 
something  in  midstream  there  are  a  certain  number  of  cases  that  are 
in  various  stages  of  the  appellate  process.  But  nevertheless,  the  figures 
show  that  for  each  and  every  one  of  the  last  4  years  this  court,  whether 
it  be  18  or  19  or  20  equivalent  judgeships,  has  been  unable  to  come 
■anv  closer  than  an  average  of  terminating  about  200  cases  less  than 
those  which  are  on  file  each  and  every  year. 

Judge  Kilkenny.  If  you  would  take  hold  of  the  additional  filings 
during  that  period  of  time  I  still  think  my  statistical  statement  is  cor- 
rect. It  would  more  than  match  the  increase  in  the  pending  cases. 

Mr,  Westphal,  Judge,  I  have  the  feeling  that  as  I  ask  these  ques- 
tions, not  only  have  you,  but  Judge  Duniway  and  others,  have  seemed 
to  feel  that  we  are  trying  to  make  an  attack  upon  the  judges'  industry 
and  their  efforts  to  keep  up  with  the  caseload.  That  isn't  it  at  ail, 
Judge. 

Judge  KiLKEXxY.  I  hope  that  I  am  not  giving  that  impression.  The 
mere  fact  that  there  might  be  a  bit  of  Irish  blood  in  my  veins  may 
<"ause  me  to  raise  u])  here  and  there,  but  I  have  no  intention  of  giving 
that  impression  at  all. 

Mr.  Westphal.  I  understand  that  this  so-called  delay  in  the  civil 
cases,  to  which  you  j^ourself  referred,  runs  about  a  year  and  a  half. 
The  fact  that  there  are  some  601  cases  that  haven't  been  calendared 
for  oral  argument  causes  the  court  itself,  when  it  finally  does  schedule 
a  case  for  oral  argument,  to  encourage  comisel  to  submit  to  the  court 
niiy  additional  precedents  or  controlling  cases  which  may  have  been 
lianded  down  in  the  interval  between  the  time  counsel  filed  their  last 
briefs  and  the  time  they  appear  for  oral  agTiment,  Isn't  that  evidence 
that  the  court  itself  recognizes  the  delay? 

Judge  Kilkexxy,  That  didn't  ai^ply  to  just  civil  cases.  That  was  a 
:general  order  in  the  run-of-the-mill  criminal  cases,  too.  The  court 
didn't  do  that  for  the  purpose  of  bringing  an  18-month  delay  up  to 
date.  It  was  a  fine  thing  to  do,  but  the  general  order  was  for  the 
criminal  and  the  civil  calendar  both. 

]\Ir.  Westphal.  I  am  not  implying  it  was  civil  only,  although  I  said 
that.  Even  if  it  applies  to  all  of  them,  this  more  or  less  confirms  that 
testimonv,  which  was  given  by  civil  lawyers  during  the  hearings  held 
by  the  Hruska  commission  on  the  west  coast,  to  the  effect  that  there 
is  so  much  delay  between  the  time  they  file  their  last  brief  and  the 
time  they  finally  aj^pear  for  oral  argument  that  they  virtually  have 
to  rebrief  their  case. 

Judge  Kilkexxy.  Of  course,  I  don't  think  there  is  any  validity  to 
that  rase,  counsel.  Even  if  it  were  normally  a  G-month  delay,  counsel 
is  not  doing  his  job  if  he  doesn't  rebrief  and  bring  it  up  to  date, 

Mr,  Westphal,  There  is  another  facet  of  the  present  procedures  in 
tlie  ninth  circuit  under  which  you  are  forced  to  operate  in  order  to 
keep  up  with  this  caseload  and  that  is  this  massive  use  of  district  court 
judges.  It  has  been  suggested  to  the  subcommittee  that  this  is  not  a 
practice  that  you  should  be  encouraged  to  exercise  for  too  long  for  two 
reasons :  First,  many  of  the  district  courts  in  the  ninth  circuit  have 
•caseload  problems  of  their  own.  and  their  judges'  time  could  be  better 
snent  working  at  home  to  reduce  their  own  caseloads  rather  than  spent 
furnishing  time  on  assignment  to  sit  on  ^Danels  in  the  ninth  circuit. 
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And  the  second  point  that  is  involved  is  that  the  bar  itself  seems  to 
have  some  feelings  against  having  a  district  court  judge  sit  on  virtually 
every  panel.  There  is  also  that  fact — that  has  been  described  to  us  by 
Judge  Duniway — that  when  a  district  court  judge  is  a  member  of  the 
panel,  whether  he  draws  that  opinion  on  assignment  or  not.  that  dis- 
trict couit  judge  is  not  quite  up  to  date  on  what  the  case  law  of  the 
ninth  circuit  is  and  that  frequently  results  in  some  2  to  1  decisions. 
Frequently  it  results  in  the  necessity  of  en  banc  cases,  because  a  panel 
has  gone  off  in  different  directions  than  some  other  panel  has.  Have  you 
any  observations  to  make  on  that  ? 

Judge  Kilkenny.  I  have. 

With  reference  to  your  first  statement,  I  have  no  quarrel  with  that. 
District  judges  should  not  be  sitting  on  the  circuit  except  once  in  a 
while  to  acquaint  themselves  with  what  goes  on  on  the  circuit  court. 
I  know,  Mr.  Chairman  and  counsel,  that  if  we  had  enough  circuit 
judges  there  would  be  no  district  judges  sitting  on  the  ninth  circuit,, 
and  that  is  the  answer.  It  is  just  the  complete  answer  to  it. 

On  the  second  point,  I  in  part  at  least  agree  with  Judge  Duniway. 
I  tliink  that  is  the  reason  why  district  judges  shoiddn't  sit  with  regu- 
larity. If  the  other  two  members  of  the  panel  are  in  favor  of  reversina'  a 
district  judge,  there  may  be  a  reticence  on  the  part  of  the  sitting  dis- 
trict judge  to  go  along. 

Mr.  Westpiial.  Thev  are  onJy  human  like  the  rest  of  us. 

Judge  Kilkenny.  Well,  after  all,  they  have  their  district  judges 
association,  and  have  many  other  contacts.  A  visiting  judge  on  a  case 
wouldn't  be  from  the  same  court,  because  we  try  to  avoid  that.  We  do 
avoid  that.  Still,  he  certainly  is  acquainted  with  his  fellow  judges.  He 
is  acquainted  with  them.  He  is  acquainted  witli  the  district  court  prob- 
lems. That  does  ha])pen,  but  I  don't  think  tliat  it  happens  too  often, 
because  generally  there  is  agreement  on  the  panel.  Once  in  a  while, 
however,  a  district  judge  has  been  quite  reluctant  to  go  along  with  the 
majority. 

I  am  not  recommending  against  the  occasional  use  of  district  judges 
at  the  circuit  court  level.  I  am  just  saying  it  is  an  emergency  measure. 
If  we  hadn't  used  them,  I  think  you  can  imagine  what  condition  the 
ninth  circuit  would  be  in  at  the  present  time. 

Mr.  Westphal.  So  I  take  it  we  are  in  substantial  agreement  that  the 
problem — whatever  dimensions  you  place  upon  that  problem — can  be 
solved  only  by  finding  a  way  to  employ  more  circuit  judge  power  to 
the  caseload  of  the  ninth  circuit  ? 

Judge  Kilkenny.  I  would  put  it  this  way :  the  simple  way  of  stating 
it  is  that  we  need  more  judges,  period.  Nov*-,  the  question  is  can  we 
properly  employ  the  power  of  the  judges  on  an  18-  or  21-man  court? 
I  guess  that  that  is  what  the  committee  must  decide.  Personally,  I 
believe  we  can  do  it. 

Mr.  Westphal.  Very  good. 

So  now  what  we  aredown  to  is  the  fact  that,  as  a  means  of  employing 
a  sufficient  amount  of  judge  power  to  the  resolution  of  this  problem, 
we  have  before  us  two  principle  proposals.  I  understand  that  when  Mr. 
Petrie  testifies  we  may  have  many  more  proposals,  but  as  of  this  time 
we  have  two  principle  proposed  solutions.  One  is  a  solution,  proposed 
by  the  so-called  Hruska  commission,  which  would  place  the  southern 
and  central  districts  of  California,  Arizona,  and  Nevada  into  a  new 
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12th  circuit,  and  the  bahance  of  the  present  ninth  circuit  would  retain 
the  designation  ninth  circuit  but  in  effect  it  would  be  a  new  ninth 
circuit. 

The  other  alternative  is  one  that  you  suggested  to  the  committee  here 
in  your  statement,  which  is  that  the  existing  ninth  circuit  be  divided 
into  two  divisions,  a  southern  division  and  a  northern  division.  The 
southern  division  you  propose  would  be  one  which  would  consist  of  the 
southern  and  central  districts  of  California  and  the  State  of  Arizona. 
Your  northern  division  would  have  the  State  of  Nevada  included  in 
it  plus  all  the  other  remaining  districts  of  the  present  ninth  circuit. 

Judge  Kilkenny.  Yes. 

Mr.  Westphal.  So  that  basicall3%  as  far  as  geography  is  conceined, 
the  only  difference  in  your  alignment  and  the  recommendation  of  the 
Hruska  commission  is  with  respect  to  where  the  State  of  Nevada  would 
be  placed  ? 

»Tudge  Kilkenny.  That  is  correct. 

Mr.  Westphal.  All  right. 

Now,  under  the  Hruska  commission  proposal  this  twelfth  circuit 
would  have,  according  to  1974:  filings,  a  total  incoming  caseload  of 
1.545  cases.  Under  your  proposal  it  would  have  a  caseload  of  1.417. 
Again,  according  to  the  197-1  filings,  the  balance  of  the  circuit,  or  what 
you  refer  to  as  a  northern  division — and  what  the  Hruska  commission 
refers  to  as  a  new  ninth  circuit — Avould  have  total  filing  of  1.150  and 
yours  would  have  1,278.  Your  suggested  alignment  comes  closer,  by 
virtue  of  changing  Nevada's  128  filings,  to  some  numerical  equality 
than  does  the  Hruska  commission  proposal  ? 

Judge  Kilkenny.  Yes. 

]Mr.  Westphal.  Speaking  again  in  that  frame  of  reference,  which 
is  geographic,  and  attempting  to  equalize  the  caseload,  your  suggestion 
would  more  closely  equalize  the  caseload  by  making  a  different  place- 
ment of  Nevada  in  the  scheme  of  things  ? 

Judge  Kilkenny.  That  is  correct. 

Mr.  Westphal.  One  of  the  things  that  you  also  suggest  is  that  this 
northern  division  would  sit  in  Portland,  Seattle,  Honolulu,  and  xSan 
Francisco.  As  far  as  the  northern  Ne^-ada  litigants  and  lawvei^,  who 
are  in  an  area  adjacent  to  the  northern  part  of  the  State  of  Califomin. 
are  concerned,  they  would  be  arguing  their  appeals  in  the  same  place 
they  always  had  argued  them  ? 

Judge  Kilkenny.  That  is  right. 

INlr.  Westphal.  But  lawyers  from  the  southern  part  of  Nevada  would 
then  go  to  San  Francisco  rather  than  Los  Angeles,  under  your  pro- 
posal ? 

Judge  Kilkenny.  Right. 

Mr.  Westphal.  Unless  their  case  wns  calendared  to  be  heard  by  a 
panel  which  was  sitting  at  Portland  or  Seattle  ? 

Judge  Kilkenny.  Which  seldom  would  happen. 

Mr.  Westphal.  All  right. 

Moving  on  now  to  other  areas  of  difference  between  your  suggestion 
and  the  Hruska  commission  proposal,  your  suggestion  is  that  the  two 
divisions,  the  northern  and  southern  divisions  of  the  ninth  circuit, 
would  continue  to  have  a  chief  judge  presiding  as  the  onlj^  chief  judge 
over  both  the  northern  and  southern  divisions. 

Judge  Kilkenny.  Correct. 
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Mr.  Westphal.  Whereas,  the  Hruska  proposal  would  have  a  chief 
judge  for  the  twelfth  circuit  and  a  chief  judge  for  the  new  ninth 
circuit? 

Judge  Kilkenny.  That  is  correct. 

Mr.  Westphal.  I  assume  that  the  incumbent  chief  judge  of  the 
ninth  circuit,  by  virtue  of  his  seniority,  would  be  the  chief  judge  of 
what  the  Hruska  commission  calls  the  twelfth  circuit,  as  well  as  by 
virtue  of  his  being  a  resident  of  the  twelfth  circuit  ? 

Judge  Kilkenny.  Frankly,  I  just  wouldn't  hazard  a  guess  on  that, 
•counsel. 

IMr.  Westphal.  What  you  are  saying  is  that,  in  the  event  you  regard 
him  as  a  resident  of  the  South,  he  might  be  chief  judge  of  the  new 
twelfth  circuit  ? 

Judge  Kilkenny.  He  may  be. 

]Mr.  Westphal.  You  would  also  have  a  division  chief  judge,  who 
would  really  not  be  a  "chief  judge"  within  the  contemplation  of  the 
Federal  statutes  assigning  duties  and  authority  to  a  chief  judge,  but 
this  division  chief  judge  would  be  more  or  less  an  effective  presiding 
judge  or  administrative  chief  judge  ? 

Judge  Kilkenny.  I  would  say  that  is  correct.  Of  course,  the  Con- 
gress would  probably 1  haven't  reached  that  point  in  the  proposed 

legislation — but  the  Congress  would  probably  leave  it  to  the  circuit 
to  set  that  up  by  rule,  or  the  Congress  itself  could  pass  the  legislation 
which  would  define  the  duties  of  the  chiefs  withi}i  the  divisions. 

Mr.  Westphal.  Eeally,  then,  on  that  particular  point,  the  difference 
between  what  vou  suggest  to  the  subcommittee  and  what  Senator 
Hruska  s  commission  has  suggested  and  recommended  is  only  a  dif- 
ference of  how  the  chief  judge  authority  specified  by  the  Federal 
statute  should  be  exercised  over  these  two  geographical  groups '? 

Judge  Kilkenny.  Essentially,  I  think  that  is  correct,  counsel. 
Without  giving  deep  thought  to  it,  I  would  say  that  is  correct. 

Mr.  Westphal.  Now,  the  Hruska  Commission's  proposal  is  a  little 
bit  different  geographically  from  yours  and  a  little  bit  different 
from  yours  as  far  as  this  chief  judge  question  is  concerned.  Where  you 
have  two  separate  circuits,  if  there  should  be  a  conflict  between  a  di- 
cision  in  the  ninth  circuit  and  one  in  the  twelfth  circuit  on  a  point 
of  federal  law,  that  conflict  would  be  resolved  by  the  Supreme  Court 
of  the  United  States,  just  as  they  would  resolve  a  conflict  between  the 
ninth  circuit  and  the  sixth  circuit  if  they  recognized  it  as  a  con- 
flict which  needed  resolving  toda}^  ? 

Judge  Kilkenny.  That  is  right. 

Mr.  Westphal.  But  under  your  proposal,  where  you  would  not  de- 
nominate them  as  circuits  but  would  denominate  them  as  separate 
divisions  with  essentially  the  same  geographical  lines,  you  would 
resolve  any  conflict  between  the  divisions  by  a  special  en  banc  pro- 
-cedure  of  having  four  judges  from  the  nortliern  division  sit  with 
four  judges  of  the  southern  division,  and  this  chief  judge  would 
join  them  to  be  a  ninth  member  of  this  en  banc  panel  ? 

Judge  Kilkenny.  That  is  correct. 

Mr.  Westphal.  So  that  in  effect  your  suggestion  is  that  we  use 
this  four  plus  four  plus  one  en  banc  procedure  as  a  means  of  recon- 
ciling any  intracircuit  conflicts  that  might  arise. 

Judge  Kilkenny.  Correct. 
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Mr.  AVestpiial,  But  at  the  present  time,  and  for  the  last  several 
yeai-s,  the  ninth  circuit  has  had  this  same  number  of  judges,  about  19 
or  20.  They  have  also  developed  intracircuit  conflicts  between  three 
judge  panels,  and  we  have  received  testimony,  Judge,  that  there  has 
been  some  difficulty  in  composing  an  en  banc  panel  of  13  judges  in 
order  to  resolve  those  intracircuit  conflicts.  Why  is  it  that  you  think 
your  new  concept  of  northern  and  southern  divisions,  employing  a 
four  plus  four  plus  one  fonnula,  could  more  readily  resolve  these  in- 
tracircuit conflicts  than  the  existing  circuit  has  over  the  last  3  or  -l 
vears  ? 

Judge  Kilkenny.  Well,  for  one  thing,  you  only  have  the  9  judges 
with  whom  you  must  deal,  rather  than  the  13  active  judges.  I  miglit 
say  there  have  only  been  13  active  judges  for  a  few  months  during 
1970  and  since  Judge  Sneed  was  appointed  in  1973.  But,  in  any  event, 
there  has  been  difficulty  finding  space  for  13  judges  at  times.  The 
chief  generally  places  en  banc  hearings  for  the  court  and  council 
meetings  on  the  calendar  for  San  Francisco  on  the  Wednesday  of 
the  week  in  which  the  court  meets  there.  Sometimes  a  iudge  who  is 
not  sitting  during  that  particular  week  may  have  to  make  a  special 
trip.  They  have  had  some  problems  getting  all  13  judges  together,  but 
with  nine  judges  you  w^ouldn't  have  that  problem.  At  least  you  would 
have  no  more  problem  theie  than  you  would  with  nine  judges  on  an}' 
other  circuit  similar  to  the  ninth  circuit  where  they  are  located  in 
various  quarters. 

Mr.  Westphal.  I  have  one  other  point  that  I  would  like  to  clear 
up,  Judge. 

In  your  prepared  statement,  regarding  your  proposed  realigimient 
into  northern  and  southern  divisions  you  state  that  the  first  chief 
judge  could  be  appointed  by  carryover  from  the  present  circuit,  with 
tenure  as  provided  by  law,  "his  successor  to  be  selected  by  the  Chief 
Justice  from  the  active  judges  of  both  divisions,  the  vacancy  to  be 
filled  by  the  President."  I  take  it  you  refer  to  the  Chief  Justice  of  the 
United  States. 

For  what  reason  do  you  suggest  that  a  chief  judge  be  desigiiated 
by  the  Chief  Justice  of  the  United  States  and  appointed  by  the  Presi- 
dent, rather  than  having  the  chief  judge  position  filled  as  it  normally 
is  now  ? 

Judge  Kilkenny.  Well,  it  is  a  personal  viewpoint,  counsel.  I  would 
prefer  to  see  the  Chief  Justice  of  the  United  States  appoint,  from  the 
members  of  the  circuit,  the  chief  judge  who  would  preside  over  both 
divisions.  My  reason  for  it,  and  I  think  that  it  is  a  good  reason,  is  that 
some  judges  in  that  circuit  would  be  much  better  qualified  to  serve 
as  a  chief  than  an  at-large  appointment  by  the  President  of  the  United 
States  where  the  chief  judge  wouldn't  necessarily  have  to  be  from  the 
ninth  circuit  at  all. 

Mr.  Westphal.  I  see. 

Under  the  existing  system  the  chief  judge  goes  by  appointment  of 
seniority  among  the  active  judges. 

Judge  Kilkenny.  Correct. 

]SIr.  Westphal.  There  have  been  people,  in  years  past,  who  have 
suggested  that  that  should  not  be  the  fact,  because,  in  truth  and  in 
fact,  there  are  some  judges  on  any  circuit  who  are  better  qualified  to. 
be  the  administrative  and  operating  head  and  chief  judge  of  a  circuit 
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ratlier  than  he  who  just  happens  to  come  along  b}^  tlie  process  of 
seniority.  So  what  yonr  suggestion  does  is,  in  effect,  recognize  what 
some  people  have  said  for  a  number  of  years? 

Judge  Kilkenny.  There  would  be  something  to  that,  yes. 

Ml'.  Westphal.  I  thank  you,  Judge.  I  think  that  this  dialog  has 
helped  us  to  sharpen  the  dift'erence  that  may  exist  between  the  Hruska 
Commission  and  your  position. 

I  haA'e  one  further  question. 

You  said  at  the  outset  that  you  and  Chief  Judge  Chambers  don't 
necessarily  agree  on  everything  that  you  are  presenting  to  the  subcom- 
mittee today,  but  it  has  been  my  understanding  that  what  you  have 
presented  as  a  geographical  plan  and  division  nomenclature  is  basi- 
cally something  that  Judge  Chambers  adheres  to. 

Judge  Kilkenny.  I  believe  you  can  say  that,  although  I  would  pre- 
fer to  use  Judge  Chamber's  language,  which  he  employed  in  his  letter 
to  you,  Mr.  Westphal.  I  believe  that  I  reflect  some  of  his  views,  and  I 
would  prefer  to  leave  it  that  way. 

yiv.  AVestphal.  All  right.  Thank  you,  Judge  Kilkenny. 

Mr.  Chairman,  that  is  all. 

Senator  Burdick.  You  recommendation  is  to  set  up  divisions  instead 
of  circuits? 

Judge  Kilkenny.  Well,  all  I  can  say,  I  had  suggested  divisions  in 
tlie  ciicuit  long  before  the  Hruska  Commission  started  splitting  the 
circuit. 

Senator  Burdick.  It  seems  to  me  your  divisions  may  be  more 
clumsy  in  one  respect;  in  the  circuit  system  you  have  one  chief  judge, 
but  in  your  division  sj'stem  you  have  two  chief  judges,  two  straw 
bosses. 

Judge  Kilkenny.  You  could  describe  it  that  way.  You  could  use 
that  nomenclature.  If  3^011  have  divisions,  I  believe  that  you  must  have 
an  overall  chief.  When  you  create  divisions  along  lines  as  suggested  by 
the  American  Bar  Foundation,  where  they  may  be  on  different  types 
of  law.  such  as  criminal  law,  handled  by  one  division  or  the  other,  I 
think  you  must  have  someone  tliat  you  will  call  chief  of  that  division. 
I  think  it  would  be  a  necessary  thing  on  this  divisional  set  up  that  has 
been  proposed,  too.  I  believe  it  is  certainly  worthy  of  consideration, 
gentlemen. 

Senator  Burdick.  Judge  Kilkenny,  let  me  thank  you  once  again 
for  coming  to  Washington  today  and  for  your  ^ery  helpful  contribu- 
tion. 

Judge  Kilkenny.  Thank  you  for  giving  me  the  privilege  of  appear- 
ing Ijefore  you. 

[Editor's  Note  :  Following  his  testimony,  Judge  Kilkenny  sent 
the  following  letter  and  supplement  to  his  testimony  to  the  sub- 
committee:] 

John  F.  Kilkenny.  Senior  Circvit  .Tudge. 

U.S.  Court  of  Appeals.  Ninth  Circuit. 

Portland,  Oreg.,  October  7,  191.',. 
Mr.  William  H.  Westphal, 

CMef  Counsel,  Subcommittee  on  Improvements  in  Judicial  Machinery,  Dirk- 
sen   Office   Building,    Washington,    D.C. 

De.vb  I\Ir.  Westphal  :  I  attach  original  and  necessary  copies  of  a  Supplement 
to  lu.v  Oral  Testimony.  Hopefully,  there  will  be  no  objection  to  the  filing  of 
this  material. 

Sincerely, 

John  F.  Kilkenny. 
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Supplement  to  Oral  Testimony  of  Judge  John  F.  Kilkenny 

I  neglected  to  mention  that  when  we  fell  behind  in  the  critical  years  of  fiscal 
'71,  '1'2  and  '73,  that  the  Ninth  Circuit  Senior  Judges  were  doing  substantial 
iiut-of-circuit  work  in  excliange  for  the  sittings  in  tlie  Ninth  by  outside  circuit 
Judges.  These  assignments,  of  course,  are  directed  by  the  Chief  Justice.  For 
example,  .since  taking  Senior  Status,  I  have  served  iu  the  First,  the  Second, 
the  Seventh  and  the  Tenth  Circuits,  and  will  again  serve  iu  the  Seventh  the 
latter  part  of  this  month.  Likewise,  Senior  Judges  Barnes  and  Hamley  have 
occasionally  sat  in  outside  circuits.  Considerable  of  Senior  Judge  Carter's  time 
is  consumed  with  liLs  work  on  the  Emergency   Court  of  Appeals. 

Although  the  termination  of  2.500  cases  in  fiscal  '74  might  indicate  to  the 
contrary,  I  have  no  doubt  that  the  substantial  use  of  District  Judges  cuts 
down  on  the  overall  efficiency  of  the  court.  Given  the  same  number  of  circuit 
judges  in  the  critical  years  that  we  had  of  district  judges,  I  am  convinced  that 
the  civil  backlog  uould  now  be  close  to  normal.  This  again  points  to  the 
appalling  need  for  five  or  more  additional  circuit  judgeships  in  the  Ninth. 

I  failed  to  mention  that  the  brilliant  showing  of  the  Fifth  in  keeping  its 
calendar  current  might  well  be  due.  at  least  in  substantial  part,  to  the  15  addi- 
tional law  clerks  and  the  substantial  secretarial  assistance  received  by  reason 
of  the  si>ecial  Congressional  legislation  some  two  or  three  yeai's  ago.  Needless 
to  say.  1  am  not  condemning,  but,  on  tlie  other  hand,  commending  the  Fifth  for 
its  "know-how'"  in  securing  this  financial  grant.  We  did  not  put  it  all  together 
until  this  year  and  now  have  legislation  pending,  with  Judicial  Conference 
ai'proval,  which  would  place  us  on  an  almost  equal  footing  with  the  Fifth. 

The  fact  that  a  majority  of  the  judges  in  the  Fifth  may  have  voted  to  lipiit 
to  15  the  judgeships  in  their  circuit  is  beside  the  point.  Opposing  that  is  the 
action  of  the  Ninth  in  voting  for  five  additional  judges  some  two  or  three  years 
ago.  The  only  available  proof  is  that  a  court  iu  excess  of  15  judges  is  a  manage- 
able court.  We  need  only  take  a  look  at  the  performance  of  the  Fifth  with  its  out- 
side and  senior  judges  and  the  performance  of  the  Ninth  with  its  outside, 
senior  and  district  judges  during  the  past  two  or  three  fiscal  years.  These 
performances  demonstrate  that  courts  of  18  to  21  judges  are  manageable, 
^ven   under  adverse  circumstances. 

Another  advantage  of  the  division  proposal  over  an  outright  split  is  the 
former's  political  feasibility.  With  the  outright  opposition  of  the  California 
State  Bar,  and  the  Bars  of  the  Cities  of  San  Diego,  Los  Angeles  and  San  Fran- 
cisco, I  would  predict  that  the  proposed  split  of  California  is  a  dream  for  the 
distant  future. 

On  the  question  of  a  "collegial  court",  at  the  October  2nd  hearing  It  was 
again  suggested  that  the  outside  judges  wasted  considerable  time  in  going  to  and 
from  San  Francisco,  Los  Angeles,  Portland  or  Seattle.  I  neglected  to  say  that 
while  working  in  San  Francisco  or  Los  Angeles,  the  outside  judges  have  the 
services  of  staff  secretaries  and,  time  afer  time,  dictate  orders,  memoranda,  or 
oft  times  opinions  in  disposition  of  the  cases  they  have  under  consideration. 
Beyond  that,  the  judges  are  in  constant  contact  with  their  home  secretaries 
and  each  day  respond  to  all  incoming  mail,  in  addition  to  dictating  memoranda, 
transmitting  finalized  opinions,  letters  and  other  materials  which  the  home  secre- 
tary has  prepai-ed  during  the  judge's  absence.  I  repeat,  the  time  lost  in  air 
fiight  and  in  n'aching  or  returning  from  tlie  judge's  destination  is  minimal. 

Additionally,  I  have  known  of  ill  feeling  developing  between  judges  serving 
under  the  same  roof,  but  I  have  not  heard  of  animosty  between  judges  who  (mly 
see  each  other  one  week  out  of  each  month.  Indeed,  for  the  non-resident  judge 
tlie  monthly  return  to  San  Francisco  or  Los  Angeles  is  in  the  nature  of  a  dignified 
homecoming.  Everyone  seems  delighted  and  the  daily  luncheons  are  truly 
•"collegial"  affairs,  while  the  dinners  with  visiting  judges  are  sources  of  con- 
viviality and,  at  times,  intellectual  triumph.  "Fragmentation"  is  a  bad,  bad  word 
when  used  as  descriptive  of  the  activities,  or  judicial  performance,  of  the  judges 
of  the  Ninth. 

Dated  :  October  7, 1074. 

Senator  Burdick.  Our  n?xt  witness  is  Mr.  Bernard  Petrie,  of  the 
San  Francisco  Bar  Association,  San  Francisco. 

Vrelcoine  to  tlie  committee,  Mr.  Petrie.  You  may  proceed  in  any 
manner  yon  wish. 
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ASSOCIATION,  SAN  FRANCISCO,  CALIF. 

Mr.  Petrie.  ]Mr.  Chairman,  Mr.  Westphal,  my  name  is  Bernard 
Petrie.  I  am  a  San  Francisco  lawyer  and  spokesman  for  the  Bar 
Association  of  San  Francisco. 

We  appreciate  ver}-  much,  Mr.  Chairman,  this  chance  to  present 
our  views. 

The  Bar.  Association  of  San  Francisco  has  about  4,400  members 
and  is  102  years  old.  I  served  as  chairman  of  a  special  committee  of 
the  association  to  review  the  rej^ort  of  the  Commission  on  Revision 
of  the  Federal  Court  Appellate  System.  Our  committee  has  10  mem- 
bei-s  with  diverse  and  substantial  Federal  trial  and  appellate  expe- 
rience. With  your  permission,  Mr.  Chairman,  I  would  like  to  tile  a 
coj)}^  of  our  report.  I  have  supplied  several  copies  to  the  committee^ 

Senator  Burdick.  It  will  be  received. 

[Committee  insert.] 
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Report  to  the  Board  of  Directors  of  The  Bar  Association  of  San  Francisco  bv  its  Special 
Committee  to  Study  the  Recommendation  of  the  Commission  on  Revision  of  the  Federal  Court  Appel- 
late System  for  a  Change  in  the  Boundaries  of  the  Ninth  Judicial  Circuit. 


BACKGROUND 


In  1972  the  Ninety-Second  Congress  by  Public  Law  No.  489  created  the  Commission  on 
Revision  of  the  Federal  Court  Appellate  System  (the  Commission).  The  Congress  directed  the  Commission 
lo  study  first  "the  present  division  of  the  United  States  into  the  several  judicial  circuits"  and  to  recommend 
"changes  in  the  geographical  boundaries  of  the  circuits  as  may  be  most  appropriate  for  the  expeditious  ami 
effective  disposition  of  judicial  business".  Sixteen  members*  formed  the  Commission,  appointed  four  each 
by  the  President,  Chief  Justice,  Senate  and  House  of  Representatives.  The  Commission  held  bearings  in 
many  cities  and  submitted  its  report  on  December  18,  1973. 

The  increasing  caseload  in  the  circuit  courts  of  appeal  prompted  the  study.  The  Commission 
focused  on  the  circuits  vWth  the  greatest  caseloads  and  the  most  judges,  the  Fifth  and  the  Ninth.  The  report 
recommends  a  division  of  each  of  these  circuits  into  two  new  circuits.  The  present  Ninth  Circuit  would  be 
divided  into  a  new  Ninth  Circuit  consisting  of  the  Northern  and  Eastern  Districts  of  California  and  the 
states  of  Alaska,  Washington,  Oregon,  Idaho,  Montana  and  Hawaii,  and  Guam,  and  a  new  Twelfth  Circuit 
consisting  of  the  Southern  and  Central  Districts  of  California  and  Arizona  and  Nevada. 

Senator  Burdick,  a  member  of  the  Commission,  introduced  bills  on  Februarys  7,  1974 
(S.2988-91)  to  carry  out  the  Commission's  recommendations.  The  bills  were  referred  to  the  Committee  on 
the  Judiciary.  It  is  expected  that  hearings  will  be  held  in  the  late  summer  or  fall.  Subcommittees  on  Improve- 
ments of  Judicial  Machinery  (chaired  by  Senator  Burdick)  and  Representation  of  Citizens  Interests  (chaired 
by  Senator  Tunney)  as  well  as  the  Executive  Director  of  the  Commission,  Professor  A.  Leo  Levin,  have  asked 
for  the  views  of  The  Bar  Association  of  the  City  of  San  Francisco. 

This  Special  Committee  (the  Committee)  was  appointed  on  February  13,  1974,  and  has  had 
several  meetings.  It  has  reviewed  the  statements  filed  with  the  Commission  and  digests  of  testimony  before 
the  Commission  by  judges  and  lawyers  from  the  Ninth  Circuit  as  well  as  other  materials,  including  certain 
statistical  material  on  filings  in  the  Ninth  Circuit  and  its  districts  courts  and  a  Statement  of  the  State  Bar  of 
California  to  the  Commission  dated  December  5,  1973. 

The  Committee  deems  the  recommended  division  of  the  Ninth  Circuit  to  be  premature  and, 
in  any  event,  a  partial  solution.  If  the  Ninth  Circuit  is  divided,  California  need  not  and  should  not  be  split. 


*  Senators:  Quentin  N.  Burdick,  Edward  J.  Gurney,  Roman  L.  Hruska,  John  L.  McClellan:  Congressmen: 
Jack  Brooks,  Walter  Flowers,  Edward  Hutchinson,  Charles  E.  Wiggins:  Honorable  Emanuel  Celler;  Dean 
Roger  C.  Cramton;  Francis  R.  Kirkham,  Esq.;  Judge  Alfred  T.  Sulmonetti;  Judge  J.  Edward  Lumbard: 
Judge  Roger  Robb;  Bernard  G.  Segal,  Esq.;  Professor  Herbert  Wechsler. 
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DISCUSSION 

This  is  a  time  of  ferment  of  ideas  to  grapple  with  increasing  federal  appellate  caseloads.* 
Proposals  such  as  that  for  a  National  Court  of  Appeals  with  divisions  are  being  studied.  The  Committee 
notes  that  the  Commission  itself  is  engaged  now  in  the  second  phase  of  its  work  to  study  the  stnicture 
and  internal  procedures  of  the  federal  appeal  system  and  to  recommend  such  changes  "as  may  he  appro- 
priate for  the  expeditious  and  effective  disposition  of  the  caseload  of  the  Federal  Courts  of  Appeal  con- 
sistent with  fundamental  concepts  of  due  process  and  fairness".   The  Committee  feels  that  there  are 
numerous  ways  to  tackle  the  problem  now  faced  by  the  larger  circuits.  Appended  hereto  is  a  list  of  some 
of  the  matters  we  believe  the  Commission  could  consider  profitably.  The  Ninth  Circuit  already  is  being 
innovative  in  some  of  these  areas. 

The  Committee  is  mindful  that  the  increasing  filings  in  the  Nintli  Circuit  have  resulted  in 
insufficient  time  for  judicial  reflection  and  consistency,  a  much  longer  wait  than  desirable  in  civil  cases, 
more  per  curiam  orders,  fewer  en  banc  hearings,  elimination  of  oral  argument  in  some  cases  and  a  large 
backlog.  The  Committee  unhesitatingly  and  unanimously  joins  with  the  Commission  in  finding  that  the 
need  for  reform  is  pressing.  What  concerns  the  Committee  is  that  circuit  division  very  well  may  turn  out 
to  be  a  fleeting  solution  that  will  divert  efforts  away  from  the  real  task  of  overhauling  and  honing  the 
federal  appellate  system.  Also,  with  circuit  division  a  desirable  regionalism  will  suffer.  Some  tradition  will 
be  lost.  Some  confusion  will  ensue  as  a  new  circuit  strikes  out  on  its  own.  The  Supreme  Court  will  be 
burdened  further.  All  of  these  drawbacks  become  more  serious  if  circuit  division  entails  splitting 
California,  and  that  act  involves  its  own  disadvantages,  which  are  noted  below. 

An  analysis  of  case  filings  in  the  Ninth  Circuit  to  which  we  turn  in  the  next  section  indicates 
that  the  proposed  division  would  be  premature  now  and  probably  would  create  a  workload  imbalance. 

The  Committee  views  the  present  large  backlog  in  the  Ninth  Circuit  as  an  urgent  problem,  but 
regards  it  as  separate  from  the  problem  of  heavy,  current  filings,  and  believes  it  could  be  reduced  promptly 
by  ad  hoc  panels  of  additional  judges. 

The  Committee  endorses  the  request  for  at  least  two  more  judges  at  once.  Additional 
appellate  judges  will  be  needed  whether  or  not  the  circuit  is  split.  The  Committee  also  endorses  Judge 
John  F.  Kilkenny's  plan  to  utilize  two  divisions  within  the  present  Ninth  Circuit  as  preferable  to  splitting 
the  Circuit  now. 

The  Committee  prefers  that  "enbanc  executive  committees"  (envisaged  by  such  plan  to 
consist  of  several  fewer  judges  than  the  entire  court)  be  selected  by  rotation  rather  than  seniority.  An 
opportunity  to  test  out  this  promising  plan  of  Judge  John  Kilkenny  may  be  lost  if  the  circuit  is  to  become 
two  circuits. 


THE  SIZE,  SHAPE,  AND  RATE  OF  GROWTH  OF  THE  NINTH  CIRCUIT  CASELOAD. 

Underlying  all  of  the  suggestions  for  the  division  of  the  Ninth  Circuit  (or  for  its  reorganization 
into  two  divisions)  are  general  conceptions  of  the  unwieldiness  of  the  Ninth  Circuit  and  assumptions  about 
the  rates  of  growth  of  the  Ninth  Circuit's  business.  Those  assumptions  and  conceptions  can  be  summarized 
as  follows: 


*   It  is  also  a  time  to  grapple  with  the  appellate  caseload  in  California,  where  a  division  of  the  State  into 
two  court  systems  is  not  even  theoretically  possible.  In  consequence  of  this  limitation,  the  recent  study 
of  the  National  Center  for  State  Courts  (to  be  published  in  early  fall)  focuses  exclusively  on  administra- 
tive reforms,  an  alternative  the  Committee  beheves  should  be  exhausted  in  the  case  of  the  Ninth  Circuit. 
See  text  below. 
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1.  Tlie  Ninth  Circuit  caseload  is  large  in  absolute  terms  and  on  a  per-judge  basis; 

2.  The  caseload  of  the  Ninth  Circuit  is  growing  rapidly; 

3.  The  Ninth  Circuit's  performance  has  deteriorated  under  the  weight  of  its  caseload; 


and 


4.       The  distribution  of  the  caseload  throughout  the  Ninth  Circuit  can  be  determined 
on  the  basis  of  statistics  on  numbers  of  appeals  filed  from  the  various  districts  within  the  Ninth  Circuit. 

In  an  attempt  to  examine  some  of  these  assumptions  (and  particularly  assumptions  2-4)  the 
Committee  commissioned  one  of  its  members,  Matthew  P.  Mitchell,  to  examine  available  published  statistics 
in  an  attempt  to  determine  whether  the  assumptions  are  valid,  and  if  not,  the  nature  and  consequences  of 
modified  assumptions  supported  by  the  statistical  material  examined. 

Mr.  Mitchell's  report  is  attached  to  the  original  hereof  as  appendix.  It  consists  of  a  number  of 
tables,  together  with  separate  text  material  describing  and  analyzing  those  tables. 

The  conclusion  of  Mr.  Mitchell's  study  can  be  summarized  as  follows: 

A.      GROWTH  OF  CASELOAD 

The  large  absolute  number  of  cases  which  the  Ninth  Circuit  has  handled  in  recent  years, 
and  the  large  number  of  cases  per  judge,  cannot  be  doubted.  However,  at  least  three  factors  which  have 
contributed  to  a  very  rapid  growth  of  caseload  in  the  '60's  suggest  that,  while  the  growth  has  been  real, 
the  apparent  rate  of  growth  of  the  Ninth  Circuit's  caseload  has  greatly  exceeded  its  long  term  trend.  Very 
recent  statistics  for  early  1974  show  that  the  Ninth  Circuit's  new  caseload  may  actually  be  leveling.  Filings 
lor  the  first  five  months  of  1974  totaled  1,046  as  against  1,037  for  the  comparable  period  of  1973.  The 
Court  terminated  1,091  cases  for  the  first  five  months  of  1974  compared  with  965  terminations  for  the 
same  period  in  1973.  While  this  phenonmenon  is  likely  to  be  temporary,  there  are  reasons  to  believe  that 
a  "plateau"  in  new  case  filings  has  been  reached  and  that  it  will  slope  gently  upward  for  the  foreseeable 
future. 

The  factors  supporting  this  hypothesis  include  a  very  noticeable  slackening  in  the  rate  of 
growth  of  the  population  at  large  in  the  geographic  area  comprising  the  Ninth  Circuit.  While  the  Ninth 
Circuit  has  not  yet  achieved  zero  population  growth,  its  population  is  now  growing  at  a  rate  of  less  than 
1-1/2%  per  year  -  far  less  rapidly  than  it  grew  in  the  '40's,  '50's  and  '60's. 

Two  changes  in  procedural  rules  occurred  during  the  '60's  which  may  have  substantially  in- 
creased the  propensity  for  losing  litigants  to  appeal.  First  of  these  was  the  passage  of  the  Criminal  Justice 
.4ct  of  1964  providing  for  the  compensation  of  attorneys  appointed  to  represent  indigent  defendants.  The 
statistics  strongly  suggest  that  this  change  in  the  law  has  substantially  increased  both  the  number  of  crim- 
inal cases  tried  at  the  district  court  level  and  the  number  of  criminal  cases  appealed  to  circuit  courts  in  the 
United  States.  This  phenomenon  is  nationwide. 

In  addition,  "barriers  to  entry"  have  been  reduced  by  changes  in  the  Ninth  Circuit  rules  (in 
part  through  the  Federal  Rules  of  Appellate  Procedure)  eliminating  the  requirement  of  printed  briefs  and 
a  printed  record  and  otherwise  reducing  the  cost  of  an  appeal  to  all  litigants.  No  statistics  have  been  found 
to  verify  this  phenomenon,  but  to  the  extent  that  it  has  increased  the  rate  of  appeal  during  the  '60's,  the 
impact  of  this  change  has  probably  already  been  felt. 

Finally,  there  is  some  statistical  support  for  the  proposition  that  high  interest  rates  in 
the  economy  at  large  are  reflected  in  an  increased  propensity  for  civil  damage  judgment  debtors  to  appeal 
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the  adverse  judgments  upon  pain  of  payment  or  relatively  modest  statutory  rates  of  interest  if  their 
judgments  are  affirmed  on  appeal.  Whether  or  not  this  is  a  significant  factor  is  hard  to  determine.  Per- 
haps a  desire  to  postpone  payment  of  utilizable  capital  funds  at  a  relatively  light  interest  is  at  work.  Again, 
this  phenomenon  (to  the  extent  that  it  is  suggested  by  the  numbers)  is  nationwide. 

The  Ninth  Circuit's  share  of  the  work  done  by  the  circuits  has  been  increasing  in  recent 
years.  However,  this  trend  may  also  be  leveling  off.  In  1960-1961,  the  Ninth  Circuit  received  about  1 1%  of 
the  new  filings  in  all  circuits.  That  figure  grew  to  something  over  15%  in  the  years  1971-73,  but  fell  off 
slightly  (to  14.8%)  in  fiscal  1973. 

A  significant  amount  of  the  growth  in  filings  which  the  Ninth  Circuit  has  experienced  over 
about  the  last  decade  has  been  in  the  area  of  selective  service  appeals  and  appeals  in  narcotics  cases.  However, 
the  trend  has  already  reversed  itself  insofar  as  the  selective  service  appeals  are  concerned.  Those  appeals 
apparently  peaked  at  152  filings  in  fiscal  1972.  They  peaked  in  fiscal  1970  when  considered  as  a  percentage 
of  criminal  appeals  (they  amounted  to  22.8%  of  the  criminal  appeals  filed  in  that  fiscal  year).  The  selective 
service  cases  amounted  to  8.9%  of  all  appeals  filed  in  both  fiscal  1970  and  fiscal  1971  and  lower  percentages 
in  later  years.  In  fiscal  1973  the  selective  service  appeals  dropped  off  by  any  measure  -  absolute  number  of 
filings,  as  a  percentage  of  criminal  appeals  filed,  and  as  a  percentage  of  all  appeals  filed.  It  may  be  confidently 
predicted  that  the  selective  service  appeals  caseload  will  rapidly  dwindle  to  insignificance. 

By  contrast,  the  narcotics  appeals  caseload  is  large,  and  has  been  growing  especialh  rapidly  since 
fiscal  1970.  This  growth  has  been  apparent  in  terms  of  absolute  numbers  of  narcotics  appeals  taken,  narco- 
tics appeals  as  a  percentage  of  all  criminal  appeals,  and  narcotics  appeals  as  a  percentage  of  all  appeals  in 
general. 

In  fiscal  1973,  narcotics  appeals  comprised  28.5%  of  criminal  appeals  taken  to  all  circuits  and 
9.5%  of  all  appeals  of  every  kind.  In  the  Ninth  Circuit,  by  contrast,  narcotics  appeals  have  risen,  in  fiscal 
1973,  to  46.2%  of  the  criminal  appeals  caseload  and  an  even  20%  of  all  appeals  taken  to  the  Ninth  Circuit 
in  that  fiscal  year. 

Narcotics  appeals  are,  in  other  words,  a  large  and  rapidly  growing  portion  of  the  Ninth  Circuit 
caseload  by  any  measure.  An  accurate  prediction  of  the  future  growth  or  shrinkage  in  the  narcotics  case- 
load would  help  considerably  in  predicting  the  future  rate  or  growth  of  the  Ninth  Circuit  caseload. 

B.      THE  NINTH  CIRCUIT'S  PERFORMANCE 

The  Administrative  Office  of  the  United  States  Courts  has  maintained  rather  complete  records 
on  the  time  taken  bv  circuit  courts  to  dispose  of  cases.  The  most  recent  full  year's  statistics  available  show 
that  the  Ninth  Circuit  is  slightly  faster  than  all  circuits  collectively  in  disposing  of  criminal  cases  but  sig- 
nificantly slower  in  disposing  of  civil  cases. 

In  each  instance,  however,  the  Ninth  Circuit  did  significantly  better  in  the  fiscal  years  ended  on 
June  30,  1971,  1972  and  1973  than  it  did  in  the  years  ending  June  30,  1961,  1962,  and  1963.  Indeed,  the 
Ninth  Circuit's  performance  in  fiscal  1973  in  disposing  of  its  criminal  caseload  was  better  than  in  the  year 
1961  or  any  year  since.  The  Ninth  Circuit's  performance  in  disposing  of  civil  cases  in  fiscal  1973  was  better 
than  1961  and  eight  intervening  years,  but  worse  than  its  performance  in  1965,  1966.  1967  and  1970. 

In  other  words,  the  available  statistics  do  not  support  any  assertion  that  the  Ninth  Circuit's 
performance  in  disposing  of  its  cases  has  deteriorated  during  a  decade  or  so  of  rapid  growth. 
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C.      DISTRIBUTION  OF  THE  NINTH  CIRCUirS  CASELOAD 

One  would  expect  to  find  that  cases  of  various  types  are  not  uniformly  distributed  throughout 
the  district  courts  within  the  Ninth  Circuit.  One  would  also  anticipate  that  the  percentages  of  cases  appeal- 
ed from  district  courts  vary  somewhat  by  type  of  case.  The  statistics  bear  this  out. 

Uneven  dispersion  of  various  types  of  cases  among  the  districts  within  the  Ninth  Circuit 
creates  several  problems  which  must  be  solved  in  connection  with  any  planned  reorganization  of  the  cir- 
cuit. Prediction  of  rates  of  growth  of  caseload  depends  upon  the  types  of  cases  included  in  that  caseload. 
For  example,  a  caseload  consisting  mainly  of  criminal  selective  service  cases  is  likely  to  decline  rapidly 
in  the  foreseeable  future.  Conversely,  if  present  trends  continue,  a  caseload  consisting  largely  of  criminal 
narcotics  cases  will  continue  to  grow  explosively.  Reasonably  accurate  growth  predictions  are  necessary 
if  new  circuits  are  to  be  properly  staffed. 

The  type  of  caseload  handled  by  a  circuit  court  may  even  influence  the  willingness  of  pros- 
pective judges  to  accept  appointment  to  the  bench  -  few  lawyers  are  likely  to  be  "turned  on"  by  the  pros- 
pect of  reviewing  an  endless  array  of  search  and  seizure  cases  involving  narcotics. 

Available  statistics  suggest  substantial  problems  inherent  in  the  present  proposal  for  division 
of  the  Ninth  Circuit  as  a  result  of  uneven  distribution  of  the  sources  of  that  caseload  among  the  district 
courts  of  the  present  Ninth  Circuit.  The  statistics  available  on  this  subject  are  imperfect  because  no  pub- 
lished statistics  showing  appeals  by  type  of  case  by  district  are  presently  available.* 

Considering  district  court  statistics  on  cases  commenced,  it  appears  that  the  proposed  new 
Twelfth  Circuit  would  carry  a  far  heavier  burden  in  narcotics  cases  than  would  the  proposed  New  Ninth 
Circuit.  While  the  proportion  of  narcotics  cases  to  all  criminal  cases  in  district  courts  is  substantially  above 
the  national  norm  in  the  present  Ninth  Circuit,  the  district  courts  of  the  proposed  New  Ninth  Circuit  are 
well  below  the  national  norm  and  the  district  courts  of  the  Proposed  New  Twelfth  Circuit  substantially 
above.  Thus,  if  narcotics  cases  are  appealed  with  about  the  same  frequency  in  all  districts,  a  disproportion- 
ate share  of  this  important  part  of  the  caseload  will  go  to  the  New  Twelfth  Circuit. 

With  selective  service  cases,  the  pattern  is  reversed.  That  is,  the  district  courts  in  the  Ninth 
Circuit  have  consistently  handled  an  unusually  high  proportion  of  selective  service  cases  in  their  cirminal 
caseload.  This  imbalance  is  due,  however,  almost  entirely  to  the  district  courts  within  the  area  of  the  pro- 
posed New  Ninth  Circuit;  the  district  courts  of  the  New  Twelfth  Circuit  have  handled  a  selective  ser\ice 
caseload  only  slightly  above  the  national  average. 

However,  district  courts  of  the  proposed  New  Ninth  Circuit  have  handled  a  high  percentage  of 
selective  service  cases.  In  fiscal  1971,  selective  service  cases  comprised  2.3.1%  of  their  criminal  caseload 
versus  a  national  average  of  11%.  In  1972,  the  percentage  was  even  higher,  with  selective  service  cases 
comprising  27.2%  of  the  criminal  caseload  in  district  courts  within  the  proposed  New  Ninth  Circuit  as 
against  a  national  average  of  10.9%  in  that  year. 

Any  division  of  the  present  Ninth  Circuit  into  two  new  circuits,  staffed  in  proportion  to 
raw  appellate  filings  of  the  last  few  years,  will  likely  produce  substantial  imbalance  in  the  workload  of 


*  The  Administrative  Office  of  the  United  States  Courts  has  the  necessary  information  in  its  data  bank, 
but  has  not  as  yet  programmed  its  computer  to  identify  Ninth  Circuit  appeals  by  type  of  case,  by  dis- 
trict from  which  they  have  risen.  The  Administrative  Office  should  be  encouraged  to  do  the  necessary 
statistical  work  to  determine  accurately  the  sources  of  cases  of  various  types  which  the  proposed  new 
circuits  will  be  expected  to  handle. 
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judges  in  those  circuits  as  the  large  bulge  of  selective  service  cases  lightens  the  load  of  the  proposed 
New  Ninth  Circuit  and  the  disproportionate  increase  in  narcotics  cases  increases  the  load  upon  the 
proposed  New  Twelfth  Circuit. 

D.  "WEIGHTING"  OF  THE  APPELLATE  CASELOAD  BY  TYPE  OF  CASE 

No  statistical  information  has  been  developed  for  the  Committee  on  the  relative  difficulty  of 
various  types  of  cases  once  they  reach  the  circuit  court  level.  Built-in  limitations  on  the  length  of  briefs, 
length  of  oral  argument,  and  the  limited  objectives  sought  by  the  appellant  (i.e.  one  reversible  error  is 
enough)  tend  to  reduce  all  appellate  cases  to  a  common  denominator. 

However,  intuition  suggests  that  appellate  courts  do  consistently  find  some  cases  more 
difficult  than  others. 

The  only  empirical  study  on  this  subject,  as  far  as  we  know,  is  a  self-imposed  time  and  motion 
study  done  by  some  of  the  judges  and  law  clerks  of  the  Third  Circuit.  It  is  not  sufficiently  detailed  to  pro- 
vide much  help  except  that  it  does  indicate  that  civil  cases  take  twice  as  much  judicial  time  as  criminal  cases. 

In  order  to  fairiy  assess  the  relative  difficulty  of  the  "average"  case  expected  to  arise  in  a 
proposed  circuit,  better  information  on  the  relative  difficulty  of  handling  cases  at  the  appellate  level  would 
be  required.  In  the  absence  of  such  information,  one  type  of  case  nevertheless  bears  mention  in  connection 
with  the  Ninth  Circuit:  The  private  civil  antitrust  action,  of  which  the  Ninth  Circuit  handles  a  disproprotion- 
ate  number  of  appeals.  In  fiscal  1973,  9.7%  of  all  private  civil  cases  appealed  to  the  Ninth  Circuit  were  anti- 
trust actions.  That  amounted  to  3.5%  of  total  appeals  to  the  Ninth  Circuit.  In  the  same  year,  private  anti- 
trust appeals  amounted  only  to  3%  of  the  private  cases  in  all  circuits  and  only  1.4%  of  total  appeals. 

Even  at  3.5%  of  the  total  appeals,  antitrust  cases  do  not  bulk  numerically  large  in  the  Ninth 
Circuit's  appellate  caseload.  Assuming,  however,  that  they  represent  an  uncommonly  difficult  type  of  case 
for  the  Circuit  to  review,  it  is  important  to  know  how  these  cases  would  be  distributed  following  a  division 
of  the  present  Ninth  Circuit  into  the  proposed  New  Ninth  and  Twelfth  Circuits. 

For  the  fiscal  year  ended  June  30,  1972,  201  private  antitrust  cases  arose  in  the  districts  with- 
in the  proposed  new  Ninth  Circuit  as  against  only  126  in  the  larger  proposed  New  Twelfth  Circuit,  or  about 
61.5%  in  the  area  of  the  proposed  New  Ninth  Circuit  and  38.5%  in  the  area  of  the  proposed  new  Twelfth 
Circuit.  Based  upon  all  filings,  the  proposed  new  Twelfth  Circuit  should  take  over  about  55%  of  the  business 
of  the  present  Ninth  Circuit,  leaving  45%  for  the  proposed  New  Ninth  Circuit.  Private  antitrust  cases  are  thus 
disproportionately  concentrated  in  the  proposed  New  Ninth  Circuit. 

E.  CONCLUSIONS 

The  statistics  in  Mr.  Mitchell's  report  support  two  conclusions.  First,  present  trends  of  growth 
in  the  Ninth  Circuit's  caseload  suggest  the  existence  of  at  least  a  temporary  pause  in  the  rate  of  growth  suf- 
ficient to  permit  a  careful  analysis  of  caseload  sources  and  trends  before  a  final  decision  is  reached.  Second, 
a  detailed  analysis  of  the  present  Ninth  Circuit's  caseload  should  be  undertaken  before  any  final  decision  on 
how  to  divide  the  Ninth  Circuit  is  made. 

Presently  available  information  suggests  that  the  Administrative  Office  of  the  United  States 
Court,  could  develop  extremely  useful  information  from  unpublished  sources  available  to  it.  This  Committee 
recommends  tliat  the  development  of  such  statistical  information  by  the  Administrative  Office  of  the  United 
States  Court  be  encouraged. 
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Tlie  Proposed  Split  of  California. 

If  and  when  it  is  determined  that  the  Circuit  should  be  divided,  the  Committee  recommends 
tliat  every  effort  be  made  to  keep  California  intact. 

TJie  main  reason  advanced  to  require  placing  the  districts  of  California  in  different  circuits  is 
the  fact  that  California  contributes  about  two-thirds  of  the  filings.   (In  Fiscal  1973.  1.543  filin;:?  out  of 
2,316.)  Articulate  spokesmen  favoring  the  division  of  California  argue  that  California's  filings  alone  would 
require  more  than  nine  judges  at  the  start  and  that  the  caseload  soon  would  be  unmanageable.  The  Com- 
mittee has  given,  it  believes,  due  weight  to  these  numbers,  i.e.,  the  assumed  optimal  number  of  nin<' judges 
per  circuit  and  a  desirable  number  of  average  filings  per  judge.  However,  it  is  concerned  tliat  the  solution 
offered  has  too  many  drawbacks. 

There  are  several  serious  objections  to  dividing  California:  { 1 )   tlie  potential  of  conflicting 
judgments  or  orders;  (2)   the  potential  of  inconsistent  rulings  on  California  law  :  (3)  resultant  increased 
forum  shopping;  (4)  added  burden  on  the  Bar  of  California  to  master  a  second  body  of  appellate  decisions 
and  a  second  set  of  appellate  rules,  with  increased  expense  to  clients  as  well  as  increased  uncertainty  for 
them;  (.5)   psychological  basis  for  an  unproductive  north-south  polarization:  and  (6)   anticipated  adverse 
reaction  and  resistence  from  the  bulk  of  the  bar  of  California. 

We  have  considered  carefully  the  study  of  the  Commission's  staff  entitled  Legal  Problems  of 
Dividing  A  State  Between  Two  Federal  Judicial  Circuits  (October,  1973),  which  deals  especially  with  objec- 
tions (1)  through  (3).   The  view  of  the  staff,  adopted  by  the  Commission  in  its  report,  is  that  existing  and 
possible  devices  would  go  far  towards  alleviating,  if  not  eliminating,  any  such  problems.  These  mechanisms 
are:  (a)  transfer  of  cases  between  courts  of  appeal;  (b)  transfer  of  venue  between  district  courts;  (c)  consolida- 
tion of  multi-district  litigation  for  trial  as  well  as  pre-trial;  (d)  injunction;  (e)  stay;  (f)  service  outside  dislrici: 
(g)  interpleader;  and  (h)  certification  to  the  California  Supreme  Court.  The  Committee  remains  unconvinced 
that  these  existing  mechanisms,  which  were  designed  for  different  purposes  (e.g.  transfer  under  28  U.S.C. 
1404(a)  for  the  convenience  of  parties  and  witnesses),  would  work  well  enough.  What  is  proposed  is  moving 
litigants  or  at  least  preventing  them  from  proceeding  in  courts  chosen  by  them,  never  a  happy  task  even  in 
the  situations  for  which  they  were  enacted.  A  lot  of  judicial  time  would  be  used  to  try  to  anticipate  and 
obviate  conflicts  and  contradictions  at  the  trial  and  appellate  level.  Even  one  or  a  few  glaring  instances  of 
contradictory  orders  (e.g.  in  the  welfare  or  prison  field)  might  bring  the  judicial  system  into  disrepute. 

Contradictory  rulings  and  inconsistent  interpretations  of  state  law  may  pose  real  diicmmas  for 
officers  of  business  and  government  in  California.  There  is  the  recent  example  of  inconstent  rulings  between 
district  courts  in  San  Diego  and  San  Francisco  regarding  the  availability  and  legality  of  repossession  by  self- 
help.  If  such  opposing  rulings  were  handed  down  by  two  circuits  within  the  State  of  California  it  would  be 
more  difficult  for  banks  and  other  businesses  to  operate.  .Such  inconsistent  nilings  might  amount  to  a  ilenial 
of  equal  protection  of  the  law.s.  To  obviate  or  minimize  inconsistent  interpretations  of  California  law  the 
Commission  has  suggested  a  certification  to  the  California  Supreme  Court  under  legislation  similar  l<>  thai 
adopted  in  Florida  and  other  states.  The  Committee  has  some  concern  that  a  California  conslitutioiial  aniciid- 
ment  might  be  recpiired  to  validate  any  such  law  because  the  California  Supreme  Court  is  prohibited  from 
rendering  advisory  opinions. 

The  hills  introduced  by  Senator  Burdick  provide  (Section  7)  for  appeal  to  the  Supreme  ('ourl  of 
the  United  States  of  a  case  invalidating  a  state  law  or  administrative  order  under  the  Conslitulion.  Irealies 
or  laws  of  the  United  States  whenever  a  court  of  appeals  certifies  tha(  its  dicision  conflicts  with  that  ol 
another  court  of  appeals  with  respect  to  the  same  statute  or  administrative  order.  The  pro\ision  is  design<Ml. 
of  course,  to  resolve  conflicts  between  the  new  ninth  and  twelfth  circuits  arising  from  the  bifuriealion  ot 
California.  Resolution  of  conflict,  of  course,  is  imperative.  In  this  case,  however,  it  would  add  lo  the  burdens 
of  the  Supreme  Court,  which  is  striving  to  cope  with  its  increasing  caseload,  \1oreo\er,  until  thai  (ourl 
acted,  California  officials  would  be  in  a  quandary. 


307 


The  larger  question  of  the  future  of  the  federal  appellate  system  should  be  faced  first. 
Federal  rjovernmental  units  should  be  designed  to  embrace  and  not  to  split  states.  The  numbers  argu- 
ment for  splitting  California  works  almost  as  well  to  split  the  state  of  New  York  (and.  indeed,  the  Citv 
of  New  York)  in  a  division  of  the  Second  Circuit.  If  1,700  filings  are  too  many  for  a  circuit  court  to 
handle,  (i.e.,  150  in  excess  of  California's  1550)  the  Second  Circuit  (and  New  York  City)  should  be  divi- 
ded. And  soon  also  the  Fourth.  Fragmentation  of  circuits,  of  course,  would  mean  additional  burdens  for 
the  Supreme  Court  of  the  United  States  and  dilute  regionalism.  These  splits  might  be  obviated  or  alleviated, 
if  the  proposed  national  court  of  appeals  or  similar  body  were  created.  Our  point  is  that  a  conscious  choice 
should  be  made  overall  and  for  the  long  term,  between  fragmenting  circuits  on  the  one  hand,  and  alternatives 
on  the  other,  such  as  more  judges  per  circuit,  the  creation  of  divisions  within  circuits,  and  administrative  and 
jurisdictional  reforms.  This  choice  should  be  made  deliberately  before  the  division  of  California  is  even  con- 
sidered. A  division  of  California  prejudges  important  questions  that  should  be  faced  and  answered. 

In  this  connection,  we  note  that  the  Commission  considered  and  rejected  a  revision  of  the 
boundaries  of  the  Second  Circuit  after  hearing  the  vigorous  opposition  of  the  Committee  on  Federal  Courts 
of  the  Association  of  the  Bar  of  the  City  of  New  York.  (See  the  statement  of  that  committee  by  its  chairman 
appended  hereto.)  The  only  division  of  the  Second  Circuit,  it  was  argued,  that  would  have  made  sense  statis- 
tically would  have  resulted  in  putting  the  Southern  (Manhattan)  and  Eastern  (Brooklyn)  Districts  into  differ- 
ent circuits.  Thus,  it  can  be  seen  that  numbers  and  statistics  can  almost  be  made  to  prevail  over  common 
sense. 

Many,  if  not  most,  California  lawyers  would  be  hostile  to  division  of  the  state.  While  a  sub- 
committee of  three  of  the  Federal  Courts  and  Practice  Committee  of  the  Los  Angeles  County  Bar  Association 
felt  a  division  of  California  was  feasible,  the  committee  as  a  whole  wa.-^  overwhelmingly  against  such  a  division. 
.•\nd  the  chairman  of  the  subcommittee,  anticipating  such  resistance,  wrote  a  concurrins:  report  which  present- 
ed several  alternative  proposals  for  keeping  California  intact  and  contributed  to  our  thinking.  While  there  may 
be  more  sentiment  in  S(nithern  California  to  keep  the  state  intact,  probably  a  majority  of  the  lawyers  in 
Northern  California  would  also  oppose  dividing  the  state.  This  attitude  of  the  Bar,  reinforced  as  it  is  by 
conscientious  study  of  the  issues  by  some  of  its  experienced  representatives,  might  be  important  to  the  success- 
ful functioning  of  the  new  circuits.  If  California  is  kept  intact,  maximum  cooperation  from  the  Bar  could  be 
expected. 

The  Committee  has  serious  concern  that  a  division  of  California  would  interfere  with  the  [jresent, 
effective  co-operation  among  private  and  governmental  legal  officers  in  California.  For  example,  the  United 
States  Attorneys  from  the  various  districts  of  California  now  attend  circuit  conferences,  which  facilitates 
liaison  among  them.  Also,  organizations  offering  legal  assistance  to  low  income  groups  have  offices  both  in 
Los  Angeles  and  in  San  Francisco,  operating  as  statewide  law  firms.  A  division  of  the  state,  we  believe,  woidd 
disrupt  this  co-operation  at  a'  time  when  a  great  increase  in  the  use  of  the  legal  profession  by  the  lower  middle 
class  is  foreseen. 

Resistance  from  the  Bar  is  grounded  in  part  on  the  added  burden  of  a  second  group  of  appellate 
decisions  and  rules.  There  are  relatively  few  C;ilifornia  law)  ers  who  practice  in  severl  circuits.  Relatively  lew 
also  arc  able  to  or  need  to  follow  the  law  of  sever;il  circuits.  It  would  be  burdensome  in  time  and  energy  for 
the  rest  of  the  California  lawyers  were  the  state  to  be  split,  and  the  burdens  would  probably  result  in  addi- 
tional expense  for  clients. 

Feasible  .'\lternatives  with  California  Intact 


The  Committee  desires  to  present  five  plans  which  it  deems  are  feasible  alternatives  to  the 
recommendations  of  the  Commission: 
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PlanB 


'Appeals  Filed 
FY  1973 


Plan  A 

Ninth  Circuit:   California  and  Arizona  1777 

Twelfth  Circuit:   Alaska,  Washington,  Oregon,  Idaho,  Montana, 

Nevada,  Hawaii  and  Guam  539 


Ninth  Circuit:   California  and  Nevada  1613 

Twelfth  Circuit:   Alaska,  Washington,  Oregon,  Idaho,  Montana, 

Hawaii  and  Guam  439 

Tenth  Circuit:   Add  Arizona  -34 


PlanC 

Ninth  Circuit:   California,  Hawaii  and  Guam  1616 

Twelfth  Circuit:   Alaksa,  Washington,  Oregon,  Idaho,  Montana, 

Nevada  and  Arizona  700 


PlanD 

Ninth  Circuit:   California  1543 

Twelfth  Circuit:   Alaska,  Washington.  Oregon,  Idaho,  Montana, 

Nevada,  Arizona,  Hawaii  and  Guam  773 


PlanE 

Ninth  Circuit:   California,  Hawaii,  Nevada  and  Guam  1689 

Twelfth  Circuit:   Alaska,  Washington,  Oregon,  Idaho,  Montana, 

Arizona  "27 


*  Includes  appeals  from  administrative  agencies  and  original  proceedings 
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These  plans  inevitably  will  be  measured  against  the  criteria  of  the  Commission,  five  in 
number:  "First,  where  practicable,  circuits  should  be  composed  of  at  least  three  states;  in  anv  event,  no 
one-state  circuits  should  be  created.  Second,  no  circuit  should  be  created  which  would  immediatelv  retjuire 
more  than  nine  active  judges.  Third,  the  Courts  of  Appeals  are  national  courts;  to  the  extent  practicable,  the 
circuits  should  contain  states  with  a  diversity  of  population,  legal  business  and  socio-economic  interests. 
Fourth  is  the  principle  of  marginal  interference:  excessive  interference  with  present  patterns  is  undesirable; 
as  a  corollary,  the  greater  the  dislocation  involved  in  any  plan  of  realignment,  the  larger  should  be  the  counter- 
vailing benefit  in  terms  of  other  criteria  that  justify  the  change.  Fifth,  no  circuit  should  contain  noncontiguou? 
states." 

Preliminarily,  we  observe  that  these  criteria  represent  a  priori  assumptions.  They  may  (or  mav  not) 
be  ideal  in  the  abstract.  But,  we  deal  \vith  difficult  choices  in  an  imperfect  worid.  Some  flexibility  is  needed, 
and  the  Committee  submits  that  the  alternatives  to  a  division  of  California  pretty  well  satisfy  the  principles 
behind  tlie  Commission's  criteria  and  offer  a  reasonable  balancing  of  the  various  interests  involved. 

The  Committee  would  like  to  treat  briefly  the  two  main  objections  that  have  been  raised  to  a 
circuit  consisting  of  the  State  of  Califorrua  alone.  First,  the  fear  of  influence  by  a  single,  senior  senator,  and 
second,  inadequate  diversity.  The  following  observations,  we  believe,  meet  both  points.  The  Commission's 
concern  that  more  than  two  senators  are  needed  to  maintain  the  qualifications  of  a  circuit  bench  are  of 
questionable  significance  in  the  case  of  California,  at  least.  California  is  the  largest  state  in  the  nation.  Its 
geography,  economy  and  society  reflect  greatly  diverse  interests  and  influences.  Its  elected  representatives 
must  be  responsive  to  this  diversity  of  opinion  and  values,  as  must  the  President  himself  in  considering 
appointments  to  seats  in  California.  This  same  pattern  of  California  politics  applies  to  the  Commission's  fear 
that  a  single  senator  of  long  tenure  could  "mold  the  court  for  an  entire  generation".  Furthermore,  it  must 
be  pointed  out  that  even  though  not  applicable  to  the  same  degree  in  the  federal  system  as  in  the  state  system, 
the  present  trend  of  the  judicial  selection  process  is  to  de-emphasize  political  considerations  and  to  apply 
relatively  objective  standards  related  to  judicial  aptitudes. 

Plans  A  and  B  ai)ove  contemplate  circuits  of  two  states.  While  the  Commission  expresses  a  pref- 
erence for  circuits  of  at  least  three  states,  the  Commission  itself  was  obhged  to  propose  a  circuit  of  two  states 
(plus  the  Canal  Zone  with  only  six  filings)  as  its  alternative  Plan  No.  2  for  the  division  of  the  Fifth  Circuit. 
This  illustrates  that  the  Commission's  criteria  are  not  self-executing  and  inflexible  principles.  What  is  involved 
is  an  accomodation  of  interests. 

The  second  criterion  of  the  Commission  represents  a  laudable  aim,  but  at  the  same  time  it  opts  for 
even  more  circuits  in  the  future.  The  Committee  agrees  that  circuits  of  nine  or  fewer  judges  seem  to  possess 
advantages  like  greater  institutional  unity  and  greater  feasibility  of  en  banc  hearings.  Yet,  if  federal  appellate 
business  does  continue  to  grow,  a  decision  will  have  to  be  made  whether  to  divide  a  number  of  circuits 
(possibly  making  a  fourth  tier  o'f  courts  desirbable  to  relieve  partially  the  Supreme  Court)  or  to  add  judges 
above  nine  to  several  circuits  and  utilize  divisions  within  circuits  or  other  solutions.  This  dilemma  should  be 
faced  directly.  If  the  choice  will  be  to  avoid  an  increase  in  the  number  of  circuits,  then  the  present  caseload 
moving  to  the  Ninth  Circuit  from  California  is  not  nearly  as  persuasive  in  favor  of  splitting  California. 

Plan  A,  grouping  .Arizona  and  California,  m.akes  for  the  largest  number  of  filings  currently.  Still. 
with  11  or  13  judges  the  average  number  of  filings  per  judge  would  be  162  and  137  respectively.  These  would 
compare,  not  too  unfavorably,  with  145  fUings  per  judge  for  the  nine  judge  circuit  envisaged  by  the  Commis- 
sion to  cover  Arizona,  Nevada,  and  the  southern  and  central  districts  of  California. 

The  fourth  principle  of  "marginal  interference"  permits  the  transfer  of  a  state  to  another  circuit 
if  there  is  "countervailing  benefit".  The  Commission's  alternative  Plan  Number  1  for  the  division  of  the  Fifth 
Circuit  moves  Arkansas  from  the  present  Eighth  Circuit  to  a  new  western  circuit.  Similar  considerations 
might  be  applied  to  the  transfer  to  .Arizona  to  the  Tenth  Circuit,  contemplated  in  Plan  B  al)ove.  The  caseload 
of  the  Tenth  Circuit  can  absorb  the  filings  of  Arizona  (234  in  FY  1973).  Detatchment  of  Arizona  from  the 
new  Ninth  Circuit  would  cut  away  appreciable  filings.  Not  adding  Arizona  to  the  new  Twelfth  Circuit  would 
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(lecrcase  the  distance  problem.  The  principal  objection  to  moving  Arizona  seems  to  be  trade  ties  that 
Arizona  has  with  Southern  California.  It  is  believed  that  there  is  significant  commerce  also  between 
Phoenix  and  both  Albuquerque  and  Denver.  The  Committee  has  not  tried  to  determine  the  extent  to 
which  Arizona  jurisprudence  is  derived  from  California  or  from  the  states  that  might  comprise  the  new 
Twelfth  Circuit.  However,  the  Committee  does  note  that  Arizona  historically  was  part  of  the  territory 
of  New  Mexico. 

In  presenting  this  suggestion  as  one  of  the  alternatives,  the  Committee  recognizes  that 
Arizona's  assignment  to  the  Tenth  Circuit  might  or  might  nijt  result  in  some  interim  uncertainty .  If 
there  are  significant  differences  in  law  between  the  Ninth  and  Tenth  Circuits,  should  an\  different  rule  in 
the  Twelfth  Circuit  be  applied  retroactively  to  transactions  in  Arizona  prior  to  the  transfer  or  not?  IIm- 
Committee  assumes  that  fair  solutions  to  this  and  other  questions  exist,  but  has  not  itself  had  an  opportiiii 
ity  to  pursue  them. 

The  fifth  criterion  is  satisfied  by  all  plans,  except  plan  E.  The  first  and  third  criteria  seem  to  be 
based  in  part  upon  the  same  underlying  consideration,  namely  the  desirability  of  diversity.  The  (;ommill('c 
does  not  prefer  a  one-state  circuit,  but  it  believes  that  California  alone  would  generate  a  diverse  caseload. 
Probably,  it  is  desirable  to  group  three  states  or  at  least  two  states  in  a  circuit.  However,  a  one-state  circuit 
of  California  may  be  indicated,  if  spokesmen  for  Hawaii  or  Nevada  oppose  being  attached  to  Caiitornia 
alone  or  together  out  of  a  genuine  concern  of  being  "dwarfed".  We  in  California  would  welcome  them  but 
would  want  them  to  be  willing  participants.  If  they  felt  more  comfortable  with  states  generating  caseloads 
more  like  their  own,  that  should  be  considered. 

The  Commission  felt  that  a  new  northwestern  circuit  excluding  any  portion  of  California  would 
not  have  enough  of  a  caseload  to  be  viable.  The  Committee  respectfully  disagrees.  The  new  circuit  under 
Plans  C  and  D  above  would  have  a  caseload  slightly  less  than  that  of  the  Eighth  Circuit.  The  new  circuit 
under  Plans  A,  B  and  E  above  would  have  a  caseload  equal  to  or  in  excess  of  the  First  Circuit.  Concededly. 
the  size  of  the  First  Circuit  is  too  small  to  be  ideal.  But,  with  three  to  five  judges  there  is  economy  of 
judicial  manpower.  The  population  and  caseload  of  the  proposed  new  Twelfth  Circuit  can  be  expected  to 
grow  at  a  more  rapid  rate  than  that  of  the  First  Circuit.  Also,  lawyers  from  the  Northwest,  particularly  tho.sc 
from  Seattle,  indicated  before  the  Commission  a  strong  preference  foi  their  own  circuit,  not  attached  to 
California  or  even  to  a  part  of  California.   Lastly,  the  Commission's  report  indicates  that  a  separate  circuit 
for  the  Northwest  states  may  become  appropriate,  if  population  growth  materializes. 


CONCLUSION 


The  Committee  as  a  result  of  its  independent  analysis  is  in  accord  with  the  position  of  the 
State  Bar  of  California  that  every  effort  should  be  made  to  keep  the  Ninth  Circuit  intact.  The  Committee 
recommends  a  crash  program  with  special  panels  to  reduce  the  large  backlog.  Wc  recommend  opposition  to 
the  Commission's  proposal  and  to  pending  legislation,  which  we  have  concluded  are  objectionable  and  do 
not  tackle  the  basic  problems.  We  endorse  the  request  that  has  been  pending  for  some  time  before  the  Con- 
gress for  at  least  two  more  judges  for  the  Ninth  Circuit.  Had  these  judges  been  added  earlier,  tlie  backlog 
today  would  not  be  the  serious  problem  that  it  is.   With  the  backlog  eliminated  or  greatly  reduced  and  with 
the  additional  judges  the  caseload  of  the  Ninth  Circuit  can  be  managed,  by  two  divisions,  if  necessary,  while 
structural  and  procedural  forms  are  studied  and  implemented.  If  the  Ninth  Circuit  is  to  be  divided,  the  Com 
mittee  strongly  recommends  that  the  State  of  California  be  kept  intact  under  one  of  the  five  feasible  alter- 
natives presented  in  this  report. 

(Signed)         Jerome  I.  Braun 


(Signed)         Frederick  P.  Furth 
11  - 


311 


Continuation  of  signatures  to  Special  Committee  Report  dated  June  15,  1974  on  Ninth 
Clirniit  Revision. 

(Signed)         John  T.  Hansen 


(Signed) 

James  F.  Hewitt 

(Signed) 

Charles  A.  Legge 

(Signed) 

*  Matthew  P.  Mitchell 

(Signed) 

David  C.  Moon 

(Signed) 

Bernard  Petrie  (Chairman) 

(Signed) 

Cecil  F.  Poole 

*  Mr.  Mitchell  declines  to  endorse  Judge  Kilkenny's  plan. 


DISSENTING. 


(Signed)         Noble  K.  Gregory 
(Dissent  attached) 
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APPENDIX  TO  REPORT  OF  SPECIAL  COMMITTEE 

List  of  Possible  Reforms  in  Structure  and 
Procedure  in  the  Federal  Appellate  System 

1.  Creation  of  circuit  public  solicitors  and  defenders  to  represent  the  {lovernment  and  indigent  defendants. 

2.  Requirement  that  circuit  judges  reside  at  headquarters. 

3.  Pre-screening  of  ca.ses  to  segregate  those  probahK  not  benefiting  from  oral  argument  or  raising  issues  of 
general  importance. 

4.  Restriction  of  district  judges  and  possibly  visiting  and  senior  judges  to  certain  categories  of  cases. 

.5.  Requirement  of  summaries  from  counsel  of  issues  and  positions  and  consolidation  of  like-issue  type  cases. 

6.  A  floating  interest  rate  on  monev  judgements  tied  to  the  prime  rate. 

7.  Periodical  [)ul)lished  analyses  of  judicial  output,  lioth  circuit  and  individual. 

8.  Use  of  two-judge  panels  with  tie-breaker  judge,  if  necessary. 

*).  Elimination  of  diversity  jurisdiction  or  modification  of  it,  for  example,  by  raising  minimum  monetary 
levi'l  and  ALl  recommendation  that  instate  plaintiff  cannot  bring  a  diversity  suit. 

10.  Increased  decision  from  bench  without  opinion  and  with  or  without  oral  explanation,  especially  for 
affirmance. 

1  1.  Abolish  three-judge  courts. 

12.  Retention  of  appeal  in  criminal  cases  with  certiorari  in  some  civil  ca.ses,  for  example,  diversity  cases  or 
cases  involving  review  of  evidence  to  support  jury  verdict. 

13.  Increases  of  professional  staff  to  screen  and  do  other  tasks. 

14.  Auard  of  attorney's  fees  as  well  as  costs  against  losing  party. 
l.'S.  Creation  of  non-judicial  body  to  investigate  prisoner  complaints. 

16.  Consider  functional  division  of  circuit  (separate  criminal  and  civil). 

17.  Revert  to  pre- 1068  Rule  23  for  en  hanc  hearings. 

18.  While  giving  due  recognition  to  importance  of  oral  argument,  discretion  to  eliminate  or  limit  oral  argu- 
ment, with  possible  request  to  counsel  to  state  in  advance  the  thrust  of  oral  argument,  and  encouraging 
judges  to  focus  counsel  before  or  at  argument  on  troublesome  issues. 
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Statement  of  the  Committee  on  Federal  Courts 

of  the  Association  of  the  Bar  of  the  City  of  New  York, 

Opposing  Revision  of  the  Boundaries  of  the  Second  Circuit 


I  am  Alvin  K.  Hellerstein  and  with  me  are  Irving  Younger  and  Bernard  W.  Nussbaum.  I  am  a 
member  of  Stroock  &  Stroock  &  Lavan  and  I  am  Chairman  of  the  Committee  of  Federal  Courts  of  the 
Association  of  the  Bar  of  the  City  of  New  York.  Judge  Younger,  who  is  on  the  bench  of  the  Civil  Court 
of  the  City  of  New  York,  and  Mr.  Nussbaum,  who  is  a  member  of  Wachtell,  Lipton,  Rosen  &  Katz,  arc 
members  of  that  Committee.  In  addition.  Judge  Younger  and  Mr.  Nussbaum  are  both  former  Assistant 
United  States  Attorneys  for  the  Southern  District  of  New  York  and  each  is  presently  a  member  of  the 
adjunct  faculty  of  the  Columbia  University  School  of  Law. 

The  Committee  on  Federal  Courts  is  a  standing  Committee  of  the  Association  of  the  Bar 
of  the  city  of  New  York.  The  Committee  lias  19  members,  appointed  to  staggered  three-year  terms  by 
the  President  of  the  Association  upon  the  recommendation  of  the  Chairman.  The  membership  of  the 
Committee  is  intended  to  reflect  different  philosophies  and  specialties  in  order  to  bring  together  as  wide 
and  representative  a  set  of  perspectives  as  possible.  What  we  all  have  in  common  is  that  each  of  us  has 
practiced  or  is  practicing  law  in  the  federal  courts  of  our  Circuit  and  we  have  gained  a  deep  and  abiding 
respect  for  those  courts. 

We  appreciate  the  opportunity  to  appear  before  this  Commission  and  give  our  views  with  respect 
to  the  proposed  realignment  of  the  geographical  boundaries  of  the  Second  Circuit.  While  no  one  committee 
-  or  one  Bar  Association  for  that  matter  --  can  be  said  to  represent  an  entire  bar,  we  believe  that  the  views 
we  express  are  widely  shared  by  the  Second  Circuit  bar.  In  this  connection,  we  hope  that  the  members  of 
this  Commission  will  agree  with  us  that  before  any  recommendation  is  made  to  realign  the  present  bouii- 
ilaries  of  the  Second  Circuit,  it  must  first  be  determined  whether  there  is  a  felt  need  among  the  members 
of  the  bar  -  the  lawyers  who  day  in  and  day  out  practice  before  that  Court  -  for  such  a  change.  We  res- 
pectfully submit  there  is  no  such  felt  need.  Thus,  we  stronglv  oppose  any  recommendation  to  alter  the 
present  geographical  boundaries  of  the  Second  Circuit. 

It  is  not  our  purpose  here  to  offer  to  this  Commission  massive  statistics  respecting  judicial  busi- 
ness in  this  Circuit  and  others  -  although  we  must  necessarily  touch  on  some  -  for  we  are  aware  that  you 
and  your  able  staff  are  in  the  process  of  collecting  and  analyzing  such  figures.  What  we  are  here  to  do  is  to 
offer  the  experience  with  the  court  of  the  bar  practicing  before  it.  And  it  is  our  experience  that  the  Second 
Circuit  yields  to  none  in  maintaining  its  tradition  of  judicial  excellence.  It  is  respected  for  itsopinionsand 
current  in  its  business.  No  litigant  in  the  Second  Circuit,  whether  in  a  civil  or  a  criminal  case,  need  suffer 
delay  in  having  his  case  heard  or  decided.  Nor  does  he  have  to  forego  oral  argument. 

During  the  fiscal  year  ending  June  30,  1973  -  in  which  period  the  Second  Circuit  decided  more 
criminal  cases  than  all  but  two  of  the  Other  circuits  -  it  took  only  3.8  median  months  from  the  filing  of  the 
complete  record  in  a  criminal  case  to  final  disposition.  In  this,  the  Second  Circuit  stood  first  among  all  the 
circuits.  With  res|)ect  to  all  cases,  civil  and  criminal,  the  median  time  interval  in  the  Second  Circuit  from 
filing  of  tlie  complete  record  to  final  dispostion  of  the  appeal  was  4.8  months.  In  this,  the  Second  Circuit 
was  surpassed  only  by  the  Eighth,  and  then  only  bv  3/10  of  a  month  and  in  the  context  of  a  consideraliiv 
*  smaller  caseload. 

What  do  these  statistics  mean  to  lawyers  and  litigants  in  the  Second  Circuit?  lising  median  time 
periods:    in  a  criminal  case,  the  argument  follows  the  last  brief  by  but  six  days;  in  a  civil  case,  by  but  27  ila\: 
The  comparable  median  time  periods  for  all  federal  Courts  of  Appeals  are  39  days  for  criminal  cases  and  69 
days  for  civil  cases.  A  lawyer  or  litigant  could  ask  for  little  more. 
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Our  experience  with  the  speedy  and  efficient  manner  in  which  the  Second  Circuit  hears 
and  disposes  of  its  cases  causes  us  to  place  less  weight  than  do  others  on  such  statistics  as  the  number  of 
cases  pending  at  the  end  of  a  fiscal  year,  or  the  total  number  of  cases  filed  during  any  fiscal  year,  or  the 
filings  per  judge.  These  figures  often  include  cases  which  for  one  reason  or  another  may  nc^er  be  carried 
to  conclusion.  Moreover,  it  is  often  misleading  to  speak  of  cases  which  are  pending  as  a  "backlog",  as  if 
somehow  these  cases  are  interfering  with  the  disposition  of  other  cases  which  are  being  docketed  and 
briefed.  A  large  circuit  must  have  cases  pending  at  the  end  of  any  fiscal  year  if  the  Court  is  to  be  occupied. 
Moreover,  many  cases,  listed  as  pending  for  the  Second  Circuit  in  fiscal  197.3,  were  filed  late  in  the  year, 
and  for  that  reason  could  not  be  disposed  in  the  short  time  remaining  before  the  end  of  the  year.  As  indi- 
cated, the  important  ([uestion  is  whether  all  cases  which  have  been  docketed  and  briefed  -  regardless  of 
whether  or  not  they  have  been  characterized  as  "pending""  at  the  end  of  a  fiscal  year  ■■  are  being  speedily 
and  efficiently  disposed  of.  In  the  Second  Circuit,  the  answer  is  that  they  have. 

This  record  is  all  the  more  impressive  because  it  has  been  accomplished  without  limiting  oral 
argument,  a  practice  which  we  understand  has  been  adopted  in  other  circuits.  Oral  argument  is  the  means 
by  which  lawyers  can  occasionally  touch  the  hearts  and  minds  of  judges,  and  by  which  judges  can  probe 
attorneys  about  the  issues  that  trouble  them.  To  deprive  lawyers  of  this  contact  with  the  Court,  and  to 
deprive  the  Court  of  this  contact  with  attorneys,  in  our  opinion,  seriously  interferes  with  the  quality  of  jus- 
tice. We  note  with  pride  that  the  Second  Circuit  has  refused  to  abandon  the  tradition  of  oral  advocacy. 

The  Second  Circuit  is  current  even  though  for  approximately  two  years  it  has  been  one  active 
judge  short  of  its  full  complement  of  nine.  In  addition,  the  Second  Circuit  has  kept  current  with  its  calen- 
dar without  adopting  extensive  screening  procedures  or  creating  a  separate  staff  of  professional  law  assistants 
employed  by  the  Court  as  a  whole.  Should  there  be  a  substantial  increase  injudicial  business,  there  is  thus 
much  that  can  be  done  even  within  the  confines  of  a  nine-man  bench.  And,  if  it  comes  to  be  necessary  at 
some  future  time,  the  Court  could  in  our  opinion  be  increased  by  one  or  two  judges  (which  would  still 
keep  it  significantly  smaller  in  number  than  the  present  Fifth  and  Ninth  Circuits)  without  severely  affect- 
ing its  collegial  atmosphere.  By  these  means,  the  Court  should  remain  current  in  handling  its  calendars  for 
the  foreseeal)le  future. 

Thus,  neither  the  volume  of  its  work  nor  the  quality  of  its  performance  presently  justifies  any 
revision  of  the  boundaries  of  the  Second  Circuit.  But  even  a.ssuming  that  such  revision  were  attempted, 
there  are  additional  compelling  arguments  against  it.  As  the  Commission  is  aware,  during  the  fi.scal  year 
ending  June  30.  1073,  over  7.5%  of  the  Second  Circuit"s  caseload  -  and  undoubtedly  a  higher  percentage 
of  the  difficult  and  complex  cases  --  came  from  just  two  districts,  the  Southern  District  of  New  \  ork  and 
the  Eastern  District  of  New  York.  From  the  Southern  District  alone  came  56%.  It  appears,  in  consequence, 
that  there  are  only  two  wavs  to  reorganize  the  Second  Circuit  so  as  to  achieve  a  substantial  diminution  in 
its  volume.  One  way  would  be  to  allocate  the  New  York  districts  to  different  circuits:  it  has  been  said, 
with  respect  to  the  Southern  and  Eastern  Districts,  that  "the  computer  found  such  a  separation  attractive. "" 
The  other  way  would  be  to  constitute  the  four  districts  of  New  York  a  single  circuit.  We  believe  that  each 
of  these  propo.sals  would  generate  intractable  problems  of  doctrine,  administration  and  policy,  and  there- 
fore oppose  both. 

Were  the  New  York  districts  to  be  divided  between  two  circuits: 

(1)  Which  precedents  would  govern  in  the  realigned  districts,  the  decisions  of 
the  old  circuit  or  of  the  new? 

(2)  Suppose  one  circuit  declared  a  New  York  statute  unconstitutional,  ^hat  woulii 

be  the  effect  of  the  decision  in  the  other  circuit?  The  result,  and  we  need  hardly  say  that  wc  find  it  luiseem- 
ly,  might  be  that  the  statute  was  invalid  in  the  courts  of  one  [lart  of  the  state  and  valid  in  another. 

(3)  Apart  from  decisional  asymmetrv.  a  practical  consecpience  of  this  would  lie 
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forum-shopping.  Long  disapproved  as  between  state  and  federal  courts,  surely  it  should  not  be  en- 
couraged as  between  the  federal  courts  of  the  state. 

(4)     Questions  of  state  law  must  of  course  be  decided  by  federal  courts  in  diversit\ 
cases.  Were  the  New  York  districts  split  between  two  circuits,  there  would  inevitably  be  conflicting  decisions 
on  identical  questions  of  state  law.  The  result  would  be  a  lessening  of  public  and  professional  confidence  in 
the  coherence  of  the  administration  of  justice  in  the  federal  courts. 

(.5)     And  since  questions  of  state  law  are  frequently  presented  in  specifically  "federal" 
actions  -  e.g..  bankruptcy  matters,  civil  rights  actions,  federal  tax  cases,  suits  under  the  Federal  Tort  Claims 
Act  -  there  would  be  more  instances  of  conflict  between  the  circuits.  Because  these  conflicts  would  arise  in 
"federal"  actions,  it  is  natural  that  litigants  would  look  for  their  resolution  to  the  ,^upn'mc  (,<nirt.  thus 
adding  to  that  Court's  already  heavy  burden  of  petitions  for  certiorari. 

Were  the  four  districts  of  New  York  to  be  constituted  a  single  circuit,  eliminating  Vermont 
and  Connecticut: 

(1)  When  all  the  judges  of  a  circuit  come  from  one  state,  they  may  lack  something 

of  the  collective  breadth,  roundedness,  and  acuity  engendered  by  a  mixture  of  outlooks  and  e\|)eriences. 

(2)  The  risk  of  political  parochialism  would  be  substantially  increased.  One  party  ma% 
retain  the  Presidency  and  both  Senators  from  a  given  state  for  a  long  time.  With  three  states  as  diverse  as 
New  York,  Connecticut  and  Vermont,  that  risk  is  less  likely. 

(3)  The  impalpable  but  nonetheless  important  quality  of  prestige  would  be  affected 

for  the  worse  were  the  Court  of  Appeals  to  lose  its  broad  geographic  base.  We  do  not  believe  that  the  Second 
Circuit  should  be  simply  a  New  York  court. 

The  Second  Circuit  for  over  170  years  has  had  a  great  and  distinguished  history.  Today  it  con- 
tinues to  act  in  the  highest  traditions  of  judicial  craftsmanship.  In  so  doing  it  has  not  fallen  hebind  in  its 
business;  it  acts  speedily  and  efficiently  with  respect  to  the  cases  that  come  before  it:  lav^^ers  and  litigants 
are  assured  of  a  prompt  hearing  and  disposition  of  their  appeals  and  the  Court  enjoys  wide  respect  and  es- 
teem. We  are  strongly  of  the  opinion  that  not  only  does  the  bar  of  the  Circuit  feel  no  need  for  a  reduction 
of  the  geographical  boundaries  of  the  Second  Circuit,  but.  for  the  reasons  we  have  given,  is  unalterably 
opposed  to  any  such  proposal.  Speaking  on  behalf  of  many  members  of  that  bar,  we  respectfully  request 
this  Commission  to  let  the  Second  Circuit  be. 
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DISSENT 

The  riiajoritv  report  provides  no  answer  to  the  earefullv  considered  and  unanimous  recommenda- 
tion of  the  Commission  on  Revision  of  tlie  Federal  Court  Appellate  System,  that  the  Court  of  A[)[)eals  for 
the  Ninth  Circuit  presently  he  divided. 

The  hasis  shortcominij  of  the  majority  rejiort  is  that  it  io;nores  the  present  realities  which  con- 
tribute the  basis  for  the  recommendation  that  the  Ninth  Cireuil  be  divided,  while  concentrating  its  attentiidi 
on  highly  speculative  and  largely  irrelevant  possibilities.  The  central  reality,  which  cannot  be  ignored,  is  thai 
the  present  work  load  for  the  Ninth  Circuit  is  too  large  for  a  court  already  consisting  of  thirteen  judges.  As 
the  Commission  has  pointed  out,  there  were  178  filings  per  judgeship  in  the  Circuit  in  fiscal  year  1973.  This 
was  second  highest  in  the  nation,  and  represents  over  a  three-fold  increase  since  1961.  The  majority  does  tiot 
contend  that  this  caseload  will  suddenly  disappear.  To  the  contrary,  even  under  their  speculative  assumptions, 
they  predict  that  the  caseload  will  increase  "for  the  foreseeable  future"  and  they  join  in  requesting  immediate 
provision  of  "at  least  two  more"  judges  for  the  Circuit.  Thus,  the  majority  acknowledge  that  the  present  and 
minimum  foreseeaijie  caseload  for  the  Circuit  will  require,  at  the  verv  least,  a  court  of  15  active  circuit  judges. 
And  even  more  will  be  required  if  the  circuit's  caseload  continues  to  increase  at  anything  like  the  rate  that  has 
been  regularly  experienced  since  1961. 

There  is  no  need  to  repeat  here  all  of  the  reasons  underlying  the  Commission's  conclusion  that  a 
court  of  1.5  active  circuit  judges  is  entirely  too  large  to  permit  the  fair  and  efficient  administration  of  justice. 
As  the  Commission  summarized  its  position  with  particular  reference  to  the  Fifth  Circuit,  which  is  presently 
composed  of  15  judges: 

"The  Fifth  Circuit  has  grown  to  a  court  of  15  active  judges,  each  of  whom  shoulders 
a  heavy  workload  despite  the  use  of  extraordinary  measures  to  cope  with  the  flood 
of  cases.  Serious  problems  of  administration  and  of  internal  operation  inevitably  re- 
sult with  so  large  a  court,  particularly  when  the  judges  are  as  widely  dispersed  geo- 
graphically as  they  are  in  the  Fifth  Circuit.  For  example,  it  becomes  more  difficult 
to  sit  en  banc  despite  the  importance  of  maintaing  the  law  of  the  circuit.  Judges 
themselves  have  been  among  the  first  to  recognize  that  there  is  a  limit  to  the  number 
of  judgeships  which  a  court  can  accommodate  and  still  function  effectively  and  eff- 
iciently. In  1971  the  Judicial  Conference  of  the  United  States  endorsed  the  conclu- 
sion of  its  Commitfee  on  Court  Administration  that  a  court  of  more  than  15  would 
be  'unworkable'.  At  the  same  time,  the  Conference  took  note  of  and  quoted  from  a 
resolution  of  the  judges  of  the  Fifth  Circuit  that  to  increase  the  number  of  judges 
on  that  court  'would  diminish  the  quality  of  justice"  and  the  effectiveness  of  the 
court  as  an  institution." 

In  view  of  the  general  consensus  that  a  court  of  15  judges  is  undesirable  and  indeed,  unworkable, 
and  in  view  of  the  majority's  position  that  a  court  of  at  least  15  judges  is  already  required  in  the  Ninth  Cir- 
cuit, it  is  difficult  to  understand  the  majority's  conclusion  that  any  present  division  of  the  Ninth  Circuit 
would  be  "premature." 

There  was,  moreover,  substantial  evidence  before  the  (Commission  that  the  problems  of  ad- 
ministration and  institutional  unity  inherent  in  a  court  of  15  judges  have  already  manifested  themselves  in 
the  Ninth  Circuit.  The  Commission  summarized  the  evidence  before  it  as  follows: 

"Delays  in  the  disposition  of  civil  cases,  often  of  two  years  or  more,  have  serious- 
ly concerned  both  judges  and  members  of  the  bar.  The  size  of  the  court  (13 
authorized  judgeships  since  1968)  and  the  extensive  reliance  it  has  been  required 
to  place  on  the  assistance  of  district  and  visiting  judges  have  threatened  its  in- 
stitutional unity.  Attorneys  and  judges  have  been  troubled  by  apparently 
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inconsistent  decisions  by  different  panels  of  the  large  court;  they  are  concerned 
that  conflicts  within  the  circuit  may  remain  unresolved.  Whatever  the  reason,  for 
two  successive  fiscal  years,  1971  and  1972,  there  were  no  en  banc  adjudications. 
More  recendv,  the  court  has  accepted  a  number  of  cases  for  en  banc  determina- 
tions and  appears  to  be  doing  so  with  increasing  frequency.  It  remains  to  be  seen 
whether  this  vniII  serve  further  to  exacerbate  the  problems  of  delay." 

The  majoritv  rely  in  part  on  the  possibility  of  adopting  procedural  reforms  in  lieu  of  a  division 
of  the  circuit.  However,  these  reforms  could  obviate  the  current  need  for  15  or  more  active  circuit  judges 
only  if  they  could  be  expected  to  produce  a  large  increase  in  the  already  crushing  workload  of  165  annual 
dispositions  per  judgeship.  This  result  is  unlikely.  .\s  Circuit  Judge  Duniway  pointed  out  in  his  persuasive 
testimony  before  the  Commission,  the  court  has  already  adopted  numerous  procedural  devices  in  an  effort 
to  increase  its  efficiency,  resulting  in  a  pre-judge  increase  in  dispositions  from  52  per  judgeship  in  fiscal 
1961  to  165  per  judgeship  in  fiscal  1973,  including  approximately  110  opinions  per  judgeship  per  year.  It 
is  unrealistic  and  highly  speculative  to  assume  that  procedural  reforms  alone  can  result  in  a  significant  in- 
crease in  judicial  output  beyond  that  already  existing.  This  conclusion  is  reinforced  by  the  fact  that  the 
two  procedural  reforms  which  offer  the  clearest  potential  for  increasing  per  judge  output,  screening  and 
limitation  or  elimination  of  oral  argument,  are  already  heavily  employed  in  the  Ninth  Circuit  under  Circuit 
Rule  3(a).  (.See  Judge  Hufstedler's  address  of  June  27,  1974,  to  the  Los  Angeles  County  Bar  .Association, 
reprinted  in  the  Los  .\ngeles  Metropolitan  News,  June  28,  1974.) 

The  majority  also  opposes  the  presently  needed  division  of  the  ciruit  on  the  ground  that  it  may 
"divert  efforts'"  from  the  need  for  a  general  "overhaul"  of  the  federal  appellate  system,  and  suggests  that  the 
choice  must  now  be  made  between  splitting  circuits  on  the  one  hand,  and  procedural  and  other  reforms  on 
the  other.  There  is,  however,  no  warrant  for  such  an  "either-or"  approach,  as  the  Commission  specifically 
pointed  out: 

"The  Commission  harbors  no  illusions  that  realignment  is  a  sufficient  remedy, 
adequate  even  for  a  generation,  to  deal  with  the  fundamental  problems  now  con- 
fronting the  Courts  of  Appeals.  These  problems  are  unlikely  to  be  solved  by  realign- 
ment alone  without  destroying  or  impairing  some  of  the  most  valuable  qualities  of 
the  federal  court  appellate  system.  It  is  our  opinion,  however,  that  realignment  is  a 
necessary  first  step  in  the  Fifth  and  Ninth  Circuits,  not  only  to  afford  relief  to  the 
pressing  problems  of  the  present,  but  also  to  provide  a  firm  base  on  which  to  build 
more  enduring  reforms." 

A  large  portion  of  the  majority's  report  is  devoted  to  the  exposition  of  certain  statistics  which 
purport  to  show  that  if  the  Ninth  Circuit  is  divided  along  the  lines  indicated,  the  current  diminishing  workload 
in  selective  service  cases  may  be  unduly  concentrated  in  the  new  Ninth  Circuit,  whereas  the  current  increasing 
workload  in  narcotics  cases  may  be  unduly  concentrated  in  the  new  Twelfth  Circuit.  Thus,  concludes  the 
report,  further  study  is  needed  in  order  to  assure  that  the  caseload  in  each  new  circuit  will  grow  at  the  same 
rate.  Even  if  these  statistics  be  accepted  at  face  value,  they  are  essentially  irrelevant.  The  fact  that  one  cir- 
cuit's caseload  may  grow  slightly  faster  than  that  of  another  in  the  future  does  nothing  to  obviate  the  present 
need  for  division  created  by  the  existing  caseload.  Further,  the  majority  have  made  no  effort  to  (juantifv  the 
purported  difference  in  growth  rates  arising  from  the  alleged  imbalance  in  relation  to  the  overall  caseload  oi 
the  proposed  new  circuits.  Nor  do  they  suggest  that  the  historical  overall  rate  of  growth  of  appellate  caseloads 
in  the  proposed  circuits  is  significantly  different.  Indeed,  to  the  extent  there  is  any  "imbalance"  created  bv 
the  distribution  of  narcotics  and  selective  service  cases,  it  seems  probable  that  it  is  cancelled  out  bv  "imbalance: 
in  other  types  of  cases  not  identified  by  the  majority.*   Moreover,  the  majority  report  makes  no  effort  to  take 

*  Thus,  the  majority  themselves  suggest  that  potentially  more  difficult  private  antitrust  apfieals  mav  be  more 
heavily  concentrated  in  the  proposed  Ninth  Circuit.  Tliis  would  tend  to  offset  any  possible  "imbalance"  cre- 
ated by  the  allegedly  uneven  distribution  of  narcotics  and  selective  service  cases. 


318 


account  of  the  extent  to  which  the  workload  significance  of  criminal  narcotics  and  selective  semce  cases 
has  already  been  reduced  by  screening  under  Circuit  Rule  3(a). 

The  majority  offer  several  proposed  alternatives  designed  to  avoid  the  necessity  for  dividing  the 
judicial  districts  of  California  among  two  circuits.  However,  as  the  Commission  has  pointed  out: 

"a  circuit  consisting  of  California  alone  would  immediately  require  nine  judges 
even  to  maintain  the  high  caseload  per  judge  that  now  obtains  in  the  Ninth  Cir- 
cuit. In  addition,  it  would  do  little  to  solve  the  existing  problems  of  the  Ninth 
Circuit  because  California  now  provides  two-thirds  of  the  caseload  of  the  cir- 
cuit as  presently  constituted." 

This  conclusion  is  strikingly  demonstrated  by  the  extreme  imbalances  in  the  caself)ads  of  the 
proposed  circuits  under  each  of  the  five  alternatives  advanced  by  the  Committee.  Plan  "D"  in  which  Cali- 
fornia alone  would  constitute  the  new  Ninth  Circuit,  involves  the  least  imbalance.  But  even  under  that  plan 
nine  judgeships  would  be  required  to  maintain  the  current  unacceptably  high  per  judge  caseload  in  the 
"California"  circuit,  which  only  five  judges  would  be  sufficient  to  handle  the  caseload  in  the  other  new  cir- 
cuit. Thus,  even  the  least  distorted  division  proposed  by  the  majority  would  simultaneously  create  a  one- 
state  circuit  and  yet  another  unduly  small  circuit  without  achieving  the  substantial  benefits  that  may  be 
realized  under  the  Commission's  proposal. 

The  majority's  fears  respecting  potential  conflict  in  matters  of  interpretation  and  validity  of 
California  state  laws  are  likewise  speculative  and  are  fully  dealt  with  in  the  report  of  the  Commission.  .\s 
Circuit  Judge  Duniway  pointed  out  in  his  testimony  before  the  Commission,  the  jurisprudence  of  California 
is  highly  developed  thus  minimizing  the  potential  for  conflict  in  matters  of  interpretation.  Further,  there  is 
no  substantial  reason  to  doubt  that  such  devices  as  abstention  and  certification,  if  proved  necessary,  will  be 
appropriately  authorized  (in  the  case  of  certification)  and  utilized  by  federal  judges  sensitive  to  the  need  to 
avoid  such  conflict.  Even  without  utilization  of  such  devices,  decisions  of  the  state  courts  on  matters  of 
state  law  control  those  of  the  federal  courts,  and  any  conflicts  on  significant  points  of  state  law  that  may 
develop  are  unlikely  to  endure.  As  to  possible  conflicts  regarding  the  validity  of  state  law  under  the  Federal 
Constitution  and  Statutes,  the  express  conflict  resolution  provision  of  the  proposed  implementing  legislation 
provides  an  adequate  remedy  should  any  significant  conflicts  develop.* 

A  more  important  "conflicts"  problem  than  that  hypothesized  by  the  majority  for  the  future 
is  reflected  in  the  substantial  evidence  received  by  the  Commission  that  "attorneys  and  judges  have  been 
troubled  by  apparentlv  inconsistent  decisions  by  different  panels  of  the  large  court:  they  are  concerned  that 
conflicts  within  the  circuit  may  remain  unresolved."  This  \ery  real  and  existing  problem  is  an  outgrowth  ol 
the  problems  of  "institutional  unity,"  discussed  by  the  Commission,  resulting  from  the  court's  large  size 
and  caseload. 

The  Commission  likewise  fully  dealt  with  the  majority's  preference  for  "divisions"  within  the 
circuit.  As  the  Commission  correctly  concluded: 

"Any  scheme  for  restructuring  the  Ninth  Circuit  into  divisions  depends  for  its 
success  on  a  mechanism  for  preserving  a  unified  law  within  the  circuit.  The  pro- 
posals we  have  received  recognize  this  but  defer  the  consideration  of  specific 
details  on  this  crucial  matter.  Thus,  it  is  difficult  to  predict  how  the  divisions 
would  operate.  In  all  likelihood,  however,  the  two  divisions  would  soon  act 


*  As  the  majority  recognize  such  conflicts  are  possible  even  today  among  the  decision  of  llic  four  Pcdcral 
district  courts  located  within  California. 
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and  be  perceived  as  separate  courts.  As  a  result  the  circuit  would  he  divided  in 
fact  though  not  in  law.  Enormous  administrative  difficulties  might  he  created 
hy  the  need  to  coordinate  the  activities  of  the  two  divisional  headquarters  and 
the  directives  of  the  two  divisional  chief  judges.  The  present  problems  of 
avoiding  intra-circuit  conflicts  would  be  exacerbated,  inasmuch  as  only  a  pro- 
ceeding tliat  included  judges  from  both  divisions  could  speak  with  authoritative 
finalitv." 


Noble  K.  Gregory 
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Mr.  Petrie.  Our  report  is  dated  July  15, 1974,  and  has  been  approved 
by  the  board  of  directors  of  the  Bar  Association  of  San  Francisco 
on  July  24,  1974. 

A  majority  of  nine,  including  myself,  opposed  the  Revision  Com- 
mission's report,  and  the  pending  proposal  to  realign  the  ninth  circuit, 
principally  because  it  would  entail  a  division  of  California,  Mr.  Chair- 
man. One  member,  Mr.  Gregory,  dissented  and  his  dissent  is  a  part 
of  that  report.  We  hesitated  before  challenging  the  proposal  of  the 
distinguished  Commission  and  its  able  and  courteous  director,  Pro- 
fessor Levin,  but,  with  respect,  we  cannot  agree  that  the  pending  bill 
strikes  the  best  balance. 

Probably  you  have  heard  almost  as  many  views  on  realignment 
as  have  been  expressed  recently  on  inflation.  Mindful  of  that  and 
of  your  time,  I  will  not  repeat  in  any  detail  what  is  contained  in 
our  report. 

Mr.  Chairman,  I  understand  that  you  and  Mr.  Levin  are  familiar 
generally  with  that  report.  You  are  aware  that  the  Bar  Association 
of  San  Francisco  urged  that  the  ninth  circuit  be  kept  intact,  at  least 
for  the  time  being,  that  more  judges  be  added,  that  the  Administra- 
tive Office  of  the  U.S.  Courts  be  asked  to  analyze  the  kind  of  caseload 
coming  from  the  various  districts  to  the  ninth  circuit  and  then,  on 
any  eventual  realignment,  the  State  of  California  be  kept  intact. 

We  were  and  are  concerned  about  the  potential  for  conflicting  or 
confusing  judgments  or  interpretations  of  California  law  if  California 
were  divided  between  two  circuits.  We  were  concerned  also  that  a 
split  of  California  would  tend  to  polarize  the  northern  and  southern 
parts  of  the  State.  Parenthetically,  may  I  say  that  nothing  seems  to 
have  united  southern  and  northern  California  more  in  recent  times 
than  the  Commission's  recommendation  and  this  pending  legislation. 
The  two  parts  of  the  State  of  California  are  quite  different  in  many 
ways,  yet  the  Federal  Courts  Committee  of  the  Los  Angeles  County 
Bar  Association  was  also  almost  unanimously  against  any  division 
of  California,  as  we,  of  course,  were. 

In  a  moment  I  would  appreciate  the  opportunity  to  deal  with  some 
of  the  numbers  as  to  filings  and  numbers  of  judges  and  consider  with 
you  what  we  deem  to  be  feasible  alternatives  to  severing  California. 

But  first,  we  of  the  San  Francisco  Bar  Association  would  like  to 
pose  what  seemed  to  us  to  be  some  of  the  basic  questions  and  then 
go  on  to  suggest  some  tentative  answers. 

The  first  question  we  would  like  to  raise,  Mr.  Chairman,  is :  Does  the 
proposed  realignment  best  promote  a  desired  regionalism?  Our  second 
question  would  be:  Does  the  proDOsed  realignment  furnish  a  basis 
upon  which  to  build  in  the  next  25  years  or  even  the  next  10  or  15 
years  ? 

The  third  question :  Is  it  worthwhile  to  sever  California  in  order 
not  to  exceed  the  number  of  nine  luderes? 

Now,  Mr.  Chairman,  I  would  like  to  speak  first  as  to  the  first  ques- 
tion. All  of  us  want  to  pay  more  than  lipservice  to  regionalism.  The 
question  that  troubles  me  is  how  can  regionalism  be  served  by  cutting 
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California  and  by  putting  one-half  of  it  in  the  twelfth  circuit  and  the 
other  half  in  a  new  ninth  circuit.  While  the  analogy  is  not  exact,  Sena- 
tor Cranston  does  not  represent  one-half  of  California,  and  Senator 
Tunney  does  not  represent  the  other;  they  both  represent  all  of 
California. 

The  Federal  circuit  courts  have  a  different  role  of  course,  but  isn't 
there  some  parallel  ?  We  have  asked  ourselves  what  is  meant  by  region- 
alism or  federalism,  particularly  with  respect  to  the  Federal  circuit 
courts.  I  suppose  that  regionalism  connotes  drawing  upon  the  diverse 
elements  from  several  States,  not  only  to  avoid  provincialism,  but  also 
to  gain  insight  and  strength.  To  what  end?  We  submit  so  that  the 
Federal  circuit  court  can  serve  as  a  beacon  and  a  unifying  factor,  so 
that  all  the  Federal  courts  can  strengthen  all  the  States  of  the  Union. 
Doubtelessly,  Mr.  Chairman,  others  can  articulate  better  the  moving 
spirit  behind  regionalism  and  its  aim.  It  seems  to  us  there  are  two 
concepts,  drawing  strength  from  the  various  States  and  then  unifying 
and  strengthening  them  all  together. 

Wliat  we  hope  to  do  is  to  focus  this  subcommittee  on  what  seems  to 
us  should  be  of  paramount  concern,  and  we  of  the  San  Francisco  Bar 
Association  cannot  see  that  regionalism  is  best  served  by  severing 
California.  The  Federal  Government  would  be  a  devisive,  not  a  unify- 
ing factor,  and  all  in  the  name  of  judicial  efficiency. 

Now,  to  turn,  Mr.  Chairman,  to  our  proposed  answer  to  the  second 
question.  The  question  differently  stated  is  will  the  proposed  realign- 
ment, in  the  words  of  the  Commission's  report,  "provide  a  firm  base 
on  which  to  build  more  enduring  reforms  ?"  We  believe  we  can  all  agree 
that  the  solution  should  be  a  long  range  solution.  Yet,  regretfully,  we 
cannot  see  that  the  proposed  grouping  of  the  twelfth  circuit  would 
last  even  for  5,  let  alone  25  years,  if  the  Commission's  criteria  leading 
to  the  spit  of  California  are  to  continue  to  apply ;  that  is,  the  desira- 
bility of  nine  judges  and  so  many  filings  per  judge.  Already  the  figures 
for  fiscal  year  1974  render  the  twelfth  circuit  too  large  to  meet  the 
criteria  for  the  optimum  of  judges  and  filings.  Based  upon  figures 
secured  from  Mr.  Luck,  our  circuit  executive,  I  calculated  a  figure  of 
1,552  filings,  and  172  filings  per  judge,  for  a  nine-judge  court  for  the 
proposed  twelfth  circuit.  Now,  this  is  an  immaterial  difference  of  1 
from  the  figure  of  171  filings  per  judge  which  I  understand  Judge 
Duniway  presented  a  couple  of  days  ago. 

But  the  important  thing  to  us  is  that  the  filings  have  increased  in 
the  proposed  twelfth  circuit  from  1,302  in  fiscal  year  1973 — ^I  refer  to 
the  Commission's  report  at  page  13 — to  1,538 — that  is  Judge  Duni way's 
figure — to  1,552 — that  is  my  calculation.  I  believe,  Mr.  Westphal,  you 
earlier  this  morning  referred  to  a  figure  of  1,5-45.  But  the  difference  in 
those  seems  to  me  to  be  immaterial. 

This  is  an  increase  of  somewhere  between  236  and  250  filings  during 
the  1  year  and  boosts  the  present  judge  filings  from  145  filings  per 
judge — I  refer  again  to  the  report  of  the  commission  at  page  14 — to 
171  or  172  filings  per  judge. 

Now,  this  increase,  it  seems  to  us,  illustrates  that  the  use  of  statistics 
to  construct  a  position  at  any  given  point  in  time  will  rest  on  shifting 
sands,  and  this  is  illustrated,  we  believe,  by  how  Judge  Duniway  has 
had  to  shift  his  position  and  his  emphasis  just  a  little  bit  from  the  time 
that  he  filed  a  statement  with  the  Commission  to  the  time  that  he  filed 
his  statement  with  this  subcommittee  just  2  days  ago. 
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Now,  we  of  the  San  Francisco  Bar,  Mr.  Chairman,  and  lawyers 
throughout  the  ninth  circuit  have  the  highest  respect  for  Judge  Duni- 
way,  and  I  am  referring  to  this  merely  to  indicate  that  to  us  even  these 
figures  that  are  taken  at  any  point  in  time  must  be  viewed  as  relative 
figures.  Now,  in  the  statement  that  Judge  Duniway  filed  with  the  Com- 
mission— I  refer  to  page  14  of  that  statement,  Mr.  Chairman — Judge 
Duniway  was  arguing  against  the  proposition  of  California  alone  be- 
coming a  separate  circuit  with  nine  judges,  and  he  said,  "As  will  at 
once  be  apparent,  the  single  most  important  figure  is  1,550  cases  from 
California.  If  California  alone  became  a  separate  circuit  with  nine 
judges,  there  would  be  172  filings  per  judgeship,  a  figure  far  too  large, 
in  my  opinion." 

Yet,  when  Judge  Duniway  is  confronted  with  the  figure  of  171  fil- 
ings or  172  filings  per  judge  for  the  proposed  new  twelfth  circuit,  ac- 
cording to  the  fiscal  year  1974  figures,  he  is  obliged  to  change  emphasis 
somewhat,  and  I  now  refer  to  page  15  of  the  statement  that  he  filed 
with  the  subcommittee  just  a  couple  of  days  ago:  "Nine  judges  in  the 
new  ninth  would  face  129  filings  per  judge.  Nine  judges  in  the  new 
twelfth  would  face  171  filings  per  judge.  The  129  is  a  reasonable 
number,  in  my  opinion.  The  l7l  is  high,  but  much  better  than  the  207 
we  faced  in  fiscal  1974  or  than  the  192  that  a  circuit  of  California  alone 
would  face.  In  the  proposed  new  twelfth,  the  judges  would  be  in  a  rea- 
sonably compact  circuit  geographically  and  could  function  much  bet- 
ter as  a  unit  than  we  now  can." 

Mr.  Westphal.  Mr.  Petrie,  if  I  may  interrupt  at  this  point. 

Mr.  Petrie.  Yes. 

Mr.  Westphal.  You  were  not  here  on  Tuesday  when  Judge  Duniway 
testified,  and  I  think  you  should  know  that  in  subsequent  testimony, 
with  reference  to  that  particular  language  on  page  15  which  you  have 
read,  he  conceded  yesterday  that  171  per  judge  was  higher  than  he 
would  like  to  see  and  that  that  figure  could  be  reduced  by  adding  a 
10th  or  11th  judge,  for  example,  to  get  it  closer  to  the  figure  of  129 
which  he  feels  is  a  very  manageable  figure.  I  think  the  comparison 
you  make  is  a  valid  one,  but  Judge  Duniway's  subsequent  oral  explana- 
tion should  be  taken  into  consideration. 

Mr.  Petrie.  I  very  much  appreciate,  ]\Ir.  Westphal,  your  pointing 
that  out  and  bringing  me  up-to-date.  So  that,  if  I  understood  what 
you  say,  Judge  Duniway,  in  his  oral  testimony,  was  willing  to  accept 
a  10-  or  11-judge  court  ? 

Mr.  Westphal.  He  said  he  thought  that  it  could  start  out  with  nine 
judges  and  we  could  see  if  it  increases  in  efficiency.  The  nonscatteration 
of  judges  could  help  them  to  keep  up  with  a  caseload  as  high  as  171. 
He  thought  that  that  new  circuit  should  have  an  opportunity,  if 
created,  to  try  that  before  they  would  come  to  the  Congress  and  ask 
for  a  10th  or  11th  judge. 

Mr.  Petrie.  We  feel  this  increase,  just  in  the  one  fiscal  year,  is  an 
indication  that  the  caseload  in  the  proposed  twelfth  circuit  probably 
would  continue  to  grow,  especially  from  southern  California  and 
Arizona,  so  that  nine  judges  very  soon  will  not  be  enough  to  handle 
that  caseload.  Let  us  grant  that  nine  is  the  optimal  number,  furnishing 
enough  diversity  and  yet  still  being  cohesive  enough.  Still,  we  note  that 
manv  notable  courts  have  more  than  nine  judges;  the  World  Court, 
the  Tax  Court,  the  English  Court  of  Appeal,  the  English  criminal 
Court  of  Appeal.  With  that  consideration,  we  have  suggested  that 
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more  judges  be  added  right  away  to  the  present  ninth  circuit,  and 
that  Judge  Merrill's  vacancy  be  promptly  filled.  We  have  suggested, 
as  I  believe  you  are  aware,  in  our  report,  that  it  would  be  useful  to 
secure  from  the  Administrative  Office  of  the  U.S.  Courts  an  analysis  of 
the  kinds  of  cases  that  are  going  up  to  the  ninth  circuit  from  the  vari- 
ous districts,  information  that  we  don't  yet  have  but  which  we  are 
told  is  readily  available  in  the  computer  bank.  This  might  assist  your 
subcommittee  in  determining  the  best  grouping  or  a  realignment  of 
the  circuit.  It  might  not  add  much,  but  the  information  seems  to  be 
readily  at  hand.  Meanwhile,  you  would  have  an  opportunity  to  see 
how  well  ft  court  with  15  or  18  more  circuit  judges  might  work. 

Xow,  the  third  question  that  we  posed :  Would  it  be  worth  severing 
California  to  start  out  with  courts  of  nine  judges  or  less?  We  believe 
the  answer  to  that  is  found  in  this  brief  discussion  and  the  answers  that 
we  have  suggested  to  the  two  prior  questions.  We  believe  that  there  is 
a  potential  conflict  if  you  set  two  circuits  over  the  two  halves  of 
California;  that  there  will  be  contradictory  judgments  and  orders; 
that  there  will  be  conflicting  interpretations  of  State  law;  and  that 
there  will  also  be  conflicting  interpretations  of  Federal  law.  I  under- 
stand that  other  witnesses  who  have  preceded  me  have  tried  to  address 
themselves  both  to  the  possibility  of  conflicting  interpretations  of 
Federal  law,  as  it  pervades  many  areas  now  and  many  areas  to  come, 
and  State  law. 

We,  at  the  San  Francisco  Bar  Association,  considered  as  carefully 
as  we  could  the  staff  report  assembled  under  Professor  Levin's  able 
direction,  and  the  idea  that  many  devices  that  presently  exist  and 
other  devices  that  could  be  constructed  might  obviate  these  conflicts. 
But  we  are  dubious  that  they  would  work  well  enough.  "What  these 
devices  seem  to  involve  is  preventing  litigants  from  proceeding,  or 
moving  them  from  Los  Angeles  or  San  Francisco  to  Sacramento,  to 
obviate  these  conflicts,  and  the  utilization  of  the  devices  would  in 
themselves  involve  judicial  time  and  judicial  manpower.  So  we  have 
our  misgivings  about  the  avoidance  of  conflicts.     ■ 

Now,  Mr.  Chairman,  I  would  like  to  talk  briefly  about  various  alter- 
natives that  seem  to  us  to  be  feasible  alternatives  to  the  pending  legis- 
lation. In  our  report,  and  I  believe  you  and  Mr.  Westphal  are  generally 
familiar  with  the  report  of  our  Special  Committee  that  has  been 
adopted  by  the  Board  of  Directors,  we  set  forth  five  different  plans,  in- 
cluding the  plan  of  California  as  a  single  State  circuit.  We  contend 
that  California  would  be  diveree  enough  by  itself. 

These  prepared  remarks,  Mr.  Chairman,  are  not  going  to  last  much 
longer,  and  then  I  would  welcome  any  questions  that  you  and  Mr. 
Westphal  might  have.  They  are  not  really  prepared  remarks,  Mr. 
Chairman.  As  these  hearings  have  proceeded,  we  have  been  trying  to 
revise  our  remarks  so  that  we  might  be  able  to  make  some  fresh  con- 
tribution to  these  hearings,  although  one  always  despairs  of  being 
able  to  really  do  that  with  the  learned  witnesses  that  precede  one. 

As  I  say,  one  of  our  plans  is  for  California  as  a  single  State  circuit, 
but  we  recognize  that  two  States  are  better  than  one  and  three  States 
are  better  than  two.  It  is  a  matter  of  balancing  the  factor.  Our  thought 
was  that  if  it  w^as  extremely'  important  to  keep  down  the  number  of 
filings  per  judge  and  the  number  of  judges  on  the  court,  then  very 
serious  consideration  should  be  given  to  California  as  a  one-State 
circuit.  If  you're  content  to  give  a  little  leeway,  we  would  then  like  to 
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talk  about  first,  perhaps  adding  Hawaii  and  Guam  to  California  as 
a  circuit.  Immediately  you  double  the  number  of  Senators,  although 
as  our  report  indicates,  we  believe  that  the  two  California  Senators 
alone  would  have  to  be  responsive  to  the  diverse  interests  of  the  State, 
and  we  would  hope  that  out  of  that  would  come  a  diverse  judiciary, 
even  for  a  one-State  circuit.  But  we  grant  that  four  Senators  would  be 
better  than  two  in  that  regard,  perhaps,  and  that  Hawaii  and  Guam 
would  add  some  diversity — though  that  State  and  Guam  would,  of 
course,  add  the  fewest  filings  to  the  new  circuit.  Nevada  would  add 
somewhat  more  filings.  I  have  figures  here.  Perhaps  you  also,  Mr. 
Westphal,  have  added  them  up.  I  come  out,  for  a  circuit  with  Cali- 
fornia, Hawaii,  and  Guam,  based  on  the  figures  for  fiscal  year  1974, 
with  1,832  filings,  and,  with  an  11-judge  circuit,  that  is  167  filings  per 
judge.  It  seems  to  us  to  be  in  the  ball  park.  If  you  add  Nevada,  in- 
stead of  Hawaii  and  Guam,  and  join  Hawaii  and  Guam  to  a  north- 
western circuit,  you  would  add  a  few  more  filings.  A  figure  of  1,832 
w^ould  give  you  about  300  more  filings,  a  little  less,  than  the  filings  for 
the  new  twelfth  circuit  based  on  the  fiscal  year  1974  figures.  Arizona  in 
place  of  Nevada,  of  course,  would  mean  more  filings. 

Now,  if  this  number  of  filings  is  too  much  for  a  circuit,  Mr.  Chair- 
man, then  we  at  the  San  Francisco  Bar  Association  would  be  bound 
to  ask  this  subcommittee  if  you  would  be  turning  next  to  the  second 
circuit,  because  that  is  roughly  its  number  of  filings.  I  was  struck  with 
what  you  said  this  morning,  Mr.  Westphal,  about  the  second  circuit 
having  more  senior  judges  and  other  assistance,  but  I  still  think  the 
situations  are  roughly  comparable.  So,  if  that  number  of  filings  that 
we  propose  for  a  new  circuit  is  too  much,  then  the  next  step  would 
seem  to  be  to  form  a  circuit  out  of  the  Southern  District  of  New  York 
and  Vermont  or  Connecticut,  with  added  burdens  for  the  Supreme 
Court. 

So  the  question  that  we  see  arising  here  concerns  the  future.  Is  the 
future  solution  going  to  be  to  fragment  circuits  or  to  add  judges  to 
present  circuits  ?  As  the  Commission  is  now  studying  the  possibility  of 
structural  revision  and  procedural  reform,  we  hope  that  it  will  look  at 
the  appendix  of  suggestions  that  we  have  attached  to  our  report — 
some  18  suggestions  in  number — which  are  worthy  of  consideration,  we 
feel,  and,  if  adopted,  could  enable  a  larger  court  to  work  well.  For 
example,  we  suggest  circuit  solicitors  on  both  sides,  circuit  appellate 
lawyers  for  the  Government  and  public  defenders  at  the  appellate  level. 
We  wonder,  Mr.  Chairman,  if  it  might  not  be  a  good  idea  for  the  cir- 
cuit court  to  be  able  to  award  attorney's  fees  to  winning  parties 
on  appeal.  We  have  the  feeling  that  in  many  instances  today  losing 
parties  appeal,  especially  money  judgments,  so  that  they  need  not  pay 
out  on  the  judgments  for  a  while. 

Now,  there  are  some  things  that  we  would  like  to  call  to  your  atten- 
tion very  briefly  about  these  fiscal  year  1974  figures.  I  have  secured 
some  of  these  from  our  circuit  executive.  The  ninth  circuit,  Mr.  Chair- 
man, seems  to  be  holding  as  many,  if  not  more  hearings  than  are  being 
held  around  all  the  circuits.  We  offer  this  to  indicate  that  we  don't  think 
that  circuit  has  to  be  realigned  tomorrow.  I  certainly  want  to  argue 
my  cases  orallv,  and  I  believe  most  lawyers  do.  but  according  to  these 
figures  that  Mr.  Luke  has  given  me,  the  ninth  circuit  in  fiscal  1974 
held  16.8  percent  of  all  hearings.  Now,  that  is  to  be  compared  to,  I 
think,  its  percentage  of  the  cases  in  the  country  that  are  termmated 
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after  hearings  or  after  submission,  and  that  is  only  14  percent.  So  the 
ninth  circuit  seems  to  be  doing  a  little  better  than  the  national  average 
on  that. 

There  is  one  other  recent  statistic  I  would  like  to  call  to  your  atten- 
tion. It  is  a  calendar  year  statistic.  In  the  first  8  months  of  this  calen- 
dar year,  the  ninth  circuit  has  made  a  net  gain  on  its  backlog  of  pend- 
ing cases  of  245.  The  filings  for  the  first  8  calendar  months  of  this 
year  were  just  a  little  less,  I  believe  23  less,  than  the  first  8  months 
of  calendar  year  1973.  That  is  a  little  updating  of  the  5-month  calendar 
figures  that  we  had  in  our  report. 

Mr.  Westphal.  Mr.  Petrie,  on  that  statistic,  if  you're  considering 
the  first  8  months  of  the  calendar  year,  you  have  in  operation  two 
phenomena.  That  8  months  includes  June,  July,  and  August,  and  a 
lot  of  attorneys  in  the  ninth  circuit  have  some  kind  of  vacation.  Perhaps 
they  don't  file  as  many  cases  in  July  and  August  as  in  other  months. 
There  is  also  the  fact  that  in  May,  June,  and  July  the  court  has  reached 
the  end  of  the  period  of  time  when  it  normally  hears  oral  arguments, 
and  the  judges,  then,  are  turning  out  opinions  that  accummulate  in 
various  sessions.  So  you  have  a  larger  number  of  terminations  during 
that  particular  period  of  time. 

Mr.  Petrie.  Well,  I  appreciate  that,  but  we  are  comparing  the  first 
8  calendar  months  of  1974  with  the  first  8  calendar  months  of  1973 
when  the  same  factors  should  seem  to  be  at  work. 

Now,  I  can't  draw  any  great  hope  from  this  that  there  is  a  real  level- 
ina:  off  and  that  a  plateau  has  been  reached,  but  I  think  it  may  give 
a  little  less  sense  of  urgency  to  your  considerations,  and  we  thought 
it  was  a  significant  statistic.  I  expect  that  the  caseload  is  going  to  con- 
tinue to  increase  more  gradually  as  a  federal  consumer  protection 
agency  bill,  and  other  legislation,  is  passed. 

We  would  like  to  call  your  attention,  if  you  haven't  already  noted 
it,  to  a  study  of  the  National  Center  for  State  Courts  on  the  California 
Courts  of  Appeal.  Perhaps  you  have  already  noted  it.  It  seems  to  us 
that  it  contains  some  suggestions  that  are  worthy  of  consideration 
here  and  before  the  Hruska  Commission. 

So  the  Bar  Association  of  San  Francisco,  Mr.  Chairman,  respectfully 
urges  this  subcommittee  not  to  sever  California,  diluting  regionalism 
and  raising  problems.  We  believe  that  neat,  nine,  judge  compartments 
are  perhaps  like  the  will-of-the-wisp.  Sections  of  the  country  embracing 
larsre  caseloads  call  for  somewhat  larger  courts.  All  courts,  but  espe- 
cially the  larger  ones,  can  be  aided  greatly  by  structural  innovation,  the 
subiect  of  the  Commission's  second  study. 

We,  the  San  Francisco  Bar  Association,  Mr.  Chairman,  thank  you 
for  listening  to  these  remarks,  and  I  would  be  very  pleased  to  try  to 
answer  any  questions  that  you,  Mr.  Chairman,  or  Mr.  Westphal  might 
have. 

Senator  Burdick.  Thank  you  very  much  for  your  contribution.  It 
has  been  very  helpful. 

In  your  presentation  you  talk  about  regionalism.  How  do  you  square 
regionalism  with  your  recommended  plan  of  keeping  California  alone 
in  the  circuit  ? 

Mr.  Petrie.  To  us  it  is  not  the  happiest  solution,  Mr.  Chairman, 

Senator  Burdick.  How  can  you  possibly 
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Mr.  Petrie.  We  feel  it  doesn't  dilute  regionalism  too  much  for  this 
reason:  the  diversity  of  California.  I  mean,  that  is  what  we  must 
come  back  to.  One  of  the  goals  of  regionalism  that  we  apprehend  is 
to  draw  diverse  elements  from  various  States  of  the  Union. 

Senator  Burdick.  Texas  could  make  the  same  argument.  They  are 
regional.  They  have  everything  from  cattle  to  oil. 

Mr.  Petrie.  In  California,  Mr.  Chairman,  we  would  respond  by 
claiming  to  be  more  regional  and  more  diverse  than  Texas.  That  is  all 
I  can  say.  We  have  the  cities  of  Los  Angeles  and  San  Francisco,  as 
well  as  the  farming  country  and  the  oil.  It  is  a  matter  of  degree,  Mr. 
Chairman,  I  grant  you,  but  that  is  the  response  that  we  would  make. 
We  do  not  prefer  California  as  a  one  State  circuit,  but  we  say  that 
that  is  a  feasible  alternative  and  a  better  alternative  than  splitting 
California. 

Senator  Burdick.  You  have  in  your  report  a  list  of  possible  reforms 
of  structure  and  procedure  in  the  Federal  appellate  system.  I  would 
especially  like  to  refer  to  item  nine :  Eliminate  diversity  of  jurisdiction 
or  modify  it,  for  example,  by  raising  the  monetary  level. 

Well,  I  happen  to  be  the  author  of  a  bill  that  will  do  just  that.  In 
fact,  I  have  been  an  author  of  such  a  bill  for  the  past  3  years,  and  you 
know,  counsel,  I  haven't  received  encouragement  from  a  single  State 
bar  association,  including  California's. 

Mr.  Petrie.  We  will  try  to  rectify  that,  Mr.  Chairman. 
Senator  Burdick.  Well,  you  see,  this  is  a  long  way  off. 
Mr.  Petrie.  Well,  it  may  or  may  not  be,  Mr.  Chairman.  But  we 
hope  that  you're  closer  than  you  think  to  that. 

Senator  Burdick.  You  haven't  read  my  mail.  The  bar  starts  writing 
letters  and  that  has  quite  an  effect  upon  this  Congress.  You've  come 
here  with  a  recommendation  from  the  bar  association;  do  you  have 
a  recommendation  on  diversity  ? 

Mr.  Petrie.  Not  a  specific  one,  Mr.  Chairman,  because  our  special 
committee  was  formed  mainly  to  study  the  report  of  the  Commission, 
and  that  is  all  the  authority  that  we  have.  But  when  I  get  back  to  San 
Francisco  I  will  relay  your  remarks,  and  I  will  talk  to  the  president  of 
the  bar  association. 

Senator  Burdick.  Is  Frederick  Furth  a  member  of  your  bar 
association  ? 

Mr.  Petrie.  He  is  a  member  of  our  bar  association  and  a  member 
of  our  special  committee. 

Senator  Burdick.  He  testified  violently  before  this  committee. 
Mr.  Petrie.  Well,  he  signed  the  report,  Mr.  Chairman. 
Senator  Burdick.  Well,  you  say  they  aren't  following  the  recom- 
mendations, though. 

No  Petrie.  No,  the  appendix,  this  is  a  list  of  suggested  structural 
reforms  or  innovations. 

Senator  Burdick.  You  mentioned  the  conflicts  that  might  arise  in 
the  State  of  California  if  we  had  two  circuits.  Judge  Duniway  testi- 
fied here  that  in  his  13  years  on  the  bench,  he  has  run  across  no  prob- 
lems like  that  at  all,  although  you  have  four  district  courts  in  the 
State  of  California. 

Mr.  Petrie.  As  I  read  his  prepared  remarks,  he  was  talking  about 
two  things.  One,  he  was  talking  about  the  three  judge  court  situation, 
which  involves  the  invalidity  of  a  statute,  and  two,  he  was  talking 
about  conflicting  interpretations  of  California  law. 
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Now,  as  to  the  first  point,  Mr.  Chairman,  the  invalidity  situation, 
that  does  not  seem  to  us  to  be  the  main  problem.  The  main  problem, 
or  the  potential  for  the  most  conflict,  seems  to  us  to  inhere  in  the  area 
of  interpreting  Federal  laws  as  they  apply  to  State  or  Federal  consti- 
tutional requirements,  as  they  apply  to  practices  such  as  prison  prac- 
tices, questions  in  the  environmental  impact  area,  for  example,  or  in 
the  area  of  consumer  protection,  oi"  in  the  welfai'e  area  or  other  areas 
that  Judge  Duniway  was  not  talking  about. 

Senator  Burdick.  You  can  imagine  a  lot  of  things.  I  can  imagine  all 
sorts  of  things,  but  are  these  more  imaginary  than  real  ? 

Mr.  Petrie.  We  have  already  had  concrete  examples,  Mr.  Chair- 
man, of  differing  interpretations.  For  example,  in  the  environmental 
impact  area  we  have  conflicts  as  to  what  constitutes  an  adequate  envi- 
ronmental impact  statement.  There  have  been  differing  interpretations. 

Senator  Burdick.  This  is  rather  a  new  law  and  when  we  finally  get 
it  shaped  down  by  decisions,  you  will  have  to  go  to  the  Supreme  Court 
on  intercircuit  disputes,  that  is  true.  But  these  things  get  settled. 

Mr.  Petrie.  They  get  settled,  Mr.  Chairman,  but  new  laws  seem  to 
come  along  and  new  cases  seem  to  raise  new  issues,  so  it  seems  to  be  a 
real  problem  to  us. 

Senator  Burdick.  We  are  trying  to  help  you.  We  are  trying  to  get 
no-fault  insurance.  How  do  you  stand  on  that? 

Mr.  Petrie.  I  am  all  in  favor  of  it,  Mr.  Chairman,  because  I  don't 
handle  pereonal  injury  matters. 

I  am  also,  Mr.  Chairman,  if  I  may  add,  personally  in  favor  of  re- 
ducing diversity  jurisdiction,  if  not  eliminating  it.  Yet  I  recognize 
that  diversity  jurisdiction  constitutes  only  about  10  percent  of  the 
Federal  caseload,  more  or  less. 

Senator  Burdick.  Well,  10  percent  is  helpful. 

Mr.  Petrie.  It  would  be  helpful. 

Mr.  Westphal.  It  represents  3  percent  of  the  cases  tried  by  a  jury. 

]\Ir.  Petrie.  That  is  interesting. 

Senator  Burdick.  So  it  is  more  than  10  percent  in  a  way. 

I  have  some  floor  business  and  I  may  have  to  leave  before  your 
interrogation  ends.  I  hope  not,  but  if  I  do,  you  will  understand? 

Mr.  Petrie.  I  will,  Mr.  Chairman. 

Senator  Burdick.  In  which  case  we  will  adjourn  until  2  o'clock  this 
afternoon,  when  we  will  hear  the  remaining  witness. 

You  may  proceed. 

Mr.  Westphal.  Mr.  Petrie,  let  me  say  this  at  the  outset  and  reaffirm 
what  I  said  in  my  letter.  I  want  to  compliment  your  committee  and  the 
San  Francisco  Bar  in  presenting  to  both  the  Hruska  Commission  and 
to  this  subcommittee  an  excellent  statement.  Not  that  we  don't  like 
what  the  Hruska  Commission  has  recommended,  but  you  did  offer  some 
analysis  to  the  problem  and  some  alternatives  that  could  be  placed 
alongside  what  the  Hruska  Commission  has  recommended. 

Now,  there  are  just  a  few  points  that  I  would  like  to  explore.  In  your 
committee,  and  in  your  bar  association's  consideration  of  this  problem, 
was  their  any  discussion  alboiit  this  extensive  use  of  district  court 
judges  as  a  third  member  of  an  appellate  panel  ? 

Mr.  Petrie.  Mr.  Westphal,  not  extensive  discussion,  but  there  was 
some  discussion. 


328 

Mr.  Westphal.  What  generally  is  the  attitude  of  the  bar  that  you 
represent?  Do  they  like  that  practice  or  don't  they?  Do  they  think  it 
is  one  which  should  continue  or  don't  they  ? 

Mr.  Petrie.  We  do  not  like  it,  Mr.  Westphal. 

Mr.  Westphal.  There  has  been  some  indication  that,  while  the  ninth 
circuit  is  reasonably  current  on  criminal  cases,  they  are  II/2  to  2  years 
behind  on  civil  appeals.  Wliat  is  the  attitude  of  your  bar  group  on  that 
facet  of  this  problem  ? 

Mr.  Petrie.  Well,  we  feel  that  that  is  a  very  unfortunate  situation. 
Any  delay  in  the  trial  courts,  or  in  the  appellate  courts,  of  that  mag- 
nitude sits  very  hard  with  the  litigants.  Cases  should  be  tried  and  dis- 
posed of  and  should  be  appealed  and  disposed  of  faster  than  that.  But  I 
do  concur  with  what  Judge  Kilkenny  said  earlier,  if  the  vacancies  had 
been  filled  faster  and  if  the  requests  for  additional  judgeships  had  been 
met  in  the  ninth  circuit,  the  situation  in  the  view  of  the  bar  would  not  be 
nearly  as  bad  as  it  is  now. 

Mr.  Westphal.  As  you  look  back  at  the  history  of  the  country  this 
matter  of  the  speed  with  which  vacancies  are  filled,  is  very  much  like 
the  problems  we've  faced  regarding  declarations  of  war.  I  don't  know 
how  that  time  problem  can  be  solved  within  the  limits  of  the  Constitu- 
tion. I  don't  know  how  you  can  fill  vacancies  any  faster  when  the  proc- 
ess specified  in  the  Constitution  seems  to  entail  as  much  time  as  it  does. 

Mr.  Petrie.  We  appreciate  that  it  takes  significant  time  and  should 
take  significant  time. 

Senator  Burdick.  As  the  process  of  selecting  a  new  judge  goes  on, 
your  senior  judge  is  there;  in  most  cases,  he  is  still  operating. 

Mr.  Petrie.  Yes,  but  if  the  new  judge  were  there,  there  would  be  two 
judges,  Mr.  Chairman. 

Senator  Burdick.  That  is  right,  but  the  fact  that  you  are  waiting 
for  an  appointment  doesn't  mean  you  don't  have  a  single  judge  in  the 
meantime. 

Mr.  Westphal.  Then  there  will  be  an  interval  between  the  creation 
of  the  judgeship  and  the  time  it  is  filled  by  appointment.  Again,  this 
is  in  the  same  catagory  as  declarations  of  war. 

Mr.  Petrie.  Pardon  me.  You  know,  we  in  San  Francisco  believe  that 
there  must  be  senior  judges  or  inactive  judges  around  the  country  who 
can  be  brought  into  the  ninth  circuit,  at  least  more  of  them  than  have 
been,  on  a  kind  of  crash  program  to  whittle  away  at  the  backlog. 

Mr.  Westphal.  The  subcommittee  has  studied  every  one  of  the  cir- 
cuits in  the  country.  We  find  that  every  circuit,  in  order  to  meet  its  in- 
creasing caseload  is  making  virtually  a  full  use  of  its  own  judges,  both 
circuit  and  district.  This  flexibility  that  is  extended  into  the  system, 
by  virtue  of  the  assignment  powers  of  the  chief  judges  and  the  Chief 
Justice,  is  being  utilized,  and  there  is  very  little  unused  and  untapped 
judge  power  going  to  waste.  At  least  that  is  what  we  have  found  in 
our  studies  as  we  have  reviewed  not  only  the  circuits  but  the  districts. 

Mr.  Petrie.  You,  of  course,  have  a  much  broader  perspective  than 
we  have. 

Mr.  Westphal.  We  have  had  testimony  concerning  the  experiences 
of  a  15-m'an  court  which  has  also  employed,  at  various  times,  visiting 
judges  and  assigned  judges,  giving  it  the  equivalent  of  19,  20,  or  21 
judges,  in  order  to  handle  a  caseload  even  larger  than  that  of  the  mnth 
circuit.  They  devised  a  system  which  has  in  effect  resulted  in  the  elimi- 
nation of  oral  argument  in  about  50  percent  of  their  cases.  Is  that  a 
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trend  that  you  and  your  committee  or  bar  group  would  like  to  see  con- 
tinue and  spread  from  the  fifth  circuit  into  other  circuits? 

Mr.  Petrie.  No,  we  don't  welcome  that  in  the  sense  that  we  believe 
in  oral  argument,  but  I  do  appreciate  Judge  Kilkenny's  point  that 
there  are  many  cases  that  go  to  the  circuit  courts  of  appeal  that  can  be 
decided  wisely  and  correctly  without  oral  argument. 

Mr.  Westphal.  Well,  as  a  trial  lawyer,  I  worked  in  the  appellate 
courts  for  20  years  and  I  agree  with  you,  but  those  are  always  the  other 
lawyers'  cases. 

Mr.  Petrie.  I  certainly  also  want  to  orally  argue  my  own  cases,  Mr. 
Westphal. 

Mr.  Westphal.  Mr.  Petrie,  I  am  curious  as  to  what  your  reaction 
is  as  to  the  Kilkenny  proposal  as  presented  to  the  subcommittee  this 
morning. 

Mr.  Petrie.  Well,  we  would  like  you  to  give  it  a  chance  to  see  how 
it  works,  and  we  think  that  that  chance  would  be  lost  if  you  realigned 
the  circuits.  We  saw  enough  promise  in  it  that  we  were  able  to  endorse 
it  in  our  report.  We  did  lose  one  of  the  nine-man  majority.  Mr.  Mitchell 
felt  that  he  could  not  endorse  Judge  Kilkenny's  proposal.  I  have  not 
discussed  it  with  him  at  any  length.  We  think,  all  in  all,  that  it  is  a 
feasible  proposal  and  that  it  offers  a  way  to  make  larger  circuits  with 
more  judges  work. 

Mr.  Westphal.  What  do  you  perceive  to  be  the  essential  difference 
between  the  Kilkenny  proposal  and  the  Hruska  Commission  proposal  ? 

Mr.  Petrie.  Intracircuit  conflicts  rather  than  intercircuit  conflicts, 
trying  to  resolve  those  conflicts  at  the  circuit  court  level  instead  of 
further  burdening  the  Supreme  Court. 

Mr.  Westphal.  In  other  words,  you  are  most  concerned  about  the 
Hruska  proposal  focusing  upon  this  problem  of  how  you  resolve  con- 
flicts of  opinion  between  the  new  ninth  circuit  and  the  new  twelfth 
circuit.  You  perceive  that  the  Kilkenny  proposal  for  division  keeps 
substantially  the  same  geographical  realignment,  but  also  keeps  your 
conflict-resolving  power  out  on  the  west  coast  instead  of  a  block  and 
a  half  down  the  street  here  in  Washington.  Isn't  that  what  the  prob- 
lem is  ? 

Mr.  Petrie.  That  is  basically  what  I  commented  on.  I  wanted  to 
refrain  from  repeating  what  I  commented  on  earlier,  but  our  princi- 
pal objection  to  the  recommendation  of  the  commission  is  that  it  would 
entail  a  division  of  California — that  it  is  divisive.  Maybe  this  is 
imponderable,  but  we  are  concerned  about  it.  We  think  that  it  would 
lead  to  a  north-south  polarization  in  California.  There  is  that  problem 
in  addition  to  the  mechanics  of  the  thing. 

Mr.  Westphal.  Doesn't  the  Kilkenny  proposal  divide  California 
by  putting  the  northern  and  eastern  districts  in  the  northern  division 
and  the  southern  and  central  districts  in  the  southern  division  ? 

Mr.  Petrie.  Yes,  but  we  don't  think  that  is  going  to  be  nearly  as 
divisive,  because  there  will  still  be  one  circuit  covering  the  State  and 
other  States. 

Mr.  Westphal.  Well,  that  gets  down  to  the  conflict  resolving  mech- 
anism. In  other  words,  divisiveness,  splitting,  polarization,  whatever 
we  want  to  call  it,  is  a  problem  because  of  what  one  finally  comes  up 
with  as  a  conflict  resolving  mechanism.  It  doesn't  have  anything 
to    do    with    geographical    realignment    or    nomenclature    or    any- 
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thing  of  that  kind.  It  is  solely  a  matter  of  what  is  to  be  the  conflict 
resolving  mechanism. 

Mr.  Petrie.  Well,  with  all  respect,  Mr.  Westphal,  that  analysis 
(Should  lead  this  subcommittee  to  a  realignment  proposal  that  does  not 
sever  California.  You  are  asking  me  to  compare  Judge  Kilkenny's 
proposal  to  the  basic  proposal  of  the  Hruska  commission. 

Mr.  Westphal.  I  understand  what  you  are  saying,  but  what  I  am 
suggesting  to  you  is  that  I  don't  think  the  word  is  sever.  What  you  are 
suggesting  to  us  is  that  we  should  not  come  up  with  a  proposal  which 
would  allow  conflicts  of  opinion  between  your  four  district  courts  to 
result  in  conflicts  of  opinion  at  the  circuit  level  which  cannot  be  readily 
resolved  in  one  fashion  or  another,  I  assume,  preferably  without  the 
insertion  of  a  fourth-tier  court  and  without  the  need  of  relying  on 
review  here  in  Wasliington  every  time  you  get  a  case  which  you  feel 
presents  a  conflict.  As  we  all  know,  the  Supreme  Court  of  the  United 
States  doesn't  always  agree  with  the  lawyers  when  they  analyze  a 
situation  and  proceed.  Isn't  that  basically  what  it  boils  down  to  ? 

Mr.  Petrie.  Well,  it  is  one  way  to  look  at  it,  Mr.  Westphal. 

Mr.  Westphal.  Well,  yesterday  Jordon  Dreifus  agreed  that  that 
final  analysis  was  the  real  concern,  and  suggested  that  we  not  get  car- 
ried away  by  names  and  some  of  these  other  things.  He  suggested  that 
we  should  concentrate  on  the  central  function  of  the  judicial  system 
at  the  appellate  level,  which  is  that  of  reviewing  actions  taken  in  the 
trial  courts.  If  that  review  results  in  conflicts,  whether  intercircuit  or 
intracircuit,  there  must  be  a  mechanism  for  readily  and  speedily  re- 
solving those  conflicts.  Isn't  that  the  real  problem  we  face  as  we  trj? 
to  develop  structures  that  can  employ  more  than  9  judges  or  no  more 
than  13, 15,  18, 19,  or  20,  in  order  to  handle  what  we  all  recognize  as  a 
vast  caseload  ? 

Mr.  Petrie.  Certainly  we  should  provide  for  the  resolution  of  con- 
flicts. It  is  a  hard  choice,  I  agree,  but  the  real  question  is,  how  are  you 
going  to  do  it  ? 

Mr.  Westphal.  Well,  that  has  to  be  done  in  some  fashion.  That 
conflict  has  to  be  resolved,  whether  it  is  intracircuit  or  intercircuit. 

Just  a  couple  of  things  here  to  kind  of  clean  up  the  left  side  of  my 
yellow  pad. 

On  page  3  of  your  report,  as  well  as  page  6,  there  is  reference  to  the 
5-month  figures  from  calendar  year  1974,  which  we  had  talked  about 
in  relation  to  the  8-month  figures  earlier.  I  would  just  like  to  point 
out,  for  the  sake  of  clarifying  the  record,  that  the  first  5  months  which 
you  referred  to  on  page  3  and  on  page  6  were  in  fact  the  last  6  months 
of  fiscal  1974,  and  the  Administrative  Office  figures  that  the  caseload  in 
that  fiscal  year  in  fact  increased  by  16  percent. 

Mr.  Petrie.  I  am  aware  of  that. 

I  wonder  if  I  might  give  you  the  figures,  Mr.  Westphal,  for  these 
8  calendar  months  of  1974. 

Mr.  Westphal.  These  are  the  figures  furnished  you  by  Mr.  Luck? 
Mr.  Petrie.  Yes. 

Judge  Kilkenny.  Mr.  Westphal,  I  am  going  to  have  to  catch  my 
plane.  Would  you  mind  if  I  left  now  ? 

Mr.  Westphal.  Not  at  all.  Judge.  Thank  you  for  coming. 
Mr.  Petrie.  In  the  first  8  calendar  months  of  1974  there  were  1,723 
filings  as  against  1,746  filings  in  the  first  8  calendar  months  of  1973, 
so  that  is  a  little  less,  23  less.  There  were  1,765  terminations  in  the  first 
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8  calendar  months  of  1974  as  against  1,543  or  222  more  terminations 
in  the  first  8  calendar  months  in  1974,  and  that  gave  me  the  net  gain 
on  the  backlag  of  245. 1  tliought,  if  you  didn't  get  them  from  any  other 
source,  you  might  like  to  get  them  from  me. 

Also,'  according  to  the  fiscal  year  1974  figures,  California  is  now  con- 
tributing not  quite  two-thirds  of  the  filings,  but  64.2  percent  of  the 
filings  in  the  ninth  circuit. 

Mr.  Westphal.  Then  one  last  thing,  and  that  is  that  I  couldn't 
quite  let  go  your  remark  that  the  report  of  the  Hruska  Commission 
has  done  more  to  unify  the  State  of  California  than  anything  in  recent 
.years.  The  reason  I  can't  let  that  go  by  is  that  it  reminds  me  of  my 
experience  in  the  Marine  Corps  some  30  years  ago.  On  the  weekends 
when  we  hit  a  liberty  port  we  could  go  into  a  bar,  and,  if  there  were  two 
marines  and  only  two  marines  standing  alongside  that  bar,  they  could 
get  into  a  pretty  good  argument  about  the  merits  of  the  Marine  Corps 
or  of  their  respective  outfits,  but  never  let  a  soldier  or  sailor  come 
along  and  agree  with  one  or  the  other  because  then  the  two  marines 
would  jump  on  the  soldier  or  sailor  and  all  hell  would  break  loose. 
This  is  reasonably  analogous  to  the  way  in  which  you  are  suggesting 
the  organized  l)ar  is  reacting  in  California,  isn't  it? 

Mr.  Petrie.  Well,  it  is  somewhat  analogous,  but 

Mr.  Westphal.  You  also  spoke  of  the  diversity  within  the  State 
of  California,  and  I  think  we  all  realize  it  is  based  in  part  upon  the 
diversity  between  the  north  and  south.  Historically  that  has  been  true 
of  California,  politically,  economically,  with  respect  to  water  and  oil. 

I  think  your  committee  has  done  an  excellent  job  and  has  recognized 
the  seriousness  of  the  problem.  You  have  done  your  best  to  offer  an 
analysis  of  it  and  to  offer  alternatives,  and  I  think  that  fact  demon- 
strates the  difficulty  of  the  ultimate  choice  Congress  will  have  to 
make ;  do  you  agree  with  that  ? 

Mr.  Petrie.  Yes ;  we  think  it  is  a  hard  choice. 

Mr.  Westphal.  But  no  matter  how  hard  the  choice,  there  is  a  real, 
urgent  need  for  additional  judge  power  to  be  applied  to  the  caseload 
in  the  ninth  circuit  and  that  need  must  be  met,  as  you  suggest,  in  a 
fashion  which  meets  three  criteria.  No.  1,  we  must  realign  on  a  basis 
tiiat  will  promote  the  desired  regionalism  in  the  Federal  court;  No.  2, 
we  must  come  up  with  a  base  upon  which  we  can  build  a  system  of 
Federal  appellate  review  that  might  last  for  some  15  or  25  years ;  and 
No.  3,  our  decision  should  be  one  that  is  not  locked  in  by  any  concept 
that  there  is  some  magic  in  the  number  nine.  Is  that  a  fair  summary  ? 

Mr.  Petrie.  Yes ;  those  seem  to  us  to  be  the  principal  considerations, 
Mr.  Westphal.  If  we  can  offer  any  further  input  to  the  subcommittee's 
consideration,  I  hope  we  will  be  able  to  do  that.  Can  we  do  so  by  direct- 
ing a  letter  to  you  ? 

Mr.  Westphal.  I  think  if  there  are  any  points  we  have  not  covered 
vou  can  direct  that  letter  to  the  chairman  of  the  committee,  with  per- 
haps a  copy  to  me.  We  usuallj^  make  it  known  to  all  members  of  the 
subcommittee. 

I  want  to  thank  you,  Mr.  Petrie. 

Mr.  Chairman,  I  think,  then,  we  are  ready  to  stand  in  adjournment 
until  2  o'clock. 

Mr.  Petrie.  We  of  the  San  Francisco  Bar  Association  appreciate 
very  much  this  opportunity  to  exchange  views  with  you,  Mr.  Westphal, 
Mr.  Chairman. 

43-476 — 75 22 
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[Whereupon,  at  12 :35  p.m.  the  subcommittee  recessed  to  reconvene 
at  2  p.m.  the  same  day.] 

AFTERNOON   SESSION 

Senator  Burdick.  Our  next  witness  will  be  Mr.  Cleary  S.  Cone, 
past  president  of  the  Washington  State  Bar  Association. 
Welcome  to  the  committee,  Mr.  Cone. 

STATEMENT  OF  CLEARY  S.  CONE,  PAST  PRESIDENT,  WASHINGTON 
STATE  BAR  ASSOCIATION,  ELLENSBTJRG,  WASH. 

Mr.  Cone.  Thank  you,  Mr.  Chairman. 

I  appreciate  very  much  the  opportunity  to  appear  before  the 
subcommittee. 

I,  as  you  just  stated,  am  the  past  president  of  the  Washington  State 
Bar  Association,  a  unified  bar  association  of  approximately  6,000 
members. 

The  Washington  State  Bar  Association  appeared  through  a  number 
of  witnesses  before  the  Commission  at  its  hearing  in  Seattle,  and  we 
spoke  at  substantial  length  at  that  time  with  respect  to  the  grave  prob- 
lems stemming  from  the  difficulties  of  the  present  ninth  circuit. 

I  would  like  to  make  it  clear  at  the  outset  that  we  have  the  greatest 
respect  for  the  individuals  on  the  Commission.  We  have  the  greatest 
respect  for  the  quality  of  their  deliberations,  and  we  agree  whole- 
heartedly with  their  basic  conclusion,  that  is  that  the  ninth  circuit 
must  be  divided  and  a  new  circuit  must  be  created,  and  not  on  the  basis 
of  some  sort  of  a  divisioning  of  an  existing  and  continuing  ninth  circuit. 

I  think  it  would  serve  no  purpose  to  reiterate  the  reasons  for  that 
position,  because  the  Commission  has  itself  covered  that  well  in  its 
re]:)ort  and  had  heard  broad  testimony  with  respect  to  it. 

The  question  I  think  is  not  whether  the  circuit  should  be  divided 
or  whether  a  new  circuit  should  be  cj-eated,  but  Iwir  the  circuit  should 
be  divided  and  wJiat  kind  of  a  new  circuit  should  be  created. 

We  recognize,  Mr.  Chairman,  tliat  tliere  isn't  any  solution  to  tliis 
problem,  no  matter  how  Solomon-like  it  might  be,  that  would  be  satis- 
factory to  everyone.  I  think  this  has  elements  similar  to  the  budget 
battle  connected  with  it.  Everyone  is  anxious  to  see  something  done 
but  not  to  them. 

At  the  same  time  there  is  a  different  aspect  here.  Tliat  aspect  is  that 
the  objections  that  you  are  hearing  are  coming  from  bar  associations. 
They  are  objections  coming  from  professionals,  and  I  think,  Mr.  Chair- 
man, we  must  recognize  these  objections  are  very  highly  ]3rincipled 
objections,  based  not  simply  upon  provincialism  or  upon  some  effort 
to  maintain  a  status  quo  with  respect  to  stature,  but  are  highly  princi- 
pled objections  based  upon  serious  concerns  about  the  effects  of  the 
method  of  division  of  the  circuit  that  has  been  recommended  by  the 
Commission. 

I  think  that  because  of  the  obvious  quality  of  those  objections  they 
should  not  be  taken  lightly,  and  I  don't  mean  to  suggest  they  are  being- 
taken  lightly.  But  I  think  that  the  gravity  of  the  problem  is  such 
that  arithmetical  niceties  are  a  secondary  consideration  and  tlie  best 
solution  is  that  which  best  accommodates  the  conflicting  interests  of  the 
jurisdictions  which  will  be  affected  by  division  of  ninth  circuit. 
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The  Commission  lias  concluded  that  no  circuit  should  consist  of 
less  than  three  jurisdictions,  and  that  under  no  circumstances  should 
California  comprise  an  entire  circuit.  The  Commission,  unfortunately 
then  went  on,  from  a  preponderance  of  filings  in  Cailfornia,  to  con- 
clude that  it  was  necessary  to  divide  California  between  two  circuits, 
and  really  all  else,  I  think,  in  the  Commission's  report  flowed  from 
that  conclusion.  Because  of  the  number  of  filings  in  California,  you 
had  to  divide  it ;  Arizona  and  Nevada  being  added  to  the  southern 
portion  of  California  was  just  incidental,  and,  simiarly,  all  the  rest 
of  the  jurisdictions  fell  into  line  because  of  that  basic  conclusion. 

With  respect  to  the  Commission's  conclusion  that  Califoi-nia  should 
be  divided,  the  subcommittee,  I  am  sure  has  hard  substantial  objec- 
tions. I  do  want  to  add  the  objections  of  the  State  of  Washington  to 
that  list.  I  think  that  while  the  State  Bar  of  California,  in  connection 
with  their  objections  to  the  Commission's  report,  and  some  of  the  local 
bar  associations  of  California,  in  varying  degrees,  suggest  that  the 
circuit  ought  to  be  retained  as  it  is.  or  that  some  try  should  be  given 
to  this  divisioning  process,  I  think  it  is  fair  to  say,  and  I  don't  mean 
to  speak  for  them,  but  I  think  it  is  fair  to  say  their  objection  is  basically 
to  the  division  of  California  between  two  circuits.  There  are  obviously 
unsatisfactory  aspects  to  this  di^nsioning  with  respect  to  a  chief  judge 
and  two  assistant  chief  judges,  but  they  regard  anything  as  being 
preferable  to  a  division  of  the  State  between  two  circuits. 

Washington's  State  Bar  Association,  and  the  State  Bar  Associations 
of  Idaho  and  Alaska  have  for  some  time  strongly  f avoi-ed  the  creation 
of  a  new  circuit  which  would  not  include  any  part  of  California.  The 
Oregon  State  Bar  Association  and  the  Montana  State  Bar  Association 
have  both  stated  they  would  have  no  objection  at  all  to  inclusion  in 
such  a  circuit.  There  is  a  rather  overwhelming  preponderance  of  ob- 
jection from  the  professionals,  and  from  the  bar  associations,  which 
I  think  fairly  can  be  said  to  reflect  concerns  not  merely  from  the  stand- 
point of  their  interests  but  from  the  standpoint  of  their  clients,  in  over- 
whelming opposition  to  the  Commission's  report. 

The  Washington  State  Bar  has  consistently  favored  the  creation 
of  a  new  circuit  which  would  consist  of  the  five  Northwestern  States 
of  Alaska,  Washington,  Oregon,  Nevada,  and  INIontana,  together  with 
such  other  jurisdictioiis  as  would  make  the  division  more  feasible. 
We  now  specifically  recommend  to  the  subcommittee  that  a  new  circuit 
be  created  consisting  of  those  five  Northwestern  States  together  with 
Nevada  and  Guam.  Mr.  Chairman,  a  very  good  case  can  also  be  made 
for  substituting  Hawaii  for  Nevada.  The  creation  of  such  a  new 
circiut  would  not  achieve  mathematical  parity. 

It  would,  however,  answer,  first,  the  problem  and  the  serious  ob- 
jections of  California  to  a  splitting  of  that  State.  In  addition,  the 
retention  in  the  present  ninth  circuit  of  California,  along  with  the 
two  other  jurisdictions  of  Arizona  and  Hawaii  would  answer  the 
ol)jection  of  the  Commission  that  no  circuit  should  consist  of  less  than 
three  jurisdictions.  The  representatives  of  the  California  bar  have 
stated  their  objections  to  the  splitting  of  the  State,  and  representatives 
from  Arizona  and  Hawaii  would  be  more  competent  than  I  to  comment 
with  respect  to  their  inclusion  in  the  three-State  circuit  with  California 
but  I  think  it  very  unlikely  there  would  be  serious  objection  to  that 
inclusion.  I  have  no  way  of  knowing,  with  respect  to  that  three-State 


334 

circuit — which  would  be  handling  a  caseload  roughly  three  times  the 
size  of  the  new  circuit  that  we  recommend  be  created — I  have  no  idea 
wliat  the  attitude  of  that  three-State  circuit  might  be  with  respect 
to  experimenting  with  some  sort  of  a  divisioning  process,  although 
one  would  hope  it  would  have  a  more  solid  foundation  than  some  of 
the  suggestions  I  have  heard  with  respect  to  it. 

I  must,  I  think,  obviousl}',  Mr.  Chairman,  address  myself  to  the 
Commission's  attitude  toward  the  creation  of  a  northwest  circuit. 
The  proposal  that  I  am  making  has,  I  think,  clearly  the  advantages 
of  meeting  the  desires  of  the  great  majority  of  the  jurisdictions  in- 
volved, particularly  it  is  consistent  with  the  overriding  concern  of  the 
State  of  California  and  its  various  bar  associations  that  it  not  be 
divided. 

The  Commission,  as  you  are  of  course  aware,  recommended  against 
a  creation  of  a  northwest  circuit  at  this  time,  based  upon  the  fact  that 
it  did  not  have  a  sufficient  caseload.  I  would  point  out  that  the  circuit 
that  we  are  recommending  at  this  time  consist  of  two  additional  juris- 
dictions beyond  that  which  was  considered  by  the  Commission  in  its 
report.  I  point  out  further  that  the  Commission,  in  its  report,  w\as 
referring  to  the  creation  of  a  northwest  circuit  that  had  a  caseload  of 
IT  percent  of  the  circuit  and  had,  based  upon  the  last  statistics  avail- 
able to  them  at  that  time — the  1973  fiscal  year  statistics — only  382  fil- 
ings. I  think  their  conclusion  about  the  creation  of  a  circuit  with  only 
382  filings  was  quite  understandable.  They  did,  however,  in  answer  to 
the  vast  amount  of  testimony  they  had  heard  with  respect  to  develop- 
ing activity,  indicate  that,  should  the  projections  be  borne  out,  a  sepa- 
rate circuit  for  the  four  or  five  Northwestern  States  might  become  ap- 
propriate. I  am  puzzled  how  one  gets  only  four  Northwestern  States, 
])ut  I  am  assuming  that  that  w^as  just  not  a  matter  of  significance. 

Now,  what  we  are  talking  about  is  not  four  States  or  five  States  but 
six  States  plus  the  territory  of  Guam.  I  must  point  out,  Mr.  Chairman, 
that  the  filings  in  fiscal  1974  in  those  seven  jursidictions  were  not  the 
382  that  were  considered  by  the  Commission  when  recommending 
negatively  on  such  a  circuit,  but  filings  which  amounted  to  639.  In- 
cidentally, when  I  refer  to  the  figure  382,  that  is  the  1973  statistic 
which  carried  into  effect  the  change  in  statistical  method  to  include 
administrative  appeals  and  original  proceedings.  In  1961  the  entire 
ninth  circuit  had  only  443  filings.  In  fiscal  1974,  the  proposed  new 
northwestern  circuit  had  639  and,  even  after  taking  into  account  the 
adjustment  for  statistical  changes,  the  filings  in  this  new  circuit  W' ould 
exceed  by  about  40  percent  the  filings  in  the  entire  ninth  circuit  only 
13  years  ago  when  it  functioned  as  a  seven- judge  circuit  court. 

In  addition,  Mr.  Chairman,  the  lawyer  population,  the  population 
in  general  and  the  economic  activity  of  the  jurisdictions  that  would 
comprise  the  new  circuit  are  growing  much,  much  faster  than  the 
national  average.  There  is  every  reason  to  anticipate  that  not  only 
will  there  be  an  increase  in  filings,  but  that  there  will  also  be  a  sharply 
accelerated  rate  of  increase  in  filings. 

I  think  it  is  also  signifi'^ant  to  note  that,  within  the  framework  of 
that  increase,  it  should  be  borne  in  mind  that  the  jurisdictions  involved 
in  such  a  seven- jurisdiction  new  circuit  are  uniquely  involved  in  what 
I  guess  one  could  call  the  environmental  battle,  the  strife  between 
development  of  energy,  increased  economic  activity,  and  a  desire  to 
maintain  a  particular  form  of  life.  And  tliat  desire  to  maintain  a  life- 
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style,  to  maintain  the  ecoloofical  balances,  has  certainly  been  reinforced 
by  Federal  legislation.  I  think  it  is  inevitable  that  this  is  going  to  pro- 
vide the  Federal  court  system  in  such  a  new  circuit  with  a  substantial 
number  of  intricate  and  difficult  cases. 

It  is,  I  think,  not  an  accident  that  between  1972  and  1974,  there  was 
a  40.7  percent  increase  in  filings  in  this  proposed  new  circuit,  as  com- 
pared with  an  increase  in  filings  in  the  three  States  which  would  be 
left  in  the  ninth  circuit  under  our  proposal  of  only  13.7  percent.  I 
have  made  some  inquiries  to  try  to  determine  whether  there  was  some 
sort  of  statistical  anomaly  involved  there.  I  have  not  been  able  to 
elicit  any  response  that  would  indicate  that  there  is  any  anomaly.  It 
is  simply  that  the  filings  are  growing  much  faster  in  those  jurisdictions. 

We,  therefore,  must  respectfully  disagree  with  the  recommendation 
of  the  Commission  and  with  its  conclusion.  The  creation  of  a  new 
northwest  circuit,  with  the  addition  of  the  two  jurisdictions  I  have 
indicated,  would,  in  our  judgment,  at  this  point,  have  an  ample  work- 
load to  support  at  least  a  five- judge  appellate  circuit. 

I  must  say  that  one  of  the  things  that  struck  me,  Mr.  Chairman,  as 
I  reviewed  this  matter  and  went  through  a  vast  volume  of  material,  is 
the  fact  that,  while  the  Commission's  basic  undertaking  here  is  to  try  to 
arrive  at  a  solution  which  will  be  a  long-range  solution,  the  statistical 
matters  that  appear  and  what  I  know  of  the  area  that  is  involved  are 
simi^ly  inconsistent  with  what  they  have  recommended  being  a  long- 
range  solution.  There  has  been  a  good  deal  of  talk  in  the  course  of  the 
presentation,  and  in  the  questions,  about  an  ideal  ninth  circuit,  or  a 
circuit  that  ideally  would  not  exceed  nine  judges,  about  an  effort  being 
made  to  try  to  retain  some  degree  of  collegiality  in  connection  with  this. 
I  think  it  is  very  significant  that,  if  one  looks  at  the  Commission's 
proposal,  looks  at  the  increase  in  filings,  considers  the  developments 
that  are  going  on  now  in  connection  with  products  liability,  environ- 
mental protection,  consumer  protection,  and  more  refined  concepts  of 
due  process,  one  inevitably  has  to  come  to  the  conclusion  that  before 
any  legislation  is  passed  to  remedy  this  problem — even  if  it  were 
passed  precisely  as  the  Commission  has  recommended — neither  of 
those  circuits  would  be  able  to  function  as  collegial  courts.  We  are 
starting  out  with  a  number  of  filings,  with  normal  increases,  that  will 
provide  a  caseload  that  will  be  too  heavy  for  a  nine-judge  court. 

Now,  my  proposal  on  behalf  of  the  Washington  State  Bar  Associa- 
tion for  creation  of  the  seven- jurisdiction  circuit  allows  for  a  degree 
of  expansion,  starting  with  a  five-judge  circuit  court,  up  to  that  op- 
timum of  nine.  I  think  it  is  a  proposal  which  can  stand  on  its  own.  I 
think  it  is  a  tenable  proposal,  and  I  think  that,  considering  the  lapse 
of  time  that  is  involved  in  getting  the  matter  adjusted  once  a  problem 
becomes  a  problem,  the  time  to  do  it  is  now,  before  it  achieves  crisis 
proportions. 

Now,  I  will  anticipate  a  question.  I  cannot  give  you  a  perfect  answer 
to  it.  That  is  part  of  the  Solomon-like  problem  that  the  Commission 
has  and  that  the  subcommittee  has.  The  pertinent  question,  obviously, 
is  that,  assuming,  as  I  think  you  can  fairly  assume,  that  the  creation 
of  such  a  circuit  as  I  have  suggested — the  seven-jurisdiction  circuit — 
is  warranted,  what  does  that  do  for  the  three-State  circuit  that  is  left, 
which  would  have,  based  on  fiscal  1974,  2,000  filings?  How  about  that? 
Well,  my  answer  I  think  has  to  be  the  kind  of  answer  I  dislike,  essenti- 
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ally  a  neo;ative  typo  of  answer.  I  think  that  the  subcommittee  and  the 
Congress  is  beaten  before  it  starts,  on  the  concept  of  trying  to  create 
two  circuits  with  a  maximum  number  of  nine  judges.  I  just  think  the 
statistics  and  the  direction  in  which  things  are  going  makes  that  im- 
possible. This  I  guess  means  either  a  fragmentation  of  the  circuit  into 
more  than  two  divisions — and  I  don't  like  to  keep  confusing  the  issues 
by  referring  to  divisions,  but  a  splitting  of  the  circuit  into  more  seg- 
ments than  two — or  it  means  setting  up  a  northwestern  circuit  with 
the  two  additional  jurisdictions  and  supplementing  the  other  circuit 
with  this  divisioning  process  that  has  l:>een  suggested  with  refinements 
as  can  be  brought  to  it. 

But  I  do  feel  that  the  Commission's  suggestion  will  be  obsolete  before 
it  ever  becomes  law  and  ever  is  implemented,  just  as  the  1968  statisti- 
cal study  became  obsolete  years  before  the  time  covered  by  it. 

I  think  I  have  said  all  I  can  sav  about  it,  Mr.  Chairman.  I  don't 
believe  any  purpose  could  be  served  by  my  reading  my  statement.  You 
have  it  in  front  of  you. 

Senator  Buedtck.  Thank  you  very  much,  Mr.  Cone,  we  will  place 
your  prepared  statement  in  the  record  at  the  conclusion  of  your 
testimony. 

Your  business  comes  from — I  am  talking  about  the  circuit  court — 
is  fed  by  the  business  in  the  district  courts,  and  we  have  been  hearing 
from  the  district  courts  in  dealing  with  various  procedures  that  might 
ease  the  burden  down  there.  The  Administrative  Office  reveals  that 
the  caseload  in  the  district  courts  for  the  past  2  years  has  actually 
gone  down  and  maintained  kind  of  a  plateau  for  these  2  years.  What 
makes  you  think  there  is  going  to  be  a  rapid  increase  in  the  business  of 
the  circuit,  then  ? 

Mr.  CoxE.  There  just  apparently  has  been.  If  filings  in  those  juris- 
dictions, if  appellate  filings  have  increased  40.7  j^ercent  in  that  2-year 
period • 

Senator  Burdtck.  But  you  haven't  yet  felt  the  impact  of  the  pla- 
teau having  been  established  in  the  district  courts 

Mr.  CoxE.  Well,  I  don't  have  the  statistics  on  the  number  of  trials 
or  the  number  of  filings  on  ]>roceedings  in  the  district  court  level,  so 
I  am  not  in  a  position  to  challenge  you  or  that.  I  would  be  most 
surprised 

Senator  BmoiCK.  This  is  nationwide.  I  don't  know  to  what  extent 
your  State  has  experienced  this.  This  is  a  generalization  of  the  country 
as  a  whole. 

Mr.  Cone.  Oh,  well,  the  country  as  a  whole.  I  found  it  incredible 
with  respect  to  the  jurisdictions  I  am  talking  about. 

There  is  a  quickening  of  activity.  There  is  more  population  growth 
in  thosp  jurisdictions  than  is  true  nationwide.  The  lawyer  growth  has 
an  impact.  It  may  seem  strange  that  it  does,  but  the  growth  in  the 
niunber  of  lawyers  does  have  an  impact  on  the  amount  of  litigation 
that  goes  on. 

The  bars  in  the  area  that  we  are  talking  about  are  growing  at  a 
10-percent  compounded  rate,  far  greater  than  anywhere  else,  and  the 
economic  growth  rate  is  tremendous.  When  one  considers  the  commerce 
between  Oregon,  Washington,  and  Alaska  and  when  one  considers 
the  impact  of  the  pipeline,  it  is  very  significant. 

Very  recently  there  was  another  district  judgeship  authorized  for 
the  western  district  of  Washington.  I  do  know  that  as  late  as  1973  the 
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State  of  Oregon's  district  court  judges  on  a  trial  basis  were  the  most 
overworked  of  any  in  the  United  States,  so  I  think  the  nationwide 
statistics  are  not  applicable  to  the  area. 

Senator  Burdick.  Well,  we'll  let  this  pass  for  a  while. 

You  say  that  if  we  just  divide  the  circuit  the  way  the  Commis- 
sion recommended,  we  are  lost  from  the  start  ? 

Mr.  CoxE.  I  think  so. 

Senator  Burdick.  Then  you  are  recommending  three  circuits? 

Mr.  CoxE.  AVell,  the  position  that  I  am  specifically  authorized  on 
behalf  of  my  bar  association  to  recommend  in  the  creation  of  the  seven- 
jurisdiction  circuit  that  I  have  recommended  to  you.  On  a  purely 
personal  basis,  I  am  concerned  in  general  with  where  we  are  headed,  in 
the  Federal  appellate  system,  and  I  think  it  involves  a  basic  expansion 
of  both  what  are  considered  to  be  rights  and  the  ability  of  people  to 
pursue  those  rights.  This  reflects  itself  in  a  variety  of  things  that  I  have 
just  mentioned,  environmental  protection,  consumer  protection,  more 
refined  concepts  of  due  process.  In  addition  to  this,  the  law  schools  are 
crammed  with  people  who  want  to  be  lawyers.  The  number  of  young 
people  coming  into  the  profession  is  unprecedented.  Furthermore,  I 
think  we  can  say  that  these  young  lawyers  are  coming  into  the  pro- 
fession with  a  zeal  to  litigate,  and  to  litigate  on  many  of  the  social 
and  environmental  issues  that  legislation  is  now  providing  new  avenues 
for  litigating. 

Senator  Burdick.  We  understand  all  that.  I  understand  the  problem. 

The  question  is,  if  we  give  vou  your  northwest  circuit,  that  will 
solve  your  problem  for  a  while,  but  what  about  the  problem  of  the 
California  area,  which  is  a  real  problem? 

Mr.  CoxE.  It  isn't  any  more  real  than  ours.  ISIr.  Chairman,  because 
we  are  suffering  from  the  delay  and  the  inefficiency  of  that  area  just 
as  much  as  anyone  else. 

Now.  with  respect  to  California,  I  don't  know  whether — this  is  a 
threshold  proposition,  and  I  don't  feel  I  want  to  speak  to  California. 
By  thresliold  proposition  I  mean  the  concept  of  taking  a  State  and 
dividing  it  between  two  circuits.  The  California  people  who  object 
to  that  being  done  see  some  merit  in  considering  this  divisioning  thing. 
I  would  rather  they  would  speak  to  that. 

I  Avould  say,  clearly,  from  the  standpoint  of  the  Washington  State 
Bar  Association,  talking  in  terms  of  setting  up  a  divisioning  of  the 
entire  circuit,  we  think  it  is  a  bad  idea.  But  what  is  right  for  that  three- 
State  circuit  that  I  am  recommending  be  left,  I  would  much  rather 
have  them  respond  to. 

The  point  lam  trying  to  make  with  this  is  that 

Senator  Burdick.  The  point  is  you  have  your  problem  solved  but 
you  have  left  us  with  another  problem. 

Mr.  CoxE.  No,  because  I  think  the  solution  recommended  by  the 
Commission,  that  is  taking  this  circuit  and  dividing  it  virtually  iii  two, 
I  don't  think  that  is  a  solution.  I  don't  think  that  solves  it  either  for 
California  or  for  the  Northwestern  States,  because  I  think  that  within 
a  matter  of  3  or  4  years  both  of  those  new  circuits  would  find  it  impossi- 
ble to  function  without  an  excessive  number  of  judges. 

Senator  Burdick.  Well,  if  we  don't  divide  it,  the  problem  will  be 
even  worse,  won't  it  ? 
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Mr.  Cone.  I  agree.  If  you  are  looking  for  a  personal  opinion  I  guess 
ultimately  we  are  looking  at  more  than  two  circuits,  covering  30  mil- 
lion people. 

Senator  Burdick.  Counsel,  do  you  have  some  questions? 

Mr.  Westphal.  Yes,  Mr.  Chairman. 

Mr.  Cone,  your  recommendation  on  behalf  of  the  State  Bar  of  Wash- 
ington is  for  the  creation  of  a  separate  circuit,  with  the  five  so-called 
Northwest  States  plus  Nevada  and  Guam.  You  indicated  that  that 
circuit  could  be  altered  by  substituting  Hawaii  for  Nevada,  which 
wouldn't  make  much  difference.  Basically  your  proposal  is  to  have 
the  five  Northwest  States,  plus  Nevada  and  Guam,  a  six-state  and  one- 
territory  circuit,  so  to  speak.  The  figures  indicate  that  that  alignment 
would  have  had  total  filings  in  1974  of  689  cases.  That  would  mean, 
then,  under  your  recommendation,  that  a  three-State  circuit  consisting 
of  California,  Arizona  and  Hawaii  would  have  2,056  filings.  So  that 
that  three-State  circuit  under  your  recommendation  would  have  228 
filings  per  judge,  which  is  larger  than  now.  And  of  course,  there  is  no 
arguing  with  the  figures  that  I  have  available  and  which  all  the  ex- 
hibits show. 

Mr.  Cone.  So  that  we  don't  misunderstand,  I  am  not  concurring 
that  that  circuit  should  attempt  to  operate  with  that  number  of  judges. 

Mr.  Westphal.  I  understand,  because  I  take  it  you  I'ecognize  that 
228  incoming  filings  per  judge  is  an  unbearable  load  for  any  appellate 
court  to  have. 

We  have  had  a  suo:gestion — I  believe  it  was  last  week  when  Chief 
Judge  Brown  of  the  fifth  circuit  testified — that  we  might  use  a  common 
factor  in  analyzing  these  caseload  filings.  He  suggested  that  the  1973 
average  filings  per  judge  for  the  Nation  as  a  whole  be  used  as  a  factor 
in  dealing  with  these  statistics.  That  figure  was  161  cases  per  judge. 

Now,  then,  under  your  recommendation,  if  we  wanted  to  have  that 
three-state  circuit  with  2,056  filings  operate  at  a  load  of  161  filings 
per  judge,  that  would  require  13  judges.  In  your  six-State-plus-one- 
territory  circuit  would  you  recommend,  with  639  filings  divided  by  the 
same  standard  of  161  filings  per  judge,  a  bench  of  four  judges? 

Mr.  Cone.  If  you  stopped  tomorrow. 

Mr.  Westphal.  All  right,  if  you  stopped  tomorrow.  You  indicated 
there  is  some  apprehension  that  the  load  may  increase.  But  if  it  in- 
creases for  your  northwest  circuit  it  will  also  most  likely  increase  for 
this  three-state  circuit  and  eventually,  in  order  to  sustain  the  same 
level  of  filings  of  161  per  judge,  those  three  States  would  have  to  go 
above  the  number  of  13  judges. 

Mr.  Cone.  I  think  it  is  likely  it  would  increase.  Statistically,  it 
would  appear  it  would  increase  in  the  new  circuit  at  a  much  higher 
rate. 

Mr.  Westphal.  So  that,  basically,  what  confronts  the  subcommittee 
as  we  look  at  this  suggestion  is  that  we  have  heard,  in  3  days  of  testi- 
mony, that  the  ninth  circuit,  which  has  had  19  judges  for  the  last  3 
or  4  years,  not  only  has  not  been  able  to  keep  pace  with  its  caseload, 
but  the  mere  fact  that  they  have  had  to  operate  with  the  equivalent 
manpower  of  19  judges  has  given  rise  to  delav  and  intracircuit  conflicts 
which  members  of  the  bar  and  the  judges  alike  seem  to  object  to. 

My  question  to  you  is.  do  you  really  seriously  suggest  to  the  sub- 
committee that  in  adopting  your  recommendation — which  would  l)e 
to  create  a  three-State  circuit  of  California,  Arizona  and  Hawaii  on  the 
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one  hand  and  the  Northwest  States  on  the  otlier  hand — we  should  go 
aliead  and  authorize  13  judges  to  handle  the  caseload  on  that  three- 
State  circuit  ? 

Mr.  CoxE.  Well,  you  are  incorporating  several  things  in  your  ques- 
tion that  I  am  not  willing  to  buy  as  part  of  a  whole. 

First,  I  don't  necessarily  agree  at  all  with  Judge  Brown's  assertion 
about  161  cases  per  judge  being  an  appropriate  level.  I  am  not  so  sure 
that  people  in  general  are  that  happy  with  the  performance  of  the 
Federal  appellate  system,  and  I  suspect  a  primary  reason  for  it  is 
because  of  the  excessively  heavy  caseload.  So  starting  right  olf  the  bat, 
I  don't  accept  that. 

Secondly,  taking  your  13  and  4  proposition,  which  is  structured 
obviously  to  that  assumption  of  Judge  Brown's  figure  of  161  as  being 
an  optimum  figure,  obviously,  if  the  caseload  is  lower,  then  we  are 
talking  about  more  than  13  and  more  than  4,  and  I  think  we  ought  to 
be  talking  about  more  than  13  and  more  than  4. 

But  the  point  I  am  trying  to  make  here  is  that,  when  I  said  we  were 
licked  on  this  proposition  before  we  started,  I  mean  that  if  we  use  this 
thing — that  nobody  likes  except  the  Commission — of  dividing  Califor- 
nia in  two  and  tacking  these  other  States  on,  we  are  still  dealing  with 
the  same  kind  of  caseload  and  the  same  number  of  judges.  Taking 
your  figures,  you  need  17  judges  for  this  circuit  to  handle  its  case- 
load now.  Cut  it  in  two  the  way  the  Commission  is  talking  about  and 
you  are  starting  out  with  two  new  circuits  of  8  and  11  judges  respec- 
tively, and  before  you  get  the  job  done  it  will  be  13  and  15  respec- 
tively. My  point  is  that  this  thing  isn't  going  to  happen  this  year. 
These  case  filings  are  going  to  continue  to  go  up.  That  is  the  problem. 

The  chairman's  question  is,  what  do  I  think  should  be  done  about 
the  three-State  circuit  which  you  labeled  a  13-judge  circuit?  I  think 
something  further  has  to  be  done  with  it,  but  I  would  like  to  hear  that 
question  answered  by  others,  not  by  me  speaking  from  the  standpoint 
of  a  Washington  lawyer.  I  would  like  to  hear  that  question  answered 
by  the  California  people,  the  Arizona  people  and  so  forth. 

Mr.  Westphal.  Well,  of  course,  we  have  heard  from  the  California 
people  and  the  Arizona  people. 

I  will  just  pursue  this  line  a  little  bit  further. 

You  have  suggested  that  we  are  licked  before  we  start  because  we 
inevitably  get  into  a  large  number  of  judges  and  a  large  caseload  whicli 
may  be  as  unmanageable  with  any  number  of  judges  as  the  number  we 
started  out  with  before  we  even  start  to  realign.  You  suggest  then, 
perhaps,  that  what  the  subcommittee  will  have  to  think  about,  instead 
of  having  two  segments  to  solve  the  problem  in  the  nintli  circuit,  is 
having  three  segments.  Let  me  just  suggest  to  you  that,  if  we  have  one 
segment  consisting  of  the  five  Northwestern  States  we  would  tlien  have 
a  caseload  of  475  for  those  five  Northwestern  States.  If  a  second  seg- 
ment consisted  of  all  other  States  except  your  five  Northwestern 
States,  and  except  California,  you  would  then  have  a  circuit  of  Ari- 
zona, Nevada,  Hawaii,  and  Guam,  a  three-State  circuit  with  total 
filings  of  483  just  about  what  you  will  have  with  the  five  Northwest 
States.  But  your  third  segment,  then,  still  consists  of  California  with 
1,737  filings  which  again,  if  we  only  had  nine  judges,  would  result  in 
almost  200  filings  per  judge.  That  is  quite  a  change  from  the  existing 
situation,  and  can  only  be  brought  down  to  a  figure  of  161  filings  per 
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judge — which  as  a  factor  used  by  way  of  example — by  the  employ- 
ment of  more  than  nine  judges  to  work  on  that  caseload  generated 
just  in  California  alone.  So  that,  viewed  from  that  suggestion  of  three 
segments,  again,  it  boils  down  to  what  can  you  do  to  handle  the  case- 
load that  comes  out  of  California  alone  ? 

Mr.  Cone.  I  don't  know  what  you  can  do  about  the  caseload  that 
comes  out  of  California.  What  I  am  saying  is,  I  think  to  adopt  the 
Commission"'s  recommendation  to  split  the  circuit  into  two  segments 
at  this  time  simply  does  not  really  address  the  problem,  because  you  will 
then  have  two  circuits  both  of  which  start  out  overloaded. 

Obviously  the  question  of  what  to  do  about  California,  either  now 
or  at  some  time  in  the  future,  is  a  critical  question.  Frankly,  I  don't 
know  what  to  do  about  California. 

Mr.  Westphal.  I  hope  the  subcommittee  and  Congress  in  turn 
can  figure  out  what  the  solution  is.  But  let  me  clarify  one  last  point 
as  to  what  the  real  position  is  of  the  Washington  State  Bar  and  these 
other  several  States  that  you  have  told  us  are  in  substantial  agree- 
ment with  you. 

Mr.  Cone.  Pardon  me.  So  there  will  be  no  misunderstanding,  I 
have  not  solicited  an  opinion  from  any  other  than  the  five  States  that 
I  have  mentioned. 

Mr.  Westphal.  In  i-esponse  to  one  of  the  Chairman's  questions 
you  stated  that  your  constituency  does  not  like  the  Hruska  Commission 
recommendation,  which  would  align  you  with  part  of  California, 
because  you  are  afraid  that,  if  you  are  aligned  in  any  way  with  part 
of  California,  you  will  continue  to  suffer  from  the  delay  and  ineffi- 
ciency which  you  are  currently  suffering  under  in  the  existing  ninth 
circuit.  Is  that  basically  what  you  said  ? 

Mr.  Cone.  I  don't  think  that  is  what  I  said. 

At  least — if  I  understand  the  Chairman's  question — it  had  to  do 
with  our  being  part  of  a  division  of  the  ninth  circuit  and  had  something 
to  do  with  the  use  of  our  district  court  judges  as  a  blood  bank  for  the 
California  situation.  "Bloodbank"  is  a  term  I  have  heard.  In  any  event, 
I  may  simply  have  not  understood  the  question. 

Mr.  Wf:stphal.  Wiat  I  am  trying  to  get  down  to  is  this :  I  take 
it  that  your  basic  recommendation  is  that  you  would  like  to  see  a  north- 
west circuit.  "\^niether  it  is  composed  of  five  or  seven  States  doesn't 
make  much  difference,  but  you  would  like  to  see  that  northwest  circuit. 

Mr.  Cone.  That  is  correct. 

Mr.  Westphal.  And  the  reason  for  that.  I  assume,  is  not  local  or 
regional  pride,  but  rather  a  desire  to  gain  something  that  you  would 
not  have  by  reason  of  either  the  Hruska  proposal  or  the  Kilkenny 
proposal,  which  would  both  have  your  five  States  assigned  with  all 
or  part  of  California  ? 

Mr.  Cone.  Yes,  that  is  correct,  and — to  clarify  my  problem  a 
moment  ago  in  responding — it  isn't  having  part  of  California — I  think 
to  a  degree  you  did  misdirect  me — it  is  not  having  part  of  California 
involved  in  that  circuit  at  all.  It  is  starting  out  as  part  of  a  new  cir- 
cuit that  has  the  number  of  filings  that  that  new  circuit  would  have 
in  it  bv  the  time  it  ever  came  into  being.  Before  we  even  got  off  the 
ground  we  would  be  an  overloaded  circuit  for  the  number  of  judges 
that  would  be  afforded  us,  and  we  Avould  be  essentially  in  the  same 
boat  that  we  are  in  now.  But  this  is  not  a  matter  of  resentment  or  con- 
cern that  somehow  California  would  dominate  or  that  California,  part 
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of  California,  would  be  draining  off  the  judicial  resources.  It  is  simply 
that  I  think  there  would  be  too  many  filings  with  the  kind  of  groA\i;h 
that  is  going  to  occur  in  the  north. 

Mr.  Westphal.  In  other  Avords,  you  like  California,  but  you  just 
don't  like  the  caseload  that  goes  with  it? 

Mr.  CoxE.  Xo ;  not  the  caseload  that  goes  with  California  itself,  the 
caseload  that  goes  with  a  circuit  that  is  that  big. 

Mr.  Westpiial.  Judge  Duniway's  figures,  and  the  Hruska  Com- 
mission's figures,  indicate  that  the  Northwest  States,  plus  Hawaii  and 
Guam  and  the  two  northern  districts  in  California,  would  have  a 
caseload  of  1,159  filings,  according  to  the  1974  figures.  That  is  a  begin- 
ning caseload,  and  eventually  the  nine  judges  would  have  129  filings. 
Now,  certainly  129  is  an  acceptable  and  manageable  caseload,  is  it  not? 

Mr.  CoxE.  it  is  as  long  as  it  stays  129 ;  yes. 

Mr.  Westpiial.  So  that  really,  again,  it  isn't  out  of  any  idea  of 
provincialism  or  local  pride  that  you  urge  that  the  five  Northwest 
States  be  consolidated  into  one  circuit;  rather,  it  is  your  concern  that 
whatever  assignment  is  made  results  in  a  structure  where  the  appellate 
judges  employed  on  that  work  have  a  manageable  caseload  that  they 
can  deal  with  with  relative  efficiency  and  dispatch,  rather  than  the 
relative  delay  and  inefficiency  which  has  been  a  characteristic  of  the 
ninth  circuit' for  the  last  several  years.  Is  that  a  fair  statement? 

Mr.  CoxE.  Yes;  that  is  a  fair  statement  to  make,  assuming  that  that 
caseload  can  be  achieved  in  a  new  district  without  an  excessive  number 
of  judges. 

Mr.  Westphal.  Do  you  have  any  extra  copies  of  your  prepared  state- 
ment or  remarks  that  you  can  leave  ? 

Mr.  CoxE.  I  delivered  20  to  the  staff. 

Mr.  Westphal.  Thank  you.  It  will  be  made  a  part  of  this  record. 
That  is  all  the  questions  I  have.  Mr.  Chairman. 

Senator  Burdick.  Thank  you  Mr.  Cone,  for  coming  today. 

Mr.  CoxE.  Thank  you  very  much  for  the  opportunity  to  appear. 

If  I  might  make  one  more  comment,  perhaps  I  touched  upon  this  in 
the  statement.  Maybe  I  seem  preoccupied  with  the  consequence  of  the 
lapse  of  time  that  is  involved,  but  it  is  significant,  I  think,  tliat  there 
was  real  attention  turned  to  this  in  about  1970.  Between  1970  when 
that  occurred  and  1974,  the  filings  in  these  seven  jursidictions  that 
I  am  talking  about  doubled,  and  we  haven't  arrived  at  a  solution  yet. 

It  seems  to  me  that  my  preoccupation  with  the  belief  that  delay 
will  occur  in  the  future  is  not  unrealistic. 

Senator  Burdick.  We  will  check  the  Hruska  Commission  proposal 
very  carefully,  and  we  will  try  to  act  quickly. 

This  meeting  will  now  be  adjourned  subject  to  the  receipt  of  those 
various  documents  authorized  to  be  received  at  a  later  date. 

[Editor's  Note. — ]Mr.  Cone's  prepared  statement,  mentioned  during 
his  testimony  supra,  follows :] 

Prepared  Statement  of  Cleary  S.  Cone  on  Behalf  of  the  Washington 

State  Bar  Association 

My  name  is  Cleary  S.  Cone  and  I  am  the  immediate  past  president  of  the 
Washington  State  Bar  Association.  I  am  appearing  before  you  at  the  request 
of  Mr.  Kenneth  P.  Short,  the  incumlient  president  of  the  Washington  State  Bar 
Association,  to  express  the  position  of  that  Bar  on  the  recommendations  of  the 
Commission  on  Revision  of  the  Federal  Court  Appellate  System  as  they  pertain 
to  the  Ninth  Circuit. 
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At  the  hearing  conducted  by  it  in  'Seattle,  Washington,  the  Commission  re- 
ceived detailed  testimony  from  numerous  representatives  of  the  Washington 
State  Bar  Association  with  respect  to  the  unwieldiness  of  the  Ninth  Circuit  as 
presently  constituted,  and  the  severe  problems  resulting  therefrom.  We  wish  to 
commend  the  distinguished  members  of  the  Commission  for  their  patient  and 
painstaking  approach  to  the  difficult  task  assigned  to  them.  Although  the  Wash- 
ington State  Bar  Association  advocates  a  different  solution  to  the  prol)lem  of 
the  Ninth  Circuit  than  the  solution  recommended  by  the  Commission,  I  want  it 
to  be  clear  that  we  have  the  greatest  admiration  and  respect  for  the  members 
of  the  Commission  and  the  quality  of  their  deliberations. 

We  wholeheartedly  agree  with  the  conclusion  of  the  Commission  that  the 
problems  stemming  from  the  present  composition  of  the  Ninth  Circuit  into  two 
that  the  only  solution  lies  in  dividing  the  present  Ninth  Circuit  into  two 
circuits.  Because  the  record  upon  which  the  Commission  made  its  findings  is  so 
broad  and  so  complete,  and  because,  in  my  opinion,  the  Commission's  basic  con- 
clusion cannot  be  validly  challenged,  I  will  not  restate  the  arguments,  concerns 
and  complaints  which  led  the  Commission  to  its  conclusion.  Instead,  with  com- 
plete acceptance  of  the  Commission's  conclusion  that  the  Ninith  Circuit  must  be 
divided,  I  will  address  myself  entirely  to  the  question  of  how  it  should  be  divided. 

At  the  outset,  it  must  be  recognized  that  there  is  no  solution,  however  Solomon- 
like, that  will  not  be  objectionable  to  some  individuals  and  some  organizations. 
It  is  important  to  bear  in  mind  that  the  positions  of  the  various  state  and  local 
bar  associations  in  opposition  to  the  Commission's  recommendation  are  highly 
principled  objections  based  upon  basic  concerns  about  adverse  effects  which 
would  flow  from  the  division  of  the  Circuit  as  recommended  by  the  Commission. 
We  believe  that  because  of  the  quality  of  the  objections,  they  should  not  be 
taken  lightly.  We  further  believe  that  the  best  solution  to  the  problem  is  that 
solution  which  best  accommodates  the  conflicting  interests  of  those  jurisdictions 
which  will  be  affected  by  a  division  of  the  Ninth  Circuit. 

The  Commission  has  conducted  that  no  circuit  should  consist  of  less  than  three 
states,  and  that  under  no  circumstances  should  California  comprise  an  entire 
circuit.  The  Commission  has  further  concluded,  because  of  the  preponderance  of 
filings  from  the  State  of  California,  that  in  order  to  split  the  Ninth  Circuit  it  is 
necessary  to  divide  California  between  two  circuits.  The  retention  of  Arizona 
and  Nevada  with  the  southern  portion  of  California  in  one  circuit  flows  almost 
incidentally  from  the  conclusion  of  the  Commission  that  the  State  of  California 
must  be  split,  and  the  addition  of  all  of  the  rest  of  the  present  Ninth  Circuit  to 
the  northern  portion  of  California  is  similarly  incidental  to  the  conclusion  that 
California  must  be  split. 

The  State  Bar  of  California  and  local  bar  associations  in  California  are  flatly 
opposed  to  the  division  of  California  between  two  circuits  and  have  fully  and 
persuasively  stated  their  reasons  for  opposition.  In  some  instances,  it  has  been 
recommended  that  the  circuit  be  retained  as  it  is  presently  constituted,  and  in 
other  instances  it  has  been  recommended  that  there  be  administrative  divisions 
within  the  circuit.  It  is  clear,  however,  that  the  opposition  of  the  California 
state  and  local  bars  is  to  the  division  of  California  between  two  circuits  and  not 
to  the  creation  of  a  new  circuit  consisting  of  states  other  than  California. 

The  State  Bar  Associations  of  Washington,  Idaho  and  Alaska  all  strongly  favor 
the  creation  of  a  new^  circuit,  which  would  not  include  any  part  of  California, 
and  the  State  Bar  Associations  of  Oregon  and  Montana  have  both  stated  that 
they  have  no  objection  to  the  creation  of  such  a  circuit. 

In  short,  it  would  appear  that  there  is  a  great  preponderance  of  opposition 
to  splitting  the  circuit  by  dividing  California  and  by  adding  various  states  to 
each  of  the  two  segments  of  California. 

The  Washington  State  Bar  Association  has  consistently  favored  the  creation 
of  a  new  circuit  which  would  consist  of  the  five  northwestern  states  of  Alaska, 
Washington,  Oregon,  Montana  and  Idaho,  together  with  such  additional  entire 
jurisdictions  as  would  add  to  the  feasibility  of  such  a  circuit.  We  now  specifically 
recommend  to  this  subcommittee  that  a  new  circuit  be  created  consisting  of  the 
five  northwestern  states  above  mentioned,  together  with  Nevada  and  Guam. 

The  creation  of  such  a  new  circuit  would  leave  a  Ninth  Circuit  consisting 
of  California,  Arizona  and  Hawaii  which  would  meet  the  three-state  criterion 
established  by  the  Commission.  It  is  true  that  the  filings  in  the  reduced  Ninth 
Circuit  would  be,  at  least  for  a  time  about  three  times  as  high  as  in  the  new 
circuit  which  we  are  recommending.  While  relative  rates  of  growth  and  the 
degree  to  which  that  balance  would  be  maintained  are  somewhat  uncertain,  there 
is  no  reason,  in  the  face  of  the  differing  interests  and  concerns  of  the  jurisdic- 
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tions  affected,  why  the  division  of  the  circuit  must  be  dictated  by  aritlimetical 
equality.  Representatives  of  the  California  Bar  have  stated,  or  will  persuasively 
state,  their  objections  to  the  splitting-  of  their  state  lietween  circuits.  Representa- 
tives of  the  Arizona  and  Hawaii  Bars  are  patently  far  more  competent  than 
I  to  state  their  position  on  inclusion  in  a  three-state  circuit  with  California.  It 
may  well  be'  that  the  creation  of  administrative  divisions  in  that  tliree-state 
circuit  will  be  looked  upon  with  favor  by  the  bars  affected,  and  it  may  be  that 
such  a  device  might  be  helpful  and  far  less  disruptive  in  the  unique  situation 
of  California  than  would  be  a  parceling  out  of  that  state  between  circuits. 

The  recommendation  of  the  Washington  State  Bar  Association  that  a  new 
circuit  be  created  consisting  of  the  five  northwestern  states  together  with  Nevada 
and  (iuam  is  consistent  with  the  overriding  interests  of  California  in  being  left 
intact  within  a  single  circuit.  More  basically  however,  it  is  a  proposal  which  is 
desirable  on  its  own  merits. 

The  Commission  expressed  tlie  conclusion  that  a  separate  circuit  for  the  five 
northwestern  states  is  not  now  warranted  because  of  the  relatively  small  num- 
ber of  filings,  which  the  Commission  computed  as  17%  of  the  work  load  of  the 
circuit.  The  addition  of  Nevada  and  Guam,  of  course,  increases  both  the  number 
and  the  percentage  of  filings. 

However,  there  are  two  far  more  basic  responses  which  must  be  made  to  any 
contention  that  such  a  new  circuit  would  not  have  a  sufficient  work  load. 

First,  it  should  be  noted  that  in  1961  the  entire  Ninth  Circuit  had  only  44S 
filings.  In  fl.scal  1974  the  proposed  new  circuit  had  639  filings.  Even  after  taking 
into  account  the  adjustment  in  statistics  to  refiect  original  proceedings  and 
appeals  from  administrative  agencies,  the  filings  in  the  new  circuit  would  exceed 
by  about  40%  the  filings  in  tlie  entire  Ninth  Circuit  only  13  years  ago. 

Second,  the  lawyer  population,  tlie  population  in  general,  and  the  economic 
activity  of  the  jurisdictions  which  would  comprise  the  new  circuit  are  growing 
far  faster  than  the  national  average,  and  there  is  every  reason  to  anticipate 
not  only  an  increase  in  filings,  l)ut  an  accelerating  rate  of  increase  in  filings. 
Within  the  framework  of  that  increase,  it  should  be  borne  in  mind  that  the 
confiicts  between  the  burgeoning  development  of  natural  resources  and  the 
reinforced  desire  to  protect  the  ecology  will  be  uniquely  productive  of  intricate 
and  important  litigation.  It  is  no  accident  that  between  1972  and  1974  there  was 
a  41.7%  increase  in  filings  in  the  proposed  new  circuit,  while  the  increase  in 
filings  in  the  same  period  in  the  three  states  which  would  be  left  in  the  Ninth 
Circuit  was  only  13.7%. 

We  must  therefore,  respectfully  but  forcefully  disagree  with  the  Commission's 
conclusion  that  the  creation  of  such  a  new  circuit  is  not  now  warranted.  The  work 
load  is  now  sufficient  and  it  is  only  realistic  to  anticipate  a  continuation  of  the 
accelerating  rate  of  growth  in  tliat  work  load. 

The  lapse  of  time  between  the  emergence  of  a  serious  problem  of  judicial 
overload  and  the  time  of  its  cure  is  so  long  that  the  problem  attains  crisis  pro- 
portions to  the  detriment  of  all  interests  affected  by  it.  Between  1970,  when 
attention  became  focused  on  the  problem,  and  now,  when  legislation  to  cure  the 
problem  is  still  at  least  a  year  away,  the  filings  in  the  proposed  new  circuit 
have  approximately  doubled.  For  that  reason,  if  for  no  other,  it  would  seem 
apparent  that  the  time  for  the  creation  of  a  new  circuit  consisting  of  the  five 
northwestern  .states  together  witli  Nevada  and  Guam  is  now. 

[Editor's  Note  :  Followino;  these  hearings,  Jiidoe  Shirley  M.  Hiif- 
stedler  of  the  Xinth  Circuit  Court  of  Appeals  asked  that  the  following- 
prepared  statement  be  made  a  part  of  this  record :] 

Prepared  Statement  of  Shirley  M.  Hufstedler,  U.S.  Circuit  Judge,  Ninth 

Circuit  Court  of  Appeals 

Mr.  Chairman  and  Members  of  the  Subcommittee,  I  appreciate  the  oppor- 
tunity to  express  my  views  opposing  tlie  Recommendation  of  tlie  Commission 
on  Revision  of  the  Federal  Court  Appellate  System  that  the  Ninth  Circuit  should 
be  split  and  that  the  split  should  be  made  by  dividing  the  Circuit  into  a  new 
Twelfth  Circuit  encompassing  the  Central  and  Southern  Districts  of  California 
and  the  States  of  Arizona  and  Nevada,  and  a  new  Ninth  Circuit  consisting  of 
the  Northern  Districts  of  California,  and  Alaska,  Washington,  Oregon,  Idaho, 
Montana,  Hawaii,  and  Guam. 

I  agree  with  the  Commission  that  the  Ninth  Circuit  is  seriously  overburdened. 
Judge  Duniway  of  our  Circuit  has  accurately  described  the  impact  on  our  Court 


344 

of  the  appellate  litigation  explosion  clnring  the  last  decade.  I  also  agree  that  we 
need  five  more  judges.  I  strongly  disagree  that  circuit  division  will  resolve  or 
ameliorate  our  problems ;  rather,  I  believe  that  siplitting  our  Circuit  will  create 
more  difficulties  than  it  solves. 

A  limited  number  of  options  are  available  to  relieve  any  overloaded  inter- 
mediate api^ellate  court:  (1)  horizontal  expansion — that  is  adding  judges  to 
the  existing  court;  (2)  vertical  extension — that  is  elongating  the  appellate  lad- 
der by  adding  a  new  tier  of  appellate  courts  at  any  le^'el  below  the  apex  of  the 
judicial  system;  (3)  reduction  of  the  intake  of  litigation  at  the  trial  level  or 
at  the  api>ellate  level ;  (4)  increase  in  nonjudicial  i>ersonnel  to  take  on  functions 
formerly  handled  by  judges;  (5)  increase  pex'-judge  output  by  altering  internal 
procedures,  such  as  caseflow  management,  calendaring  adjustments,  adding  sui> 
porting  hardware  {e.g.,  dictating  equipment,  typewriters,  telex,  computers,) 
and  by  changing  the  traditional  appellate  process  (e.g..  decreasing  opinions,  re- 
ducing or  eliminating  oral  argument,  and  unifying  reviewing  procedures.) 

Circuit  splitting  does  nothing  to  decrease  the  flow  of  appellate  litigation ;  in- 
deed, the  tendency  of  circuit  splitting  is  to  increase  litigation.  Dividing  the  same 
litigation  burden  into  two  stacks  obviously  does  not  decrease  the  total.  Less  ob- 
viously, multiplication  of  circuits  generates  intercircuit  disharmony  and  con- 
flict. Lack  of  certitude  about  the  law  breeds  more  appellate  litigation.  It  is  no 
secret  that  litigants  having  the  power  and  the  means  to  relitigate  an  issue  that 
has  been  lost  in  one  Circuit  will  raise  the  same  issue  in  other  Circuits  seeking 
to  generate  a  conflict.  Not  only  do  large  corporations  engage  in  this  tactic,  the 
United  States  I'egularly  does  so  as  well. 

Circuit  division  has  no  beneficial  impact  on  reforming  internal  management 
procedures,  or  increasing  nonjudicial  personnel  to  take  on  functions  that  have 
been  (but  need  not  be)  ijerformed  by  judges,  or  altering  traditional  appellate 
process.  To  the  extent  that  geographical  splits  are  not  wholly  neutral,  divisions 
may  delay  needed  reforms  because  they  may  reinforce  the  illusion  that  nothing 
need  to  be  done. 

What  is  there  about  geographical  division  tliat  produces  any  benefits?  Sui> 
porters  of  circuit  division  say  that  it  will  permit  the  addition  of  more  judges 
and  that  it  will  increase  the  i^er-judge  output. 

The  former  argument  has  two  premises.  The  unarticulated  premise  is  that 
Congress  will  be  more  amenable  to  the  creation  of  tlie  necessai-y  judgeships  if 
there  are  two  circuits  growing  in  the  place  of  one.  No  one  has  explained  why 
this  is  or  should  be  true.  I  am  unable  to  do  so. 

The  second  premise  is  that  no  more  than  "X"  judges  can  function  effectively 
and  efficiently  on  a  single  circuit.  "X"  is  usually  nine.  I  quite  agree  that 
a  nine-member  court  is  pleasant,  and,  in  the  best  of  all  appellate  worlds, 
it  may  even  be  ideal.  Unfortunately,  we  do  not  live  in  an  ideal  appellate  world, 
and  we  cannot  expect  to  do  so  because  tlie  amount  of  appellate  litigation  now 
before  us  and  the  increased  burden  on  the  horizon  forbids  that  result.  Unless 
the  Circuit  is  fragmented,  rather  than  bisected,  we  cannot  realistically  antici- 
pate that  the  California  load  alone  can  be  carried  by  nine  judges. 

A  much  more  serious  charge  is  that  expanding  the  court  beyond  nine  renders 
the  court  unmanageable  because  the  multiplication  of  three-judge  panels  gen- 
erates more  intracircuit  conflicts  than  can  be  satisfactorily  resolved  by  cur- 
rent en  hanc  mechanisms.  There  is  some  truth  in  this  charge.  But  dividing  the 
Circuit  simply  transforms  intracircuit  conflicts  into  intercircuit  conflicts  that  can 
be  resolved,  if  ever,  only  by  the  United  States  Supreme  Court.  That  Court  does 
not  have  the  decisional  capacity  to  resolve  the  existing  intercircuit  conflicts. 
The  creation  of  the  new  circuits,  therefore,  increases  these  conflicts  with  no 
mechanism  for  their  resolution.  The  solution  to  intracircuit  disarray  and  the 
overconsumption  of  judicial  time  in  en  hanc  matters  is  not  a  revision  of  cir- 
cuit lines,  but  a  revision  of  en  banc  mechanisms.' 

Our  Circuit  is  currently  operating  with  thirteen  active  judgeships,"  but  we 
have  part,  time  services  from  our  five  senior  judges,  visiting  senior  circuit  judges 
from  other  circuits,  and  senior  and  active  district  judges.  The  reality  is.  there- 
fore, that  we  are  now  trying  to  accommodate  the  views  of  about  thirty  judges. 


1  Thp  rpvision  Is  not  simplp.  hut  It  is  not  impossible.  A  number  of  plans  have  been 
sujjRested  whereby  a  majority  of  the  Court,  but  not  less  than  nine  members,  would  perform 
the  eti  banc  function. 

2  We  have  12  active  judges  and  one  vacancy. 
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Although  no  one  suggests  that  this  situation  is  ideal,  it  is  strong  evidence 
that  a  circuit  court  with  a  judicial  complement  of  more  than  three  times  the 
mystical  nine  can  and  does  operate  effectively.'' 

The  second  prong  of  the  argument  in  support  of  the  circuit  splitting  is  that 
the  judges  in  the  new  circuits  will  lie  able  to  increase  their  individual  output. 
The  increased  work  product  is  purported  to  flow  from  several  sources :  ( 1 )  re- 
duction of  traveltime,  (2)  reduction  of  paper  work,  and  (3)  geographical  con- 
centration of  the  .judges  of  the  divided  court. 

Some  travel  time  is  inevitable  no  matter  how  the  court  would  be  divided.  Guam, 
Hawaii.  Alaska  and  the  Pacific  Northwest  are  thousands  of  miles  apart  from 
each  other  and  exceedingly  distant  from  Los  Angeles  and  San  Francisco.  The 
Commission's  recommendations  do  not  move  them  an  inch  closer  to  each  other. 
Of  course,  we  could  save  all  of  the  judge's  travel  time  if  we  compelled  all  of  them 
to  maintain  their  residences  at  the  same  place,  and  we  also  compelled  all  of  the 
litigants  to  present  their  cases  at  that  place.  The  diflBculties  with  those  notions 
are  sufficiently  evident  that  no  one  has  proposed  them. 

The  circuit  division,  as  recommended  by  the  Commission,  save  an  insignificant 
amount  of  travel  time.  The  travel  saved  by  the  San  Francisco  based  judges  no 
longer  sitting  in  Los  Angeles  is  more  than  offset  by  their  necessarily  increased 
sittings  in  Alaska,  Hawaii,  and  the  Pacific  Northwest.  The  Pacific  Northwest 
judges  save  an  extra  two  hours  an  average  of  one  calendar  i>er  month  by  sitting 
in  San  Francisco,  rather  than  Los  Angeles.  The  Los  Angeles  based  judges  save 
two  travel  hours  jilus  the  airport  commute  to  San  Francisco,  one  trip  per  year 
to  the  Pacific  Northwest,  and  one  trip  every  third  year  to  Alaska  and  Hawaii. 
These  savings  are  truly  negligible  because  travel  is  rarely  arranged  during  hours 
that  would  be  spent  in  chambers  and  almost  all,  if  not  all  of  us,  use  the  travel 
time  reading  briefs  and  advance  sheets. 

A  decrease  in  paper  work  is  highly  unlikely  unless  the  judges  changed  their 
present  methods  of  working.  Of  cotirse,  if  the  judges  heard  fewer  cases  and  wrote 
fewer  opinions  than  they  do  today,  everyone  would  have  less  paper  work.  That 
thought  cannot  be  squared  with  increased  production.  If  we  had  a  smaller  court, 
there  would  be  a  lesser  number  of  views  to  be  exchanged,  but  the  volume  of  paper 
would  not  be  significantly  reduced.  The  records  and  briefs  must  still  be  read  in 
every  case.  The  three  judges  must  exchange  views  on  each  panel.  Unless  they 
abandon  their  present  practice  of  exchanges  in  writing,  the  paper  volume  will  be 
the  same  for  all  panel  opinions.  (They  now  can  and  do  talk  to  each  other  orally 
as  well. )  If  there  were  fewer  members  of  the  court  or  different  en  hanc  mecha- 
nisms, some  savings  would  be  achieved  on  en  hanc  hearings.  Note,  however,  that 
any  and  all  of  these  savings  do  not  come  from  circuit  realignment,  but  from 
changes  in  the  internal  operating  procedures  of  the  court. 

Geographical  concentration  of  the  judges  does  not  depend  on  circuit  realign- 
ment. Instead,  it  depends  on  the  inclinations  of  the  individual  judge  to  maintain 
his  residence  at  the  place  of  his  own  choosing. 

Finally,  neither  logic  nor  intuition  supports  an  assumption  that  circuit  divi- 
sion will  have  any  impact  on  the  amount  of  work  that  any  judge  produces.  My 
experience  on  several  appellate  courts,  including  this  one,  tells  me  that  a  judge's 
work  product,  like  a  lawyer's,  largely  depends  upon  his  or  her  own  capacity  and 
personality.  A  slow  and  methodical  workman  does  not  accelerate,  nor  does  a  hard 
driving,  quick  workman  slow  down  when  he  or  she  is  expo.sed  to  different 
judicial  geography.  As  far  as  I  am  aware,  every  judge  on  this  Court  is  producing 
the  maximum  work  that  that  judge  can  do.  Circuit  splitting  will  not  increase 
anyone's  maximum. 

In  summary,  an  analysis  of  the  assinned  benefits  of  circuit  splitting  reveals 
that  they  are  at  best  minimal.  However,  the  costs  are  substantial.  The  dollar 
costs  of  creating  a  new  Clerk,  new  Circuit  Executive,  and  new  offices  for  the 
Clerk  are  obvious.  Of  much  greater  moment,  however,  are  the  less  visible  costs 
to  the  federal  judicial  system  as  a  whole.  The  critical  item  on  this  list  is  the 


'An  active  and  senior  in-eircuit  iiulcre  complement  of  30  .iudces  would  be  far  easier  to 
manage  because  all  of  them  would  have  the  continuing  responsibilitv  for  maintaining  the 
institutional  unity  of  our  court,  and  they  would  not  be  distracted  by  the  duties  of  their 
own  separate  courts  to  which  their  primary  allegiance  is  owed.  (In  making  this  point.  I 
do  not  suggest  that  .SO  judgeships  are  needed  for  our  Circuit.) 
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inevitable  increase  in  intereircuit  disharmony.*  Although  added  intercircuit  con- 
flicts cannot  be  readily  qualified,  they  will  occur  and  they  will  swell  the  Supreme 
Court's  certiorari  overburden.  The  inability  of  the  Court  to  hear  more  than  a 
few  of  these  eases  will  further  Balkanize  federal  law  and  will  generate  more 
litigation. 

Circuit  splitting  makes  bad  problems  worse  without  solving  anything.  If  the 
circuit  is  nevertheless  going  to  be  divided,  the  division  should  be  made  without 
cutting  California  in  two.^  The  severe  difliculties  engendered  by  splitting  Cali- 
fornia between  two  circuits  have  been  cogently  stated  by  the  State  Bar  of 
California  and  by  the  Six-cial  Committee  of  the  Bar  Association  of  iSan  Fran- 
cisco." I  adopt  their  reasoning  opposing  the  division  of  California. 

None  of  the  proposals  for  a  division  is  satisfactory.  The  lea.st  unsatisfactory 
division,  in  my  view,  is  a  new  Ninth  Circuit  composed  of  California,  Arizona, 
Hawaii,  and  Guam,  and  a  new  Twelfth  Circuit  composied  of  Alaska,  Washington, 
Oregon,  Idaho.  Montana,  and  Nevada.  This  division  leaves  about  three-quarters 
of  the  caseload  in  the  Ninth  Circuit.  Hawaii  and  Guam  together  account  for  a 
miniscule  portion  of  the  burden ;  Arizona  has  a  significant  volume  of  business, 
but  the  depth  and  duration  of  her  economic  and  legal  ties  to  California  makes 
impracticable  her  annexation  to  the  Tenth  or  Twelfth  Circuit.  This  split  sub- 
stantially reduces  the  geographic  reach  of  the  present  'Ninth  Circuit,  but  it 
relieves  the  Circuit  of  no  more  than  a  quarter  of  the  caseload.  A  heavy  caseload 
is  unavoidable  if  California  remains  whole  because  it  supplies  almost  two-thirds 
of  the  litigation. 

Scrutiny  of  this  division  and  any  other  suggested  plan  again  raises  the  pivotal 
question :  In  view  of  the  serious  problems  engendered  by  division,  is  any  truly 
useful  purpose  served  by  drawing  new  lines  on  the  map  of  the  Ninth  Circuit? 

[Whereupon,  at  2:45  p.m.,  the  subcommittee  adjourned,  subject  to 
the  call  of  the  Chair.] 


^  Proponents  of  circuit  splittinji:  have  implied  that  this  increase  is  not  a  concomitant  of 
division.  Tliey  would  be  on  sound  ground  if  a  majority  of  the  judges  in  both  new  circuits 
shared  a  common  legal  and  social  philosophy,  but  they  do  not.  The  judges  of  this  Circuit 
do  not  have  homogenized  views.  Their  opinions  are  going  to  differ  sharply  no  matter  how 
the  Circuit  would  be  divided.  The  sharp  differences  of  views  that  characterize  our  en  banc 
hearings,  in  my  view,  will  inevitably  carry  across  new  circuit  lines.  We  have  no  reason  to 
believe  tliat  new  judges  will  be  any  the  less  individualistic  than  the  present  ones. 

^  Slicing  California  in  twain  is  essential  if  Congress  is  determined  to  adhere  to  the 
mystique  of  nine  or  almost  nine  judges  per  circuit.  A  court  of  less  than  nine  cannot  handle 
the  California  load.  Indeed,  nine  judges  would  be  hard  pressed  to  undertake  the  burden  at 
its  present  level. 

"  "Statement  of  the  State  Bar  of  California  Opposing  the  Proposal  to  Divide  the  State 
of  California  into  Two  Federal  Judicial  Circuits,  as  Proposed  by  the  Commission  on 
Revision  of  the  Federal  Court  Appellate  System"  (May  1974).  "Report  of  the  Special  Corn- 
mittee  of  the  Bar  Association  of  San  Francisco  to  Review  Report  of  the  Commission  on 
Revision  of  the  Federal  Court  Appellate  System"  (July  1974). 
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PREPARED  STATEMENT  OF  JOHN  R.    BROWN, 
CHIEF     JUDGE 
U.S.    COURT  OF  APPEALS 
FIFTH    CIRCUIT 
HOUSTON,   TEXAS 


[Submitted  to  the  Subcommittee  on  Improvements 
in  Judicial  Machinery  of  the  Committee  on  the 
Judiciary  of  the  United  States  Senate,    in  Hearings 
held  on  May  9,    1972  on  the  Revision  of  the 
Appellate  Court  System  (S.J.    Res.    122,    92d  Cong., 
2d  Sess.  ).  ] 


STRUCTURE  OF  THIS   STATEMENT 

This  statement  is  structured  in  two  main  divisions : 

Part  One:  This  covers  comments,  views,  recommendations,  and  suggestions 
on  S.J.  Res.  122  on  the  Commission  for  Realigning  Circuits  (and  related  legis- 
lative proposals). 

Part  Two:  As  requested  by  the  Chairman  (letter  March  17.  1972)  this  cov- 
ers comments,  recommendations  and  data  in  support  of  the  Judicial  Conference 
approved  request  for  substantive  legislation  providing  for  Legal  Assistants  to 
the  Fifth  Circuit. 

SOURCE  AND  RELIABILITY  OF   STATISTICS 

Except  where  specific  identification  is  made  to  tables,  etc.  in  the  Administra- 
tive Office  reports  (e.g.,  AO  Table  6)  or  to  the  Shafroth  Report,  all  of  the  sta- 
tistics are  those  kept  by  the  Fifth  Circuit.  Except  for  updating  them  in  terms 
of  actual  input  and  output,  and  revising  projected  future  estimates  in  the  light 
of  intervening  actual  experience,  these  Fifth  Circuit  statistics  are  essentially 
those  submitted  formally  to  the  Chief  Justice   (and  later  to  the  Federal  Judi- 
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cial  Center)  in  connection  with  the  "Fifth  Circuit  Crisis  Project".  Before  sub- 
mission to  the  Chief  Justice  and  the  Judicial  Center  these  statistics  were  sub- 
mitted to  the  Administrative  Office  and  found  to  be  reliable  and  acceptable 
(we  were  informed  a  few  inconsequential  arithmetical  errors  were  found).  The 
most  significant  thing  is  that  the  Fifth  Circuit  figures  are  hard  figures.  Unlike 
the  statistical  reporting  standards  followed  by  some  of  the  Courts  of  Appeals 
and  the  input  AO  tables,  we  have  eliminated  entirely  cross-appeals  and  multi- 
ple appellants.  (See  e.g.,  AO  Table  4 — 1971  report,  page  II-9  and  Table  B  1, 
page  A  2,  total  filings  FY  '71  2,316  as  compared  with  actual  filings  Fifth  Cir- 
cuit figures  2,077).  Our  projections  for  FY  '73-'75  (as  was  true  with  the  Shaf- 
roth  surveys)  are  based  on  these  actual  hard  figures. 

Supporting  detail  for  the  statistics  emphasized  herein  can  be  found  in  our 
Clerk's  Annual  Report  (Clk.  Ann.  Kept.),  his  report  "Miscellaneous  Statistics 
on  Standing  Panels,  Screening,  Caseload,  Workload,  etc.  for  FY  1972,"  October 
19,  1971,  which  will  be  furnished  to  the  committee  if  desired. 

Part  One 

EXPERIENCE  OF  THE  FIFTH  CIRCUIT  WITH  PROBLEMS  OF  COURTS  OF  APPEALS 

As  you  know,  I  am  John  R.  Brown  of  Houston,  Texas.  I  have  been  on  the 
Fifth  Circuit  Court  of  Appeals  since  September  of  1955.  I  am  Chief  Judge  and 
have  been  since  July  17,  1967.  But  as  I  previously  stated  to  various  Commit- 
tees of  the  Congress,  before  becoming  Chief  Judge  I  had  a  great  deal  of  expe- 
rience in  Court  administration  because  of  the  work  delegated  to  me  by  my 
predecessors  Chief  Judges  Hutcheson,  Rives  and  Tuttle.  As  all  know,  the  Fifth 
Circuit  with  fifteen  authorized  active  Judges  is  the  largest  constitutional  Court 
in  the  United  States.  It  is  largest  also  in  terms  of  population  of  its  constituent 
states  (Alabama,  Florida,  Georgia,  Louisiana,  Mississippi,  and  Texas),  in  the 
number  of  cases  filed,  the  number  of  cases  disposed  of,  and  the  number  of 
opinions  publi-shed.  Consequently,  the  Circuit  has  every  kind  of  problem  in 
double  measure  that  Federal  Appellate  Courts  could  have.  But  the  Court  has 
not  allowed  these  staggering  burdens  to  overwhelm  it.  Through  the  diligent,  re- 
sourceful, imaginative  efforts  of  conscientious  Judges — who  know  no  limita- 
tions on  energy — we  have  adopted  innovative  systems  that  have  increased  our 
output  enabling  us  so  far  to  keep  abreast  of  this  load.  But  even  with  these 
new  practices  we  have  to  recognize  with  the  Court  at  its  present  size  (fifteen 
active  and  three  energetic  Senior  Judges)  that  something  has  to  happen  now, 
and  certainly  long  before  FY  1975. 

This  sense  of  great  urgency  was  sounded  by  the  Judicial  Council  to  the  Ju- 
dicial Conference  of  the  United  States,  in  the  formal  resolution  of  October 
1971  (App.  A).  The  Judicial  Conference  by  formal  action  took  note  of  this  and 
the  necessity  of  transmitting  this  urgency  to  the  Congress. 

FIFTEEN  JUDGESHIP  MAXIMUM 

Although  there  are  some  internal  differences,  the  Judicial  Council  of  the 
Fifth  Circuit  after  careful  consideration  concluded  unanimously  that  the  Court 
should  have  not  more  than  fifteen  active  Judges. 

Inevitably,  this  means  that  on  current  exponential  projections  for  FY 
1972-1980  somehow  the  Circuit  has  to  be  split. 

FIFTH  CIRCUIT  COMMITTED  TO  NATIONWIDE  CIRCUIT  REALIGNMENT 

The  Council  by  formal  resolution  in  October  1971  endorsed  without  reserva- 
tion the  principle  of  national  Circuit  realignment  "as  an  indispensable  first 
step  toward  improvement  in  the  federal  circuit  court  system".  See  the  Resolu- 
tion App.  A. 
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The  Judicial  Conference  of  the  United  States,  in  its  October  1971  meeting  in 
its  report  on  "Additional  Circuit  Judgeships"  (see  p.  81,  82,  Report  of  the  Pro- 
ceedings of  the  Judicial  Conference  of  the  United  States,  October  28-29,  1971), 
in  which  ten  additional  Circuit  judgeships  were  recommended,  took  note  of  the 
situation  in  the  Fifth  Circuit  and  the  recommendation  of  the  Judicial  Council 
concerning  nationwide  circuit  realignment : 

In  making  this  recommendation  the  Conference  noted  that  based  on  statis- 
tics alone  seven  additional  judgeships  would  be  warranted  in  the  Fifth  Circuit 
over  and  above  the  15  now  authorized  and  five  additional  judgeships  would  be 
warranted  in  the  Ninth  Circuit  rather  than  the  two  recommended.  The  Confer- 
ence agreed  further  with  its  Committee  on  Court  Administration  that  to  in- 
crease the  number  of  judges  in  a  circuit  beyond  15  would  create  an  unworka- 
ble situation.  In  this  connection  the  Conference  noted  a  resolution  unanimously 
adopted  by  the  judges  of  the  Fifth  Circuit  in  October  1971  in  which  the  judges 
state  that  the  Judicial  Council  "holds  strongly  to  its  prior  formal  deter- 
mination that  to  increase  the  number  of  judges  beyond  15  would  diminish 
the  quality  of  justice  in  this  circuit  and  the  effectiveness  of  this  court  to  func- 
tion as  an  institutionalized  federal  appellate  court."  The  Judicial  Council  of 
the  Fifth  Circuit  went  on  to  endorse  H.R.  7378,  a  bill  to  establish  a  Commis- 
sion on  the  Revision  of  the  Judicial  Circuits  as  previously  proposed  by  the  Ju- 
dicial Conference  "as  an  indispensable  first  step  toward  improvement  in  the 
federal  circuit  court  system." 

NEED  FOR  THE  COMMISSION 

Although,  as  orginally  conceived  by  the  Judicial  Conference,  the  Commis- 
sion's recommendation,  at  least  with  regard  to  geographical  circuit  lines,  was 
to  be  self-executing  unless  expressly  disapproved  by  the  Congress  within  the 
stated  time  prescribed  in  S.J.  Res.  122  (or  in  the  revision  of  HR  7378  reported 
out  March  7,  1972  by  the  House  Judiciary  Committee),  I  unhesitatingly  en- 
dorse S.J.  Res.  122.  The  important  thing  now  is  that  there  be  a  national  cir- 
cuit realignment  and  the  Commission  concept  seems  to  be  the  one  most  likely 
to  succeed  if  relief  is  to  be  obtained  before  conditions  become  simply  impossi- 
ble. I  am  confident  that  this  is  the  sentiment  of  the  Judicial  Council  of  the 
Fifth  Circuit. 

STRONG  POINTS  OF  S.J.  RES.    122 

In  my  judgment,  the  strength  of  S.J.  Res.  122  is  in  the  broad  "commission" 
given  to  the  Commission.  Unlike  .some  earlier  versions  in  which  the  commis- 
sion's work,  findings,  and  recommendations  were  largely  geared  to  drawing 
geographical  lines  for  the  recommended  revised  or  new  Circuits,  this  Resolu- 
tion charges  the  Commission  to  make  comprehensive  penetrating  studies.  The 
problems  of  the  Courts  of  Appeals,  the  possible  solutions,  and  the  nature  and 
character  of  the  decisive  decisions  which  have  to  be  made  for  any  long  range 
solution  are  capsulated  in  §§  l(a)-(f)  describing  the  function  of  the  Commis- 
sion to  be : 

(a)  to  study  the  present  division  of  the  United  States  into  the  several 
judicial  circuits; 

(&)  to  study  the  problems  attendant  upon  prehearing  screening  of  ap- 
peals, en  banc  hearings,  intracircuit  and  intercircuit  disparity  in  interpre- 
tation of  Federal  law,  and  other  appellate  procedures  and  problems ; 

(c)  to  study  the  present  and  anticipated  caseloads  of  these  circuits,  the 
workloads  of  the  judges,  the  time  required  for  appellate  review,  and  the 
alleviation  of  the  problems  arising  therefrom  by  redividing  the  United 
States  into  several  judicial  circuits  or  by  restructuring  the  appellate  court 
system,  or  by  other  feasible  court  reforms ; 

(d)  to  study  the  problems  arising  from  present  and  anticipated  caseload 
of  the  Supreme  Court  and  the  possible  alleviation  of  these  problems ; 

(e)  to  study  other  areas  of  court  reform  related  to  the  problems  speci- 
fied herein ;  and 

(/)  to  recommend  to  the  President,  the  Chief  Justice  of  the  United 
States,  and  the  Congress"  such  alternative  changes  in  the  appellate  court 
system  of  the  United  States  as  may  be  most  appropriate  for  the  expedi- 
tious and  effective  disposition  of  the  present  and  anticipated  caseload  of 
Federal  appellate  courts,  consistent  with  fundamental  concepts  of  fairness 
and  due  process. 
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CIRCUIT  LINE  DRAWING  ALONE  IS  SUPERFICIAL 

If  we  are  to  find  really  permanent  solutions — instead  of  stop  gaps  that  will 
be  outdated  within  five  years — it  is  important,  in  my  judgment,  that  these 
broad  and  specific  mandates  be  retain ?d.  A  bill  which  merely  charges  the  Com- 
mission to  recommend  new  geographic  Circuit  lines  is  no  solution  at  all. 

More  important,  the  lines  can  hardly  be  drawn  as  an  effective  solution  for 
the  short  range  future  (10-20  years)  without  the  consideration  of  several  de- 
cisive factors.  First,  no  rearrangement  or  realignment  of  the  Circuits  can 
avoid  the  need  for  judgepower,  since  the  needed  judgepower  depends  on  the 
business,  not  artificial  state  or  Circuit  lines.  Second,  lines  cannot  be  drawn 
that  will  adequately  care  for  the  short  range  future  without  careful  analysis 
of  the  role  of  the  intermediate  Courts  of  Appeals  in  the  federal  system.  In  the 
light  of  frightening  projections,  this  must  reckon  with  such  problems  as  (i) 
the  appeal  as  a  matter  of  right  in  every  civil  and  criminal  case  no  matter  how 
meritorious  and  (ii)  the  reduction  in  diversity  and  other  jurisdiction  and  the 
like.  Once  the  role  or  mission  of  the  intermediate  appellate  federal  court  sys- 
tem is  determined,  the  Circuit  lines  cannot  intelligently  be  drawn  apart  from 
some  understanding  of  just  what  it  is  Circuit  Judges,  singly  and  collectively  as 
a  Court,  can  reasonably  be  expected  to  perform.  This  brings  into  the  inquiry 
the  extent  to  which  the  problem  is  too  much  the  product  of  traditional  prac- 
tices and,  on  the  other  hand,  the  extent  to  which  much  can  be  alleviated  and 
often  overcome  by  imaginative  innovations.  This  borders  on  the  earlier  prob- 
lem of  the  role  of  the  Court  of  Appeals  and  the  extent  to  which  we  can  con- 
tinue the  luxury  of  the  traditional  oral  argument  in  nearly  every  case. 

Based  to  a  great  extent  on  the  vast  experience  of  the  Fifth  Circuit.  I  under- 
take in  the  following  to  demonstrate  in  more  detail  the  basis  for  these 
concerns. 

BUSINESS NOT   CIRCUIT  LINES DETERMINES   JUDGESHIPS 

The  superficiality  of  Circuit  line-drawing  as  a  solution  is  illustrated  by  the 
predicament  of  the  Fifth  Circuit.  Based  upon  experience-proved  projections, 
the  work  ahead  for  the  Fifth  Circuit  on  an  annual  basis  FY  1971-75  with  a 
forecast  for  1980  is  as  follows  : 

TABLE  l.-PROJECTION  OF  FILINGS  FISCAL  YEAR  1972-75  PER  SHAFROTH  1970  SURVEY  AND  FIFTH 

CIRCUIT  REVISION 


Fiscal  year 

1971 _ 

1972.... 

1973 

1974. 

1975.. _ 

Cumulative  increase,  fiscal  year  1971-75 

198H 

1  The  first  survey  was  in  1967,  Survey  of  U.S.  Courts  of  Appeals,  1967,  42  FRD  243  ef  seq.  Within  a  year  the  projections 
through  1975  had  to  be  revised  and  within  just  two  more  years,  the  1970  suivey  again  revises  them  substantially  upward. 

2  Upward  revision  of  Shafroth  based  on  projected  29.4  percent  estimated  deficiency  in  Shafroth's  projection  for  fiscal 
year  1972.  Cross  appeals  and  multiple  parties  eliminated.  The  forecasts  for  fiscal  year  1972-75  are  undoubtedly  on  the 
low  side  since  the  annual  increase  for  each  of  these  years  is  calculated  on  the  deficiency  of  Shafroth  projections  for  fiscal 
year  1971  (12.1  percent).  The  Court's  actual  experience  showed  yearly  gains— 1968-71  of  13.2,10.6,  20.5  and  15.8  percent 
respectively.  These  average  out  to  approximately  15.0  percent. 

3  Actual  filings. 

<  Fiscal  year  1981  projections  based  on  225  percent  increase  (267  percent  with  cross  appeals)  in  5th  Circuit  fiscal  year 
1961-71  and  204  percent  national  increase  as  reflected  by  table  2  A.O.  1971  report  (cross  appeals  and  multiple  parties 
excluded). 

s  National  (all  circuits). 

Incidentally,  demonstrating  the  exponential  increases  in  filings  the  above 
table  was  markedly  revised  upward  over  our  January  1971  projection.  On  the 
basis  of  the  first  three  quarters  of  FY  1972  the  projections  for  FY  1972  still 
hold  true  as  do  those  for  FY  1973-197.5. 

Thus,  for  example,  on  the  September  1971  projections  in  FY  1972  we  will 
have  2,304  cases  (revised  in  Table  1).  If  the  six  states  (see  map)  were  divided 


September 

Upward 

1970 

1971  upward 

revision 

Shafroth 

revision 

percentage 

Survey  1 

Fifth  Circuits 

increase 

1,852 

3  2, 077 

2  15.8 

2,006 

2,596 

2  25.0 

2,159 

2,794 

2  7.6 

2,311 

2,990 

2  7.0 

2,464 

3,188 

2  6.6 
53.5 

6,750 

»  38,  875 

3 

4 

9 

14 

9 

10 

7 

8 

15 

22 

9 

10 

8 

9 

8 

0 

8 

13 

5 

18 

7 

1 

8 
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3  and  3,  8  of  the  Judges  would  end  up  with  144  filings  per  Judge  and  the 
other  7  with  164  per  Judge.^  This  is  in  contrast  to  the  national  average  of  FY 
1970  of  120  cases  per  Judge.^  And  in  FY  1974  with  2,655  filings  the  division 
would  be  166  and  189  cases  per  Judge. 

TABLE  2.— STATISTICS  COMMITTEE  JUDGESHIP  PROJECTIONS 

New  judgeships 
statistically 
justified  per 
Circuit  Present  number  circuit  New  total 

First -- - -. 

Second 

Third... 

Fourth. 

Fifth... 

Sixth 

Seventh 

Eight.. - 

Ninth 

10th 

Total 88  23  111 


As  the  detailed  charts  show,  on  eight  different  statistical  projections  the 
Fifth  Circuit's  needs  average  8  and  run  from  a  low  of  5  to  a  high  of  10  more 
judgeships. 

As  pointed  out  above  (page  6)  the  Fifth  Circuit  declined  to  ask  for  any 
judgeships  in  excess  of  15. 

Now  would  a  series  of  splits  within  the  Fifth  Circuit  be  of  any  real  help. 
The  problem  is  posed,  of  course,  because  of  the  East  and  "West  anchor  states, 
Florida  and  Texas,  which  have  53.7%  of  our  business  plus  the  adjacent  states 
of  Georgia  and  Louisiana  making  up  another  30.4%. ^  Based  on  FY  1970  figures 
combining  Florida  (443)  with  its  3  Judges  and  Georgia  (264)  with  its  2 
Judges  for  a  total  of  707  case  filings  and  5  Judges  to  produce  a  caseload  of 
140  would  help  none.  On  the  other  end,  combining  Texas  (492)  with  its  4 
Judges  and  Louisiana  (264)  with  its  2  Judges  for  a  total  of  756  and  6  Judges 
would  momentarily  reduce  the  caseload  only  slightly. 

TABLE  3.-0RIGIN  OF  FILINGS  BY  STATE 

Percent  increase 

fiscal  year  1971 

State  1967-68  1698-69  1969-70  1970-71  over  1968 

Texas                            .  354  412  492  596  68.3 

Florida 343  390  443  502  46.3 

Georgia 215  194  264  316  46.9 

Louisiana... 165  213  264  300  81.8 

Alabama 139  128  162  181  30.2 

Mississippi 82  111  114  135  64.6 

Overall 55.6 


^  Recognizing  the  sometime  unreliability  of  case  filings  per  judgeship  these  illustrative 
projections  for  FY  1973  and  1974  are  more  than  borne  out  by  the  recommendations  of  the 
Subcommittee  on  Judicial  Statistics  of  the  Court  Administration  Committee  of  the 
Judicial  Conference.  See  page  4  of  Judge  Dunaway's  report  of  March  19,  1971  and  the 
table,  page  2  of  the  A.O.'s  Statistical  Study  "Judgeship  Needs  In  the  United  States  Court 
of  Appeals"  February  1971  in  which  seven  additional  judgeships  are  recommended  for  the 
Fifth  Circuit  between  now  and  FY  1975. 

=  See  the  very  recent  well  constructed  Administrative  Office  "Management  Statistics" 
February  1972.  With  no  downward  adjustments  to  eliminate  multiple  parties  and  cross- 
appeals,  the  Fifth  Circuit  filings  for  FY  1971  were  154  in  contrast  to  national  average  of 
132. 

Since  our  projections  (Table  1)  exclude  these,  the  figure  of  120  must  be  correspond- 
ingly reduced. 

3  The  origin  of  the  Fifth  Circuit  business  Is  shown  by  the  filings  by  states  for  the  last 
three  years. 
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A  Circuit  split,  therefore,  within  the  states  of  the  Fifth  Circuit  will  offer  no 
help.  The  business  is  still  there.  It  takes  added  judgeships  to  handle  or  it  re- 
quires extraordinary  innovation  with  some,  but  not  as  many,  added  judgeships. 

Nor  is  it  going  to  be  any  help  to  the  Fifth  Circuit  or  its  Judges  to  rearrange 
the  Circuit  by  adding  one  or  more  states  of  the  Fifth  Circuit  to  one  or  more 
of  the  present  adjacent  Circuits— the  Fourth,  the  Sixth,  the  Eighth,  or  the 
Tenth. 

The  problem  is  readily  seen  from  the  map  of  the  present  Circuit  lines  using 
the  figures  of  FY  1971  as  a  matter  of  convenience : 


The  Eleven  Federal  Judicial  Circuits 


For  example,  if  Georgia  were  added  to  the  Fourth  Circuit  this  would  bring 
316  more  eases  to  the  1,211  filed  in  FY  1971  in  the  Fourth  Circuit  of  seven 
Judges.  The  result  would  be  a  caseload  of  169.  With  but  two  active  Judges  in 
Georgia,  they  would  get  no  help  from  the  Fourth  Circuit's  redistribution  of  its 
load  and,  conversely,  the  Fourth  Circuit  would  statistically  get  no  help  from 
the  Georgia  Judges.  It  gets  no  better  if  one  things  of  lumping  Georgia  (316) 
and  Florida  (502)  with  its  three  Judges  into  the  Fourth  Circuit  (1,211).  With 
a  result  of  169  there  would  be  no  gain  either  way  except,  of  course,  the 
Fourth  Circuit  would  then  become  a  Court  of  12  Judges  and  much  added  terri- 
tory. 

On  the  same  analysis  adding  Georgia  (316)  to  the  Sixth  Circuit  (1,015) 
would  bring  that  Court's  load  to  1,331.  There  would  be  but  a  very  slight  gain 
for  the  Georgia  Judges  which  would  soon  be  wiped  out  as  business  increases. 
The  same  would  be  true  if  Mississippi  and  Alabama  with  their  316  cases  were 
added  to  the  Sixth. 

To  tie  Texas  (596)  and  Louisiana  (300)  onto  the  Eighth  Circuit  (713) 
would  give  slight,  temporary  relief.  And  the  slight  gain  would  be  even  less  in 
tying  Texas   (596)   and  Louisiana   (300)   onto  the  Tenth  Circuit   (734). 

Thus  on  the  figures  of  a  year  ago  (FY  1971)  there  would  be  no  gain  in  the 
most  probable  of  intra-Circuit  splits  and  only  slight  if  any  gains  by  partial 
adhesions  to  existing  adjacent  Circuits. 

But  that  is  not  all.  For  on  the  projections  (see  Table  1)  there  is  a  marked 
increase  each  year  over  the  preceding  year  in  percentage  and  the  resulting 
case  filing  per  fifteen  active  judgeships. 
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INCREASED  WORKLOAD  PER  JUDGE 

Based  on  the  September  1971  upward  revisions,  the  impact  per  active  Judge 
(15  in  number)  will  be: 

TABLE  4.— PROJECTED  FILINGS  AND  CASELOAD  INCREASE 

Annual 
percentage  Caseload 

Fiscal  year  Increase  per  judge 

1971 

1972 

1973 

1974 

1975... 

Cumulative  1975  over  1971 

These  caseload  increases  from  173  this  year  (FY  1972)  to  212  in  FY  1975 
wipe  out  any  possible  gains  by  conceivable  practical  adhesions. 

This  analysis  shows  that  drawing  Circuit  lines  is  not  a  solution  at  all.  No 
matter  how  drawn,  no  matter  how  we  are  paired  or  aggregated,  no  matter 
what  adhesions  are  made  to  existing  or  newly  created  Circuits,  the  judicial 
business  in  the  states  now  comprising  the  Fifth  Circuit  is  and  will  be  such 
that  the  existing  judgepower  cannot  possibly  handle  it.  We  must  therefore  find 
some  other  solutions. 

IS  SOLXrriON  in  a  9-JUDGE  COXJBT  ?  IS  THERE  MAGIC  IN  THE  NUMBER  9  ? 

One  quick  simple  solution  is,  of  course,  to  forecast  the  growth  in  judicial 
business  against  the  estimated  acceptable  output  per  judgeship  and  then  aggre- 
gate contiguous  states  to  form  a  Court  having  not  more  than  9  Judges.  This 
would  be  on  the  assumption  that  there  is  validity  to  the  oft  repeated  state- 
ment that  a  Court  of  more  than  9  Judges  cannot  work  efficiently. 

Among  my  own  colleagues  on  the  Fifth  Circuit  there  are  some  that  feel  this 
way.  Despite  the  added  problems  from  size,  experience  of  the  Fifth  Circuit 
demonstrates  that  we  are  and  have  been  a  Court  of  remarkable  productivity. 
We  are  now  officially  a  Court  of  fifteen  active  Judges,  but  we  have  long  been  a 
Court  exceeding  9  judgeships.  Beginning  with  the  very  capable  leadership  of 
our  then  Chief  Judge  Elbert  P.  Tuttle.  we  followed  the  practice  of  using  visit- 
ing Judges — both  District  and  out-of-Circuit  Judges  plus  our  own  energetic 
Senior  Circuit  Judges.  This  produced  a  Court  of  equivalent  judgeships  as  fol- 
lows : 

TABLE  5.— EQUIVALENT  JUDGESHIPS  FROM  VISITING  JUDGES 

Available        Judge  weeks 
Total  active  5th         from  visiting  Equivalent 

Fiscal  year  court  weeks       Circuit  judges  judges  judgeships 

1965... 

1966 

1967_ 

1968... 

1969 

If  there  ever  was  a  case  in  which  the  pudding's  proof  is  in  the  eating,  then 
our  output  demonstrates  that  we  did  make  it  work  and  work  effectively.  Later 
I  discuss  this  further  in  connection  with  the  development  of  output  standards 
of  productivity  by  new  procedures  and  innovations.  It  is  sufficient  there  to  say 
that  in  every  year  since  1966  the  output  has  exceeded  the  total  input  for  the 
previous  year,  and  in  the  short  course  of  the  last  three  years  active  Judges 
have  increased  their  opinion  output  by  75.4%  and  the  Court  as  a  whole  in- 
creased by  74.3%. 

Of  course,  I  do  not  minimize  the  problems,  including  the  burden  that  rests 
upon  each  of  the  Judges  not  only  in  case  participation  and  opinion-writing  but 
in  keeping  abreast  of  the  flood  of  opinions  that  the  Court  is  handing  down 
(over  1,661  FY  1971).  All  would  like  a  Court  of  9  as  an  ideal  size.  But  the 
simple  fact  is  that  for  the  federal  system  this  is  a  goal  that  can  hardly  be  at- 
tained. And  if  it  is  attained  there  will  be  such  a  proliferation  of  Circuits  that 
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an  even  more  impossible  burden  will  be  placed  upon  the  Supreme  Court  of  the 
United  States  in  its  very  important  role  of  "policing"  the  cases  of  great  impor- 
tance coming  from  the  Circuits. 

More  important,  even  in  using  the  1970  revised  Shafroth  projections  (which 
are  already  on  the  low  side),  it  is  certain  that  by  FY  1975  at  least  5  of  the 
Circuits  will  require  judgeships  in  excess  of  9.  (See  App.  C).  This  schedule 
measures  output  in  terms  of  average  caseload  per  judgeship  which  at  the  time 
the  table  was  prepared  (1970)  was  approximately  96.  On  that  basis  a  nine-man 
Court  would  handle  864  cases.  The  projections  for  added  Judges  needed  in 
FY  1972  over  1970  is  shown  in  column  (e).  For  FY  1975  the  projections  are  in 
columns  (f)  through  (j).  As  shown  in  column  (j)  there  will  then  be  five  Cir- 
cuits requiring  more  than  9  Judges :  Second,  fourth,  fifth,  seventh,  and  ninth. 

While  the  total  new  judgeships  forecast  in  the  statistical  study  by  the  Con- 
ference Committee  is  23,  rather  than  42  as  in  my  table  for  FY  1975,  it  is  inter- 
esting to  see  that  this  much  more  elaborate  analysis  on  variable  factors  covers 
several  of  the  same  Circuits  (see  Table  2)  : 

Table  6. — Recommendation  excess  of  nine  judges  statistics  committee 

_,.        .  Required  total 

Circuit:  judgeships  1976 

Second 14 

Third 10 

Fifth 22 

Sixth 10 

Ninth 18 


Total 74 

With  74  judgeships  needed  for  these  5  Courts,  this  means  that  restructuring 
down  to  9  judgeships  per  Court  would  call  for  at  least  3  new  Circuits  to  bring 
the  total  up  to  14.  With  13,801  cases  predicted  for  FY  1975  for  all  Circuits  in 
Shafroth  (1970  Rev.),  and  the  FY  1980  projection  for  all  Circuits  of  34,881 
cases  (see  Table  1),  this  means  that  unless  there  is  a  radical  revision  in  the 
role  of  the  Courts  of  Appeals  within  the  short  five-year  period  from  1975-80 
the  120  recommended  judgeships  (see  Table  2)  will  have  to  increase  to  320. 
Applying  the  ideal  goal  of  a  nine-man  Court  we  would  have  35  Circuits.  The 
prospect  of  35  Courts  of  Appeals  in  terms  of  the  capacity  of  the  Supreme 
Court  effectively  to  give  consistency  to  the  body  of  controlling  federal  law  is 
staggering.  Worse,  the  staggering  burden  is  augmented  by  the  fact  that  the 
great  majority  of  such  new  Courts  would  be  Federal  Courts  of  Appeals  for  a 
single  state  with  all  of  the  parochialism  that  would  bring.  The  federalizing 
Influence,  so  essential  to  the  political  and  social  structure  of  the  United  States, 
would  be  severely  undermined. 

Of  course,  I  am  not  arguing  here  that  Courts  should  expand  to  the  sizes  in- 
dicated even  in  1975  (see  App.  C)  and  the  statistical  studies  of  the  Adminis- 
trative OflBce  (see  Table  2).  We  will  reach  a  working  limit.  Rather  the  impor- 
tance of  this  is  to  demonstrate  again  that  it  is  the  judicial  business  flowing 
into  the  judicial  system  which  determines  the  need,  not  the  geographical  or 
the  momentary  arrangement  of  those  judgeships  in  one  or  the  other  Circuit. 

It  is  positive  proof  that  those  who  are  charged  with  the  responsibility  of 
recommending  Circuit  lines  must  not  approach  it  on  any  supposed  idyllic  nine- 
man  Court.  That  means,  therefore  in  the  most  direct  way,  this  Commission 
ought  to  try  to  ascertain  what  is  the  maximum  size  of  a  Court  of  Appeals 
that  is  manageable.  It  has  a  rich  re.servoir  of  material  in  the  Ninth  Circuit 
and  the  Fifth  Circuit  on  which  to  make  objective  judgments.  And  once  the 
effective  use  of  visiting  Judges,  as  employed  in  the  Second  Circuit,  is  analyzed 
in  terms  of  the  real  total  judgepower  of  such  Court  for  a  given  year,  further 
helpful  data  will  result.  Perhaps  more  important,  this  quest  for  the  magic  nine 
compels  us  to  recognize  that  we  must  stop,  look  and  listen  to  determine  how 
long  we  can  go  on  with  the  Courts  of  Appeals  having  their  present  role. 

THE  ORIGIN  OF  THE  BUSINESS 

Up  to  now — including  the  very  penetrating  Statistical  Study  made  by  the 
Conference  Committee   on   Judicial    Statistics    (see   Table   2) — projections   for 
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judgeship  needs  for  Courts  of  Appeals  are  always  in  terms  of  the  business  of 
those  Courts.  Every  projection  is  based  upon  the  input.  Never  has  there  been 
any  inquiry  in  terms  of  the  real  source  of  the  input — the  District  Courts  from 
wliich  the  great  bulk  of  appeals  come.  As  the  1971  Report  of  the  Director 
pointed  out  "the  United  States  District  Courts  must  go  on  struggling  with 
mounting  work.  Filings  are  at  a  new  high :  so  are  terminations.  But  num- 
ber of  terminations  for  the  most  part  has  not  kept  up  with  filings  so,  inevita- 
bly, the  record  for  fiscal  year  1971  will  also  show  a  new  high  of  pending  cases. 
The  124,525  civil  and  criminal  cases  pending  on  June  30,  1971  is  nine  percent 
higher  than  a  year  ago  and  almost  81  percent  above  the  1960  level. 

With  continuing  increase  in  population  and  general  business,  the  Fifth  Cir- 
cuit has  to  reckon  with  the  fact  that  its  six  states,  comprising  12%  of  the 
states,  in  FY  1971  produced  21,657  of  the  civil  cases  filed  or  23.2%  out  of  the 
Nation's  total  of  93,396  and  10,727  criminal  cases  of  24.9%  out  of  the  Nation's 
total  of  43.157  (see  Table  C  1  and  D  1.  1971  A.O.  Rep.).  The  growth  in  judi- 
cial business  within  the  states  of  the  Fifth  Circuit  is  refiected  by  the  recent 
addition  of  16  district  judgeships  under  the  last  omnibus  District  Judgeship 
Bill. 

Undoubtedly  the  Commission  would — and  under  the  structure  of  the  Bill  as 
presently  drafted  could — investigate  and  analyze  carefully  this  origin  of  busi- 
ness factor.  But  once  again,  any  such  study  and  the  projections  which  are 
bound  to  come  from  it — especially  in  the  light  of  current  experience  in  the  dis- 
proportionate increase  in  the  number  of  appeals — brings  the  Commission  back 
again  to  the  basic  question  of  the  role  which  should  be  committed  to  the  Fed- 
eral intermediate  courts  of  appeals.  That  could  manifest  itself  in  many  ways, 
two  of  which  are  discussed  in  greater  detail — (i)  reducing  federal  jurisdiction 
in  certain  areas  (ii)  abandoning  appeal  as  a  matter  of  right  with  discretion- 
ary certiorari-type  review  in  a  significant  number  and  type  of  cases. 

DISPROPORTIONATE  INCREASE  IN  APPEALS  TO  TRIALS 

One  of  the  significant  factors  bearing  directly  upon  the  exponential  increase 
in  caseloads  of  the  Courts  of  Appeals  is  the  disproportionate  increase  in  the 
number  of  appeals  over  the  increase  in  the  number  of  trials,  both  civil  and 
criminal,  in  the  District  Courts. 

This  was  analyzed  in  the  Shafroth  (1970  Rev.  Report),  and  for  the  Fifth 
Circuit  is  shown  on  App.  D.  As  reflected,  in  FY  1961-1969  civil  trials  in- 
creased 94.7%,  but  at  the  same  time  civil  appeals  increased  157.1%.  More  star- 
tling, however,  is  that  of  criminal  cases.  Somewhat  surprisingly,  criminal 
trials  increased  but  48.1%,  but  criminal  appeals  jumped  an  amazing  210.6%. 
and  against  an  appeal  in  approximately  1  out  of  every  6  criminal  cases  in  FY 
1961.  in  FY  1968  and  1969  every  third  case  was  appealed.  Undoubtedly  much 
of  thi.s  is  due  to  the  Criminal  Justice  Act  which,  with  its  essential  and  com- 
mendable objective  of  affording  counsel  to  all  defendants,  encourages  appeals 
some  of  which  have  little  merit.  But  there  is  no  indication  that  this  will  sub- 
side and  from  the  standpoint  of  the  professional  interest  of  court-appointed 
counsel,  it  is  increasingly  evident  that  the  appeals  are  taken  to  eliminate  the 
possibility  that  in  a  post-conviction  remedy  the  defendant  would  accuse  his 
counsel  of  inadequate  representation  for  failure  to  take  the  appeal.  Of  course, 
this  tendency,  already  quite  evident  in  post-conviction  cases,  will  likewise  in- 
crease now  that  under  Amendments  to  the  Criminal  Justice  Act  court-ap- 
pointed counsel  in  both  the  Trial  and  Appellate  Court  on  a  selective  basis  can 
be  given  limited  compensation. 

Once  again  this  brings  the  focus  back  to  whether  a  system  can  be  tolerated 
which  continually  increases  the  percentage  of  appeals  over  trials. 

REDUCTION  OF  CASELOAD  STATUTORY  CHANGES 

If  the  Commission  were  statutorily  charged  with  the  duty  of  analyzing  the 
role  of  the  intermediate  federal  appellate  courts  in  the  light  of  factors  includ- 
ing those  I  have  discussed,  it  is  inescapable  that  it  would  be  faced  with  the 
necessity  of  determining  what -sort  of  statutory  changes  could  and  ought  to  be 
made.  This  would  take  two  main  forms.  The  first  is  the  reduction  in  federal 
jurisdiction  in  terms  of  the  District  Courts.  Perhaps  most  significant  as  cur- 
rent illustrations  of  that  approach  on  diversity  jurisdiction  and  two  American 
Law  Institute  suggestions  which  commend  themselves,  (a)  denying  a  citizen  of 
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the  state  in  which  the  District  Court  is  held  the  right  to  invoke  diversity  ju- 
risdiction in  that  district,  and  (b)  treating  a  foreign  corporation  vpith  a  per- 
manent establishment  in  a  state  the  same  as  a  local  citizen,  thus  denying  it 
the  right  to  invoke  diversity  jurisdiction,  either  originally  or  on  removal. 

Certainly  this  explosive  growth  in  federal  court  litigation  calls  for  a  critical 
examination  of  the  place  for  diversity  jurisdiction  and  the  limitations  to  be 
placed  on  its  exercise.  There  are  undoubtedly  a  number  of  other  areas  repre- 
senting a  substantial  portion  of  a  District  Court's  docket  which  should  be 
scrutinized  carefully.  One  must  recognize,  of  course,  that  against  the  hope  that 
some  jurisdiction  would  be  reduced,  it  is  a  certainty  with  the  continuing  enact- 
ment of  more  and  more  federal  regulatory  legislation  that  the  federal  question 
jurisdiction  inescapably  will  increase  markedly. 

The  other  principal  form  of  statutory  change  would  be  with  respect  to  the 
jurisdiction  and  function  of  the  Court  of  Appeals.  Now  except  for  a  rare  bank- 
ruptcy case,  a  criminal  case  which  the  Court  under  stringent  standards  de- 
clares to  be  frivolous,  and  habeas  cases  in  which  certificate  of  probable  cause 
is  denied,  the  statutory  structure  of  the  United  States  Courts  of  Appeals  is  to 
afford  an  appeal  as  a  matter  of  right  in  every  case.  That  policy  must  be  seri- 
ously questioned  now  in  the  face  of  the  projections  for  FY  1975  and  1980. 
Probably  the  most  useful  thing  would  be  to  establish  a  discretionary  review  of 
a  certiorari-type  in  significant  types  of  cases.  This  may  take  many  different 
forms.  The  diversity  cases  once  again  afford  a  ready  example.  To  the  diversity 
cases  should  also  be  added  post-conviction  cases  under  habeas  corpus  or  §2255 
or  the  like.  Others  might  include  review  of  social  security  cases — almost  invar- 
iably presenting  nothing  but  a  factual  controversy  which  has  already  been 
through  a  review  by  the  District  Court.  Much  the  same  could  be  said  about 
cases  from  the  National  Labor  Relations  Board,  especially  that  great  bulk  of 
them  presenting  nothing  but  a  factual  controversy  with  no  significant  legal 
principles  presented. 

No  Commission  can  realistically  draw  Circuit  lines  against  the  prospect  of 
FY  1975-1980  caseloads  without  seriously  questioning  whether  any  such  sys- 
tem can  be  tolerated,  or  for  that  matter  even  survive.  Unless  another  tier  of 
an  intermediate  appellate  court  is  to  be  created,  serious  concern  must  be  given 
to  those  areas  in  which  the  work  of  the  Court  of  Appeals  would  be  reduced  by 
restricting  its  role  in  a  number  of  significant  areas  or  types  of  cases.  Any  such 
ultimate  decision  would  be  fraught  with  a  good  deal  of  controversy.  The  Com- 
mission, composed  of  distinguished  people  from  all  walks  of  life,  with  its  wide 
resources  and  inquiry  from  all  elements  of  the  community,  including  the  orga- 
nized Bar  and  individual  or  groups  of  lawyers  with  partisan  views,  could  un- 
doubtedly come  forward  with  well-founded  conclusions  and  recommendations 
which  would  be  of  great  assistance  to  the  Congress  in  the  process  of  enacting 
some  or  all  of  the  recommended  legislative  changes. 

WHAT   SHOULD   APPELLATE   JUDGES   DO?    WHAT   CAN   APPELLATE   JUDGES   DO? 
WHAT  SHOULD  A  COURT  OF  APPEALS  DO? 

Finally,  in  drawing  Circuit  lines,  there  has  to  be  some  sort  of  qualitative 
standard  by  which  the  Commission  determines  just  what  reasonably  can  be  ex- 
pected of  a  single  Circuit  Court.  Inevitably  this  means  examining  into  what 
Judges  can  and  ought  to  do.  Of  course,  this  involves  many  subjective  factors 
which  are  beyond  measure  and  would  be  fruitless  to  examine.  But  there  is  suf- 
ficient experience  now  in  a  number  of  Appellate  Courts,  state  and  federal,  by 
which  the  size  and  location  and  the  geographical  area  of  a  proposed  Circuit 
would  be  determined  in  a  significant  degree  by  the  extent  to  which  the  use  of 
new  and  unusual  procedures  would  significantly  increase  output.  These  present 
matters  can  be  measured  on  an  objective  basis.  They  also  bear  directly  on  the 
underlying  question  of  the  basic  role  or  mission  of  the  appellate  court,  or,  per- 
haps more  accurately,  just  what  kind  and  character  of  an  appeal  can  we  now 
tolerate  for  just  the  10  years  (to  1980)  ahead  in  the  face  of  this  explosive  ex- 
pansion. First,  to  pinpoint  one  or  two  things.  Is  an  appeal  of  right  too  much 
of  an  ideal?  Where  do  we  cut  it  off?  How  is  it  cut  off?  By  express  exclusion 
from  appellate  jurisdiction?  Or  by  a  discretionary  review?  If  appealable,  is  it 
either  necessary,  wise  or  desirable  to  structure  it  on  the  supposition  that  oral 
argument  is  available  in  every  case?  To  what  extent  should  oral  argument 
hearings  be  reduced  or  eliminated?  What  safeguards  are  necessary  to  assure 
serious  review  of  appeals  authorized  by  statute  if  handled  summarily  without 
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oral  argument?  To  what  extent  can  Courts  improve  productive  output  by  the 
use  of  standing  panels?  What  safeguards  are  needed?  How  much  rotation  of 
panels  and  constituent  Judges  is  necessary  or  desirable? 

It  seems  to  me  that  unless  the  Commission  is  simply  going  to  confine  itself 
to  demographic  data  and  that  coming  from  the  source  of  business  (the  District 
Courts),  it  cannot  possibly  set  up  a  reasonably  ideal  Circuit  geographic  struc- 
ture without  it  having  some  notion  of  what  Judges  can  and  ought  to  be  able 
to  do.  Surely  the  inquiry  leading  to  Circuit  lines  ought  to  start  on  the  assump- 
tion that  much  has  to  change.  And  certainly  it  has  to  change  in  the  appellate 
system. 

OUTPUT  CAPACITY  REQUIBES  ASSESSMENT  OF  NEW  METHODS 

Our  own  experience  in  the  Fifth  Circuit  has  made  us  conscious  of  how  im- 
portant mvthods  are.  Had  we  not  adopted  new  and  untried  practices,  we  would 
have  long  ago  collapsed,  and  instead  of  a  Court  that  is  virtually  up-to-date,  we 
would  have  had  a  backlog  of  scandalous  proportions.  But  as  our  new  practices 
pose  many  of  the  queries  briefly  listed  above,  there  is  certainly  a  place  for  a 
study  in  depth  by  the  Commission  on  the  extent  to  which  these  and  other 
practices  are  significant  in  affecting  the  productive  output  and  are  worthy  of 
nationwide  use  or  adaption. 

Our  own  experience  in  the  Fifth  Circuit  shows  why  this  is  vital.  Our  case  fil- 
ings started  to  climb  from  876  in  1962  to  1,347  in  1967.  One  of  our  principal 
weapons  in  keeping  abreast  of  this  increase  was  the  use  of  visiting  Judges  and 
an  increase  in  the  number  of  courtweeks  shown  below  : 

TABLE  7.-FIFTH  CIRCUIT  COMPARISON  VISITING  JUDGES  1965-1971 


1965-66 

1966-67          1967-68          1968-69          1969-70            1970-71 

Visiting  judges 

Court  weeks_ 

-■ 

33                   21                   27                   41                     1 
38                 45                 48                  46                  38 

11 
43 

In  the  fall  of  1968  with  the  prospect  (later  made  good)  of  1,489  filings  that 
year,  we  recognized  that  we  could  not  possibly  keep  abreast  of  this  inflow  un- 
less we  found  some  new  ways.  We  knew  we  could  not  get  enough  visiting 
Judges.  For  that  input  (after  proved  reductions  for  cases  terminated  without 
significant  judicial  activity)  we  would  have  required  64  courtweeks.  With  but 
12  active  Judges  this  would  have  required  (after  full  use  of  the  three  Senior 
Judges)  60  visiting  Judges.  We  know  we  could  not  possibly  obtain  this  num- 
ber, and  our  experience  with  the  use  of  45  (in  1966-67)  proved  that  it  was 
impossible  to  effectively  assimilate  that  many  visiting  Judges.  This  led  us  to 
adopt  the  Fifth  Circuit  screening  procedure.  This  is  explained  fully  in  Isbell 
Enterprises,  Inc.  v.  Citizens  Casualty  Company  of  New  York,  5  Cir.,  1970,  431 
F.2d  409,  Part  I,  and. the  cited  Huth  and  Murphy  earlier  opinions.  By  an  elab- 
orate, but  still  very  simple  system,  we  set  up  a  program  under  which  every 
case  was  judicially  screened  by  Judges,  not  Law  Clerks.  The  Court  was  di- 
vided into  standing  panels  with  cases  assigned  in  strict  routine  rotation  by  the 
Clerk  to  the  initiating  Judges  on  each  panel.  We  established  four  classes  of 
cases.  Class  I  covers  cases  so  lacking  in  merit  as  to  be  frivolous  and  subject  to 
dismissal  or  aflJrmance  without  more.  Class  II  comprises  cases  in  which  oral 
argument  is  not  required  and  which  then  go  on  the  Summary  Calendar  for  dis- 
position on  briefs  and  records  without  oral  argument.  For  that  classification 
we  had  a  double  unanimity  rule  requiring  unanimity  by  the  standing  panel  on 
classification  and  also  on  the  final  opinion.  This  leaves  those  cases  in  which 
oral  argument  is  deemed  required  or  helpful.  Class  III  group  covering  those  in 
which  limited  (15  minutes)  argument  is  thought  adequate,  and  Class  IV  cover- 
ing those  meriting  up  to  the  full  time  (30  minutes)  allowed  by  FRAP  34.  The 
success  of  this  is  little  short  of  miraculous.  For  a  better  understanding  of  the 
operation  and  impact  of  screening,  it  is  helpful  to  have  the  composition  of  our 
docket  in  the  three  principal  categories  (direct  criminal,  habeas — Section  2255, 
civil)  as  follows : 
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Table  8. — Fiscal  year  1971  appeals  docketed  by  major  subdivisions 

Percent 

Direct  criminal 22.  1 

Habeas 16.  0 

Section  2255 5.  1 

Subtotal 21.  1 

Total 43.  2 

Civil 56.  8 

Total 100.0 

COTJBTS  INCREASED  OUTPUT  DUE  TO  NEW  PROCEDURES — JUDICIAL  SCREENING  AND 
DISPOSITION   WITHOUT  ORAL  ARGUMENT 

Without  a  doubt  it  is  the  Court's  screening  procedure  and  the  large  percent- 
age of  Summary  II's  (cases  without  oral  argument)  that  has  enabled  it  con- 
stantly to  increase  its  output  both  in  terminations  and  in  opinions  by  Judges. 

As  the  Court  and  the  Judges  gained  experience  in  this  new  and  untried  pro- 
cedure there  was  an  increase  in  the  number  of  Summary  II's  and,  so 
important,  a  decrease  in  the  number  of  cases  for  oral  argument  as  shown 
below : 

TABLE  9.-SCREENING  CLASSIFICATION  BREAKDOWN  TO  NUMBERS  AND  PERCENTAGES 


Fiscal  year 

1969 

Fiscal  year 

1970 

Fiscal  year 

1971 

Class 

Number 

Percent 

Number 

Percent 

Number 

Perce  n 

landlL.__ 

ML... ---- 

IV --- 

218 
265 
184 

32.7 
39.7 
27.6 

452 
506 
229 

38.1 
42.7 
19.2 

6  2 
511 
154 

4.7 
46.3 
10.8 

Total 

667 

100.0 

1,187 

100.0 

1,428 

100.0 

Although  FY  1971  II's  were  45.7%  for  the  whole  year,  it  is  significant  that 
there  was  a  substantial  increase  in  the  last  half  (to  51.6%)  over  the  first  half 
of  FY  1971. 

TABLE  lO.-SCREENING  REPORT,  JULY  1,  1970  THROUGH  JUNE  30,  1971 


July  1, 
December 

1970 
29,  ] 

1970 

December 
June  30, 

30,  1970- 
,1971 

Overall 

Number 

Percent 

Number 

Percent 

Number 

Percent 

Class  1  and  II 

306 

40.4 
47.0 
12.6 

346 

266 

59 

51.6 

39.6 

8.8 

652 
622 

154 

45.7 

Class  III 

Class  IV 

356 
95 

43.5 
10.8 

Total 

757 

100.0 

671 

100.0 

1,428 

100.0 

i 

Although  under  an  experimental  Standing  Panel  project  (which  the  Court 
had  to  abandon  because  of  adverse,  substantive  side  effects,  especially  a  lack 
of  adequate  personnel)  the  Summary  II's  for  a  short  period  (July-September 
1971)  reached  69.7%,  the  overall  percentage  has  now  settled  down  to  about 
55%. 

That  Summary  II's  run  the  gamut  of  the  Court's  whole  docket  and  do  not  in 
any  sense — as  too  often  supposed  by  .some  Judges,  scholars  and  critics  who  are 
uninformed — represent  so-called  "trash"  or  frivolous,  worthless,  wasteful  cases 
is  shown  by  the  following  subject  matter  breakdown  for  FY  1971. 
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TABLE  11.— CLASSIFICATION  AND  SUBJECT  MATTER  OF  CASES  SCREENED  JULY  1,  1970  TO  JUNE  30,  1971 

Subject  matter  Class  I  Class  II  Class  III  Class  IV  Tota 

Direct  criminal 2 

Habeas  corpus: 

With  counsel 

Without  counsel 

Section  2255: 

With  counsel 

Without  counsel 1 

Civil: 

Private  civil 

U.S.  civil..-. 

Tax 

Bankrupcy 

NLRB 

Other  agency 

Civil  rights 1 

Admiralty 


177 

138 

28 

345 

39 

43 

4 

86 

128 

10 

138 

21 

7 

1 

29 

42 

3 

46 

126 

222 

75 

423 

40 

56 

14 

110 

17 

53 

10 

80 

7 

13 

2 

22 

20 

24 

6 

50 

4 

7 

2 

13 

21 

42 

10 

74 

6 

4 

2 

12 

Total 4  648  622  154  1,428 


Of  extraordinary  significance  is  what  screening  and  Summary  II's  produce 
in  the  field  of  direct  criminal  appeals  and  post-conviction  remedies  (habeas 
and  §2255).  Delay  in  total  time  from  conviction  to  final  aflSrmance  and  termi- 
nation of  post-conviction  remedies  is  a  matter  of  great  public  concern,  if  not  a 
near  scandal.  Experience  has  demonstrated  that  the  use  of  Summary  II's 
sharply  reduces  this  time  since  this  eliminates  all  calendaring  delay  : 

TABLE  12.— FISCAL  YEAR  1971  PERCENTAGE  OF  SUMMARY  II's  TO  TOTAL  CRIMINAL-RELATED  CASES 


Percent  of 

sum- 

mary 

'  II  to 

Summary  II 

Total 

total 

cases 

Criminal 

179 

345 

51.8 

Section  2255 

64 

75 

85.3 

Habeas 

167 

224 

74.6 

This  means  that  out  of  this  whole  criminal  area  which  comprises  41.5%  of 
our  docket  in  FY  1972  (see  App.  F  attached)  a  good  portion  goes  off  without 
oral  argument.  Of  direct  criminal  appeals  (comprising  20.7%  of  the  docket  in 
FY  1972)  51.8%  of  those  go  off  as  Summary  II's.  It  is  even  higher  for  habeas 
(74.6%)  and  2255's  (85.3%)  which  jointly  comprise  20.8%  of  our  docket. 

This  is  of  particular  significance  in  relation  to  the  time  it  takes  as  we  dis- 
cuss later  under  expediting  criminal  appeals  and  the  median  time  study. 

Another  significant  result  of  Summary  II's  in  direct  criminal  appeals  is  to 
markedly  reduce  the  median  time  from  the  date  of  filing  of  the  record  until 
date  of  final  disposition  in  the  Court  of  Appeals.  In  the  study  leading  to  the 
formal  Plan  for  Expediting  Criminal  Appeals  adopted  by  the  Fifth  Circuit  Ju- 
dicial Council  in  January  1972  (copies  of  which  are  being  furnished  to  the 
Committee)  a  median  time  study  showed  that  in  cases  disposed  of  after  oral 
argument,  the  median  time  was  12  months.  In  contrast,  for  those  disposed  of 
as  Summary  II's  without  oral  argument,  the  median  time  was  8  months.  With 
tightened  procedures  concerning  the  preparation  and  filing  of  the  record  in  the 
trial  court,  shortening  briefing  schedules  in  the  Court  of  Appeals,  and  eliminat- 
ing all  causes  for  delay  in  filing  briefs  in  the  Court  of  Appeals.  Summary  II's 
will  be  even  more  significant.  The  case  goes  to  the  screening  panel  immediately 
on  the  filing  of  the  last  brief  thus  eliminating  all  delay  for  routine  calendar- 
ing, the  time  between  the  issuance  of  the  calendar  and  the  date  set  for  argu- 
ment, etc. 

THE   FIFTH    CIRCUIT    INNOVATES    AGAIN RULE   21 

As  though  screening  were  not  enough,  experience  of  about  two  years  with 
the  system  revealed  that  in  this  great  volume  of  appeals — many  of  which  were 
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on  the  oral  argument  calendar  as  Ill's  and  IV's — judicial  consideration  of 
them  by  the  panel,  either  on  the  summary  or  regular  calendar,  demonstrated 
that  no  good  would  be  served  by  an  opinion.  Consequently,  on  August  14,  1970, 
the  Court  adopted  what  it  calls  Rule  21  which  permits  a  simple  order  of  af- 
firmance for  civil  and  criminal  cases  (not  reversal)  and  enforcement  in  an  ad- 
ministrative agency  case.  This  rule,  in  its  operation  and  the  necessity  for  it,  is 
detailed  in  NLRB  vs.  Amalgamated  Clothing  Workers  of  America,  5  Cir.,  1970, 
430  F.2d  966. 

Of  course,  such  a  device  must  be,  and  is,  carefully  used.  Scattered  as  we  are 
geographically,  it  works  well  for  us.  At  least  in  effect  it  closely  parallels  the 
practice  frequently  used  in  the  second  Circuit  of  dismissal  from  the  Bench.  In 
reaching  our  output  of  1,661  opinions  this  has  been  significant  since  Rule  21 
opinions  comprised  23%  of  the  total  per  curiams  for  FY  1971.  In  contrast  and 
to  illustrate  the  progress  and  effectiveness  of  this  device,  of  the  1,914  opinions 
projected  for  FY  1972.  we  project  that  Rule  21  opinions  will  comprise  40%  of 
the  total  unsigned  opinions.  The  following  table  covering  the  first  eight  months 
of  FY  1972  is  a  further  illustration : 

TABLE  13.-SIGNED,  PER  CURIAMS  AND  PERCENTAGE  OF  RULE  21  OPINIONS  FIRST  8  MONTHS  FISCAL  YEAR  1972 

Total  Percentage 

opinions  rule  21 

Signed 390  33.7 

Percuriam 459  39.  7 

Rule21 - - -  307  26.6 


Totals 1,156  lOD.O 


PBOOF  OF  THE  PUDDING INNOVATIONS  WORK — FIFTH  CIRCUIT  OUTPUT  SHARPLY 

INCREASED 

Despite  spectacular  annual  increases  in  both  the  percentage  and  numerical 
rate  of  new  filings  the  Court  through  these  innovative  practices  has  managed 
each  year  to  turn  out  more  cases  than  were  filed  the  year  before  and  in 
FY1971,  for  the  first  time  at  least  since  1960,  the  Court  turned  out  more  cases 
than  were  filed  in  the  current  year,  as  this  table  shows : 

TABLE  14.-FILING,  DISPOSITIONS  AND  CARRY-OVER  IN  FIFTH  CIRCUIT  FISCAL  YEAR  1960-1971 

Carried  forward 

Number  cases  Number  cases  to  succeeding 

Fiscal  year  tiled  disposed  of  >  year 

1960 - ----  584 

1961 - - 639 

1962 --  717 

1963 -  876 

1964 1,033 

1965 -  1,073 

1966 ..- - -  1,099 

1967 - - - - 1,189 

1968 1,347 

1969... 1,489 

1970 1,794 

1971 2,077 

1972 :.... 2,  596  (est) 

1  In  but  5  years  our  volume  has  increased  by  978  cases  (89  percent) from  1  099  in  fiscal  year  1966  to  2,077  actual  cases 
in  fiscal  year  1971  (all  consolidations  and  cross  appeals  eliminated),  and  a  225  percent  increase  in  the  last  10  years. 

The  2  year  increase  fiscal  years  1969-1971  totaled  588  cases.  For  this  current  fiscal  year  1972  alone  we  expect  a  further 
increase  of  519  cases  for  a  total  increase  in  3  years  of  1,107  cases  (74.3  percent  increase). 

While  there  has  been  an  exponential  increase  in  the  number  of  cases  filed,  since  1967  the  Court  has  disposed  of  more 
cases  than  filed  in  each  preceding  year,  with  1971  showng  more  closed  (2,079)  than  filed  (2,077),  and  the  carry  over  to  the 
succeeding  year  has  been  disproportionately  smaller.  At  the  same  time  there  has  been  a  marked  reduction  from  12.5 
months  to  6.5  months  in  fiscal  year  1971  of  the  median  time  from  the  filing  of  the  complete  record  to  the  final  disposition 
of  the  appeal,  while  the  national  average  is  7.6.  See  table  8-4  A.0. 1971  report. 

For  an  appellate  Court,  termination  largely  depends  upon  the  number  of 
cases  the  Judge  can  hear  and  dispose  of  by  a  written  opinion.  The  following 
Table  15  shows  the  numerical  and  percentage  increase  from  FY  1968  to  FY 


554 

278 

514 

403 

598 

522 

765 

633 

931 

735 

878 

930 

1,028 

1,001 

1,171 

1,019 

1,290 

1,076 

1,496 

1,069 

1,682 

1,101 

2,079 

-  1,179 

361 


59 

1971  in  output  by  the  Court  and  the  opinions  per  active  Judge.  As  the  Court 
has  been  increased  by  additional  judgeships  to  its  current  maximum  statutory 
complement  of  15,  the  analysis  was  made  on  the  basis  of  individual  Judges, 
not  just  an  average.  In  this  relatively  short  period  of  time  the  Court's  disposi- 
tion by  opinion  has  increased  74.3%,  its  total  dispositions  by  61.2%.  The  rea- 
son for  this  is  the  spectacular  increase  of  75.4%  in  the  opinion  output  per 
active  Judge  as  shown  by  the  following  table : 

TABLE  15.— NUMERICAL  AND  PERCENTAGE  INCREASE  IN  OUTPUT 


(a)  Output  by  opinions 

(b)  Output  other  than  by  opinions. 

(c)  Total  closed  cases 

(d)  Opinions  per  active  judge 


Fiscal 

year 

Percent 
increase 
1968-71 

1968 

1969 

1970 

1971 

953 
337 

1,129 
367 

1,271 
411 

1,661 
418 

74.3 
24.0 

1,290 
61 

1,496 
72 

1,682 
82 

2,079 
107 

61.2 
75.4 

Table  16. — Opinion  output  comparison  fiscal  year  1971-70 

Fiscal  year  1971: 

Signed 676 

Rule  21  1 210 

Per  curiams 775 

Total 1,661 

Fiscal  year  1970: 

Signed 638 

Per  curiams 633 

Total 1,271 

1  Since  August  14,  1970  rule  21  summary  affirmance  opinions  have  comprised  30.8  percent 
of  per  curiams,  but  in  current  fiscal  year  1972  they  run  40  percent.  (See  table  13.) 

The  median  number  of  opinions  per  active  Judge  increased  from  87  in  FY 
1970  to  108  in  FY  1971,  a  numerical  increase  of  21  and  a  percentage  increase 
of  24. 

All  this  shows  why  the  Fifth  Circuit  ranks  No.  1  in  the  total  number  of  ju- 
dicial terminations  after  hearing  or  submission  on  briefs.  Our  total  is  117 
against  a  national  average  of  78.  Our  117  total  was  an  increase  from  72  in 
1968.  (SeeA.O.  "Management  Statistics",  statistical  profile.) 


INNOVATIONS  HAVE  AVOIDED  SCANDALOUS  BACKLOG 

Not  only  have  these  innovated  procedures  enabled  the  Court  continuously  to 
increase  its  output,  but  a  direct  consequence  of  this  is  that  the  Court  has  been 
able  thus  far  to  avoid  backlogs  which  would  otherwise  have  been  of  scandal- 
ous proportions.  It  is  necessary,  however,  at  this  point,  to  sound  the  specific 
caveat  that  we  have  reached  the  maximum  of  our  productive  output  unless  as 
discussed  in  Part  Two,  the  Congress  effectively  gives  us  much  needed  help 
both  to  the  Judges'  staff  and  to  the  Court  as  an  institution  for  the  perform- 
ance of  judicial  functions. 

There  are  many  who  deplore  the  high  percentage  of  Summary  II  decisions 
without  oral  argument,  but  to  these  criticisms,  the  answer  is  a  simple  one. 

Were  we  not  to  use  the  methods  we  have  employed  and  the  new  ones  being 
initiated  we  would  be  in  an  absolute  state  of  chaos  with  scandalous  cumula- 
tive backlogs.  This  is  because  in  order  to  dispose  of  all  of  these  cases  on  oral 
argument,  we  would  have  to  have  a  startling  number  of  court  weeks  way  be- 
yond the  capacity  of  our  own  Judges  which  in  turn  would  require  an  impossi- 
ble number  of  visiting  Judges.  This  is  illustrated  by  the  following  on  the  as- 
sumption of  30  visiting  Judges  with  the  annual  and  cumulative  backlog 
resulting. 
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TABLE  17— CUMULATIVE  BACKLOG  UNLESS  HELP  COMES 


Fiscal  year     Fiscit  year     Fiscal  year       Fiscal  year 
1972  1973  1974  1975 


Cases  for  judicial  disposition 

Backlog  from  preceding  year 

Total  cases  for  oral  argument 

Court  weeks  required  (20  per  week) 

Court  weeks  serviced  by  active  Fifth  Circuit  judges. 
Total  visiting  judges  required 

Backlog  (assuming  30  visiting  judges  available) 


1,764 
20 

1,904 
280 

2,043 
780 

2,234 
1,440 

1,784 

2,184 

2,823 

3,674 

84 

109 

142 

184 

60 

60 

60 

60 

72 

147 

246 

372 

280 

780 

1,440 

2,280 

NOTE:  These  impossibilities  highlight  why  our  success  for  fiscal  year  1971  is  due  to  our  new  procedures.  Without  screen- 
ing and  on  oral  argument  only,  on  the  same  basis  as  this  table,  we  would  have  required  76  court  weeks  with  48  visiting 
Judges,  an  impossible  attainment. 

This  material  is  put  forward  not  to  show  that  we  do  better  than  anyone  else 
or  that  others  could  or  should  adopt  our  systems.  Every  Circuit,  whether  on 
present  or  future  alignments,  \^all  have  unique  problems.  I  offer  it  in  this  de- 
tail to  demonstrate  that  there  is  a  tremendous,  untapped  capacity  for  output 
that  Judges  and  Courts  are  not  aware  of  until  they  experiment.  It  is  of  impor- 
tance here  because  the  Commission  cannot  really  determine  how  many  Judges 
and  therefore  how  many  Circuits  are  needed  until  it  first  ascertains  what  it  is 
Judges  or  groups  of  Judges  in  a  collective  Court  can  do. 

SIGNIFICANCE  OF  PART  TWO  OF  THIS   STATEMENT 

Although  Part  Two  is  submitted  in  response  to  the  request  of  the  chairman 
that  we  discuss  the  proposal  made  by  the  Fifth  Circuit  and  approved  by  the 
Judicial  Conference  to  establish  a  staff  of  Legal  Assistants  to  the  Court  of  Ap- 
peals, the  comments  made  and  the  data  supplied  have  a  direct  bearing  upon 
all  of  these  matters  concerning  Circuit  realignment.  They  demonstrate  the  ur- 
gency in  point  of  time  as  almost  a  last  ditch  means  of  avoiding  scandalous 
backlogs  and  a  near  breakdown.  They  demonstrate  as  well  the  significance  of 
the  problems  which  must  be  studied  by  a  Commission  and  on  which  it  must 
make  deliberative  decisions  if  its  work  is  to  be  anything  more  than  a  momen- 
tary stop  gap.  Consequently,  Part  Two  is  an  essential  consideration  for  Part 
One. 

CONCLUSION  OF  PABT  ONE 

I  end  as  I  began :  I  am  wholeheartedly  in  favor  of  the  establishment  of  this 
Commission.  This  analysis  demonstrates.  I  believe,  that  the  Commission  cannot 
intelligently  draw  those  lines  without  first  making  an  in-depth  study  of  what 
the  role  of  the  Court  of  Appeals  ought  to  be,  what  we  can  tolerate,  what  we 
can  survive  under,  what  statutory  changes  should  be  wrought  to  bring  the 
workload  within  reasonable  capabilities,  and  an  objective  determination  of 
what  Judges  and  Courts  reasonably  ought  to  be  expected  to  do  and  accomplish 
by  the  imaginative  use  of  new  methods  and  procedures. 

Part  Two 

ESTABLISHMENT  OF  LEGAL  ASSISTANTS  TO  THE  FIFTH  CIRCUIT 

After  submission  to  the  Submittee  on  Supporting  Personnel  with  data 
substantially  that  reflected  in  Parts  One  and  Two  of  this  statement,  that  Sub- 
committee recommended  to  the  Committee  on  Court  Administration  that  signif- 
icant additional  personnel  be  made  available  to  the  Fifth  Circuit  because  of 
the  urgency  of  the  problems  facing  it.  This  request  did  not  ignore  the  possibil- 
ity or  likelihood  of  circuit  realignment.  To  the  contrary,  the  Fifth  Circuit 
urged  these  proposals  as  one  of  the  ways  by  which  a  productive  output  could 
be  increased  with  no  .sacrifice  to  the  quality  of  justice  both  as  a  long  range 
proposition  and  the  short  range  emergency.  By  the  October,  1971  resolution 
(App.  A)  the  Judicial  Council  recognized  that  even  with  the  enactment  of 
some  .sort  of  legislation  creating  a  commission  or  otherwise  to  recommend-  cir- 
cuit realignment,  there  was  no  likelihood  that  effective  relief  could  be  afforded 
within  two  to  three  years  at  the  minimum.  In  the  meantime,  the  Court  is  fac- 
ing further  explosive  increases  in  filings  so  that  unless  something  drastic  is 
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done  without  delay,  disturbing  backlogs  will  occur  and,  at  least  for  many  liti- 
gants, there  may  be  almost  an  exclusion  from  any  appellate  review  in  the 
Fifth  Circuit. 

The  Judicial  Conference  of  the  United  States  approved  the  recommendations 
of  the  Committee  on  Court  Administration  as  shown  by  the  minutes  of  the  Oc- 
tober, 1971  meeting. 

To  fund  these  approved  positions,  the  Budget  Committee  recommended,  and 
the  Judicial  Conference  approved  the  request  for  funds  covering  (a)  Judges' 
Staff  (1)  (2)  (3)  (4)  (5),  but  deferred  action  pending  substantive  legislation  on 
Part  (b)  for  Serving  the  Whole  Court(l)  (2)  (3)  as  follows. 

Estimates  for  1973 

The  estimates  approved  for  fiscal  year  1973  for  the  judiciary,  exclusive  of 
the  Supreme  Court,  the  Customs  Court  and  the  Federal  Judicial  Center,  aggre- 
gate $180,428,000.  an  increase  of  $19,234,000  over  the  amounts  appropriated  for 
1972.  The  increase  includes  all  funds  requested  for  personnel  approved  by  the 
Conference  (see  Report  of  Committee  on  Court  Administration)  but  does  not 
include  the  Fifth  Circuit  request  for  $208,000  to  establish  a  staff  law  office,  for 
which  the  Budget  Committee  believed  substantive  legislation  would  be  re- 
quired. 

PROPOSED  SUBSTANTIVE  LEGISLATION 

Pursuant  to  the  direction  of  the  Judicial  Conference,  the  Director  of  the  Ad- 
ministrative Office  sent  to  the  President  of  the  Senate  and  to  the  Speaker  of 
the  House  his  letter  of  February  7,  1972  (App.  G)  together  with  a  proposed 
substantive  bill  (App.  H)  to  authorize  the  creation  of  the  positions  in  Part 
(b)  (1)  (2)  (3)  for  Serving  the  Whole  Court. 

On  receipt  of  copies  of  these  I  wrote  to  the  distinguished  Chairman  of  this 
subcommittee  on  February  29,  1972  to  which  the  Chairman  on  March  17,  1972 
responded  stating  that  he  would  like  to  know  what  cost  is  involved  for  this 
legal  assistance  concept,  salaries  contemplated,  and  the  secretarial  or  addi- 
tional law  clerk  help  envisaged. 

As  this  ties  directly  into  the  problems  discussed  in  Part  One  relating  specifi- 
cally to  S.  J.  Res.  122,  it  is  appropriate  to  attempt  to  furnish  this  data  and 
further  supporting  material  through  this  statement  which,  hopefully,  will  re- 
sult in  the  early  introduction  and  enactment  of  substantive  legislation  of  the 
kind  proposed  (App.  H)  or  any  other  suitable  type. 

WE  CANNOT  WAIT  UNTIL  CIRCUIT  REALIGNMENT 

As  Part  One  makes  emphatic,  the  Fifth  Circuit  is  all  for  national  circuit  re- 
alignment. It  is  all  for  the  Commission  form  of  approach.  It  reiterates  its  un- 
qualified endorsement  for  early  enactment  of  such  a  structure,  but  the  Court 
must  face  reality.  Already  a  year  has  gone  by  since  the  first  Commission-type 
legislation  was  introduced  (H.R.  7378,  April  7,  1971)  and  only  now  has  this 
progressed  to  a  revised  bill  reported  out  of  Committee  (March  7,  1972).  Sim- 
ilarly, the  present  hearings  are  the  first  under  S.J.  Res.  122.  No  criticism  of  ei- 
ther the  Senate  or  the  House  is  even  remotely  suggested.  We  accept  this  as  an 
inevitable  part  of  the  legislative  process  in  a  body  that  literally  has  the  cares 
of  the  world  upon  its  shoulder.  Indeed  it  is  this  unavoidable  delay  which  leads 
us  to  sound  this  strong  note  of  urgency.  We  have  to  be  realists.  Considering 
the  pressures  upon  the  Congress  it  would  be  optimistic  to  anticipate  enactment 
of  circuit  realignment  legislation  earlier  than  a  year  from  now.  By  that  time 
the  current  FY  1972  will  have  been  history,  and  FY  1973  will  have  run  three 
quarters  of  its  course.  Even  assuming  enactment  within  a  year,  there  is  little 
reason  to  believe  that  the  Commission  would  be  appointed  and  at  work  in  less 
than  6  months  thereafter.  That  is  well  into  FY  1974.  Considering  the  nature  of 
the  problems  which  must  be  investigated  (as  we  have  outlined  in  Part  One) 
and  as  S.  J.  Res.  122  prescribes  (see  page  10)  it  would  be  a  year  before  the 
Commission  could  complete  its  investigation  and  arrive  at  its  recommendations.^ 
That  day  is  on  the  eve  of  FY  1975.  Since  the  Commission  concept  in  S.  J. 
Res.  122  (and  revised  H.  R.  7378)  now  calls  for  a  recommendation  and  report 
to  the  Congress,  there  can  be  no  effective  change  until  the  Congress  enacts 


♦  Of  course,  S.  J.  Res.  122  allows  two  years.  In  the  revised  bill  reported  to  the  House, 
H.  R.  7378  reduces  the  time  to  "one  hundred  and  eighty  days  [from]  the  date  on  which 
[the]  ninth  member  [of  the  commission]  Is  appointed".  See  Sec.  6. 
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legislation  approving  or  disapproving  the  Commission's  recommendations  or 
othervpise  determining  the  basic  problems  of  the  system  of  Federal  Courts  of 
Appeals  and,  specifically,  the  geographic  realignment  of  the  Circuits.  By  this 
time  FY  1975  has  gone.  Additionally,  as  our  analysis  in  Part  One  demonstrates, 
redrawing  Circuit  lines  is  no  solution  at  all.  The  business  is  still  there.  This 
means  in  many  realigned  Circuits  there  is  still  need  for  additional  judgeships. 
This  in  turn  calls  for  substantive  legislation  of  a  kind  which  traditionally 
takes  not  less  than  a  year.  As  a  certainty,  we  are  speaking  then  of  FY  1976. 

In  the  meantime  business  goes  on  in  the  six  states  of  the  Fifth  Circuit. 
Business  means  marked  increase  in  District  Court  filings.  This  means  in- 
creased appeals  and  with  no  added  judgeships  beyond  15  something  must  give. 
So  alarming  is  our  situation  that  it  bears  repeating  the  January  1972  FY 
1972-75  projections  (set  out  in  more  detail  in  Table  1,  page  14). 

TABLE  18.— PROJECTION  OF  FILINGS,  FISCAL  YEARS  1972-75 


Fiscal  year 


September  1971 

Upward  revision 

1970  Shafroth 

upward  revision, 

percentage 

Survey 

Fifth  Circuit 

increase 

1,852 

2,077 

15.8 

2,006 

2,596 

25.0 

2,159 

2,794 

7.6 

2,311 

2,990 

7.0 

2,464 

3,188 

6.6 
53.5 

6,750 

'38,875 

1971 

1972.. _ 

1973 

1974 

1975 

Cumulative  increase  fiscal  years  1971-75. 
19811 


1  Fiscal  year  1981  projections  based  on  225  percent  increase  (267  percent  with  cross  appeals)  in  Fifth  Circuit  fiscal  years 
1961-71  and  204  percent  national  increase  as  reflected  by  table  2  A.O.  1971  report  (cross  appeals  and  multiple  parties 
excluded). 

2  National  (all  circuits). 

Experience,  including  the  certainty  of  meeting  the  projection  of  nearly  2600 
for  the  current  FY  1972,  demonstrates  that  these  upward  revisions  over  the 
1970  Shafroth  Survey  will  prove  true.  This  produces  an  increase  of  the  case- 
load per  Judge  from  173  in  FY  1972  to  212  in  FY  1975,  and  an  accumulative 
percentage  increase,  1975  over  1971  of  53.5% 

This  becomes  aggravated  by  the  nature  of  the  cases,  especially  those  com- 
manding the  highest  priority  such  as  direct  criminal  appeals  and  post  con- 
viction cases. 

CRIMINAL  CASES  AGGRAVATE  THE  PROBLEM 

From  1965  criminal  appeals  increased  from  180  to  439  (FY  1971)— a  144% 
increase  in  contrast  to  civil  cases  which  increased  from  874  in  1965  to  1,598 
(FY  1971)  for  an  83 %o  increase.  Significantly,  during  the  last  of  FY  1971  the 
percentage  of  criminal  and  post-conviction  cases  increased  over  FY  1970  from 
38.6%  to  43.2%  with  a  consequent  decline  in  civil  cases  from  61.4%  to  56.8%.'^ 

On  the  indicated  projections  and  the  percentage  composition  of  docket  filings 
(see  Table  8),  the  workload  for  criminal  (and  related)  cases  will  be  not  less 
than  the  figures  shown  on  the  following  Table : 

TABLE  19.— PROJECTED  DIRECT  CRIMINAL,  HABEAS  AND  SECTION  2255  FISCAL  YEAR  1972-75 


Subject  matter 


Fiscal  year     Fiscal  year     Fiscal  year      Fiscal  year 
1972  1973  1974  1975 


Criminal  (20.7  percent) 

Habeas  (16.0  percent) 

Section  2255  (4.8  percent) 

Total  (41.5  percent  of  docket) 


537 

578 
447 
134 

618 
478 
143 

660 

415 

510 

124 

153 

1,076 


1,159 


1,239 


1,323 


5  See  App.  D  in  the  Shafroth  1970  survey  showing  disparity  between  increase  in  trials 
and  appeals  as  between  civil  and  criminal  cases. 
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INCKEASED  JUDGE  OUTPUT  THE  ONLY  ALTERNATIVE  TO  SCANDALOUS  BACKLOGS 

Despite  what  the  Court  has  done  through  the  full  exploitation  of  innovative 
methods  and  the  spectacular  results  which  have  so  far  enabled  it  to  keep 
abreast  of  the  constantly  increasing  input,  it  is  now  certain  that  unless  very 
significant  increases  in  Judge  output  can  be  attained,  the  Court  will  have 
backlogs  which  approach  dangerous  if  not  scandalous  proportions.  On  the  most 
optimistic  basis  of  assuming  each  active  Judge  can  write  opinions  in  110  cases 
(not  counting  school  cases  and  administrative  matters  which  are  in  addition  to 
this  caseload)  FY  1972  will  end  with  a  backlog  of  114  cases.  On  the  usual 
basis  of  20  cases  per  week  this  is  close  to  six  weeks  of  Court.  This  at  first 
seems  small  but  it  goes  over  to  the  next  year  and  adds  to  the  backlog  of  that 
year  and  so  on  through  FY  1975  as  reflected  by  the  next  table : 

TABLE  20.— PROJECTED  BACKLOG  ON  BASIS  OF  110  OPINIONS  PER  ACTIVE  JUDGE 
[Excluding  school  cases  or  opinions  in  administrative  matters] 

Fiscal  year 


1972  1973  1974  1975 


On  basis  of  110  opinions  per  active  judge: 

(a)  Ready  cases  remaining  for  hearing  or  submission... 1,764  2,064  2,525  3,171 

(b)  Less:  Maximum  110  cases  (opinions)  per  15  active  judges.. 1,650  1,650  1,650  1,650 

(c)  Backlog  of  ready  cases 114  414  875  1,521 


The  backlog  for  FY  1973  (414)  will  actually  exceed  the  entire  input  in  FY 
1971  for  the  First  Circuit  (383  cases).  The  cumulative  backlog  for  FY  '74 
(875)  will  exceed  the  current  filings  in  FY  1971  of  the  Tenth  Circuit  (734), 
the  Eighth  Circuit  (713).  the  First  Circuit  (383)  and  will  nearly  equal  that  of 
the  Seventh  Circuit  (902).  And  in  FY  1975  the  cumulative  backlog  (1521)  will 
exceed  the  whole  year's  input  for  FY  1971  of  every  Circuit  except  the  Ninth 
(1936)  and  the  Fifth  (2316).  (See  AO  Table  4,  page  II-9).  Just  the  backlog 
alone  would  exceed  our  own  total  filings  for  FY  '68  (1489).  At  20  cases  per 
week  the  backlog  alone  would  be  the  equivalent  of  76  courtweeks.  On  an  expe- 
rience-demonstrated capacity  of  a  maximum  of  10  weeks  of  actual  Court  sit- 
tings these  76  weeks  would  require  228  judge  weeks  or  a  total  demand  for  78 
visiting  Judges.  These  are  simply  unobtainable  and  a  number  of  weeks  would 
have  to  be  manned  by  panels  made  up  of  a  majority  of  non-Circuit  Judges  of 
the  Fifth  Circuit — a  condition  we  found  out  by  actual  experience  to  be  very 
unsatisfactory  to  the  Bar,  to  the  Court  as  an  institution,  and  to  the  sound  de- 
velopment of  the  law.  But  of  course  one  cannot  consider  just  the  backlog 
(1,521)  and  for  the  Court  to  dispose  of  current  FY  1975  cases  ready  for  sub- 
mission (1,793).  there  would  be  a  total  of  3,314  cases  or  the  equivalent  of  166 
court  weeks  requiring  348  visiting  Judges ! 

We  must  again  sound  the  caveat :  we  know  we  simply  cannot  keep  abreast 
of  this  increased  business  in  FY  1973-75.  Some  backlogs  will  develop.  Indeed, 
unless  some  help  is  forthcoming  without  delay,  we  cannot  even  keep  up  the 
pace  we  have  set  for  ourselves  during  FY  196.8-71  and  which  will  increase  in 
the  current  FY  1972.  On  the  other  hand,  most  of  us  feel  that  with  substantial 
help  made  available  now  we  can — with  safety  to  our  own  health  and  the  qual- 
ity of  justice — increase  our  output. 

ADDITIONAL  AGGRAVATING  ADVERSE  FACTORS 

Approaching  it  purely  from  a  question  of  the  whole  docket  composition,  the 
outlook  is  bleak  with  huge  backlogs  inevitable.  To  the  statistical  averages 
must  be  added  other  adverse  factors  which  makes  it  even  worse. 

EXPEDITING  CRIMINAL  APPEALS 

On  its  own  and  after  much  study  the  Judicial  Council  of  the  Fifth  Circuit 
in  its  January  1972  meeting  adopted  a  formal  plan  for  expediting  criminal  ap- 
peals. 
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Under  the  Plan  the  Court  has  now  adopted  a  stringent  schedule  under  which 
the  most  significant  and  immediate  impact  is  on  the  Judges  themselves.  The 
Court  has  fixed  a  period  of  6  months  as  the  maximum  time  for  disposing  of 
criminal  case.  To  accomplish  this,  internal  procedures  are  set  up  which  are 
streamlined  to  assure  that  no  time  is  lost  and  no  cases  get  in  default  for  fail- 
ure of  counsel  or  court  reporters  to  comply  strictly  with  the  rules.  Most  signif- 
icant, the  Judges  have  pledged  to  dispose  of  every  criminal  case  within  half 
the  time  ordinarily  considered  to  be  prompt  disposition.  With  the  large  number 
of  direct  criminal  appeals  plus  the  post-conviction  cases  projected  for  FY 
1973-75  (see  Table  19),  the  Judges  cannot  meet  this  rigid  time  schedule  and 
keep  up  with  the  balance  of  the  eases  (approximately  58-60%  civil).  Thus, 
by  the  Court's  self-imposed  and  Judicial  Conference-imposed  expediting  man- 
dates the  general  backlog  at  least  of  civil  cases  will  be  more  than  that  proj- 
ected above  (see  Table  20). 

THKEB-JtTDGE  COURT  CASES 

In  addition  to  the  growing  increase  in  the  caseload  of  the  Court  of  Appeals 
itself,  three-judge  court  cases  are  a  substantial  part  of  the  activities  of  Active 
Circuit  Judges.  The  extent  to  which  this  is  such  a  burden  is  shown  below 
which  reflects  the  number  of  three-judge  courts  constituted  by  me  in  the  short 
period  that  I  have  been  Chief  Judge  (since  July  17,  1967).  They  total  512  and 
as  of  February  16,  1971  294  were  pending.  The  breakdown  is  shown  by  dis- 
tricts and  states. 

TABLE  21.— TOTAL  DESIGNATED  3-JUDGE  CASES  SINCE  JULY  17,  1967  TO  FEBRUARY  16,  1972 


State 


Northern 


Districts 


Middle       Southern 


Eastern 


Western 


Total 


Alabama... 

Florida 

Georgia 

Louisiana.. 
Mississippi. 
Texas 


16 

30 

9 

29 

39 

50 

78 

5 

8 

22  .... 

36 

41  .... 

27 

67 

"z 


23 
§0' 


Alabama... 

Florida 

Georgia 

Louisiana.. 
Mississippi. 
Texas 


Total  pending  as  of  February  16, 1972. 


5 

16 

7 

11 

15 

18 

53 

2 

9 

11  .... 

16 

24  .... 

18 

52 
"2' 


18 


55 

118 
91 
90 
58 

100 


Total  designated  since  July  17, 
1967 

512 

TABLE  22.— PENDING  3-JUDGE  CASES 

Districts 

State 

Northern           Middle       Southern 

Eastern 

Western 

Total 

28 
44 
64 
70 
27 
61 


294 


The  workload  on  Active  Judges  ( Senior  Judges  are  available  for  only  a  few 
of  these  cases)  is  shown  by  Table  23  which  has  been  updated  to  February  10, 
1972.  This  shows  the  pending  cases  which  each  of  the  Judges  listed  now  has 
responsibility  for  as  the  presiding  member  of  the  three-judge  panel. 
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Table  23. — Pending  three-judge  courts  by  judges  as  of  February  10,  1972 

Case  load  per  circuit  judge: 

Alabama:  Louisiana: 

Rives 16                    Wisdom 36 

Gewin 5    •                Ainsworth .           34 

Godbold 7  Mississippi: 

Florida:  Coleman 13 

Jones 1                    Clark 14 

Dyer 11  Texas: 

Simpson 19                    Brown 8 

Roney 13                    Thornberry 14 

Georgia:  Goldberg 19 

Tuttle 9                    Ingraham 20 

Bell 27 

Morgan 28 

IMPACT  OF  PRIORITIES  ON  BACKLOG 

Priorities  have  been  fixed  by  the  Court  (many  controlled  by  statutes)  cover- 
ing 24  identifiable  categories,  the  bottom  one  of  which  is  "regular  non-prefer- 
ence civil  appeals"  which  are  processed  for  decision  or  hearing  in  accordance 
with  the  "first-in^first-out  rule".  An  actual  analysis  of  the  docket  for  FY  1971 
(Table  24)  shows  the  total  number  of  preference  cases.  These  comprise  51.8% 
of  the  entire  actual  docket. 

Table  24. — Fiscal  year  1971  filings  by  established  priorities 

Criminal  appeals 544 

1.  Criminal  Appeals  (Rule  45(b)  FRAP) 

2.  Appeals  from  orders  refusing  or  imposing  conditions  of  release 

3.  Difficult  or  widely  publicized  trials 

5.  Organized  Crime  Control  Act 

6.  Selective  Service  Criminal  Cases 

Habeas  corpus  and  section  2255  appeals  (Item  4) 411 

Interlocutory  appeals  (Item  9) 11 

National  Labor  Relations  Board  (Item  10) 106 

Other  agency  review 30 

12.  Immigration  &  Naturalization  Appeals 

15.  Administrative  Orders,  Review  Act  of  1966 
17.  Federal  Trade  Commission  Act 

Mandamus,  prohibition,  etc.  (Item  7) 32 

Certain  Federal  questions 66 

11.  Social  Security  Appeals,  25 

13.  Railroad  Unemployment  Ins.  Act,  7 

14.  Norris-LaGuardia  Act,  21 

16.  Clayton  Antitrust  Act,  13 

Total  preference  cases 1,  200 

Total  filings  fiscal  year  1971 2,  316 

Percentage  of  docket  requiring  preference 51.  8 

The  disturbing  thing  is  how  important  the  so-called  non-preference  cases  are 
or  can  be.  These  would  include  on  a  first-in — first-out  basis :  Civil  Rights,  U.S. 
Civil  not  include  in  priority  list,  Federal  Questions  not  included  in  priority 
list.  Tax  Cases,  Bankruptcy,  Admiralty,  and  Diversity. 

When  backlogs  develop,  priorities  can  mean  almost  a  complete  exclusion  of  a 
case  or  cases.  On  the  expectation  that  110  opinions  per  Active  Judge  is  the 
maximum  output  (unless  significant  help  is  afforded  immediately),  the  proj- 
ected backlog  on  the  projected  input  will  be : 


43-476   O  -  75  -  25 
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TABLE  25.— PROJECTED  BACKLOG  WITH  OR  WITHOUT  SCREENING  ON  BASIS  OF  110  OPINIONS 

PER  ACTIVE  JUDGE 

(Excluding  school  cases  or  opinions  in  administrative  matters) 


1972 


Fiscal  year 


1973 


1974 


1975 


On  basis  of  110  opinions  per  active  judge: 

(a)  Ready  cases  remaining  for  hearing  or  submission 1,764  2,064  2,525           3,171 

(b)  Less:  Maximum  110  cases  (opinions)  per  15  active  judges 1,650  1,650  1,650           1,650 

(c)  Backlog  of  ready  cases 114  414  875 


1,521 


The  following  table  ^  illustrates  how  priorities  work  to  cut  off  cases  entirely 
once  the  maximum  output  of  the  Judges  is  reached. 


TABLE  26.-FISCAL  YEAR 

IMPACT  OF 

PRIORITIES  ON  BACKLOG 

1972 

1973 

1974 

1975 

Cumu- 

Cumu- 

Cumu- 

Cumu- 

Cases 

lative 
total 

Cases 

lative 
total 

Cases 

lative 
total 

Cases 

lative 
total 

Direct  criminal.- 

429  _. 

'"'"706" 

474  _. 
306 

'"""780" 

513  .. 
332 

""""845" 

558  ... 
360 

Habeas  corpus 

277 

918 

2255 

91 

797 

101 

881 

109 

954 

120 

1,038 

Social  Security 

14 

811 

16 

897 

17 

971 

18 

1,056 

Civil  rights 

92 

903 

101 

998 

109 

1,080 

119 

1,175 

U.S. civil 

122 

1,025 

134 

1,132 

146 

1,226 

158 

1,333 

Other  agency 

16 

1,041 

19 

1,151 

20 

1,246 

22 

1,355 

Federal  question 

309 

1.350 

341 

1,492 

370 

1,616 

403 

1,758 

Tax 

99 

1.449 

109 

1,601 

118 

1,734 

129 

1,887 

Bankruptcy 

26 

1,475 

29 

1,630 

32 

1,76b 

34 

1,921 

National  Labor  Relations 

Board..                .  . 

62 

1,537 
1,551 

68 
16 

1,698 
1,714 

74 
17 

1,840 
1,857 

78 
18 

1,999 

Admiralty 

14 

2,017 

Diversity 

213 

1,764 

236 

1,950 

255 

2,111 

279 

2,296 

Maximum  cases  which 

can  be  calendared 

for  screening  or 

Opinions  per  active  judge:  oral  argument 

100X15 1,500 

105X15 1,575 

110X15 1,  650 

115X15 1,725 

Thus,  on  the  illustrative  listing  of  priorities  (see  Note  6)  the  line  drawn 
across  the  columns  shows  that  in  FY  1973  all  NLRB,  Admiralty  and  Diversity 
cases  will  be  excluded.  In  FY  1974,  priorities  will  exclude  all  Tax,  Bankruptcy, 
NLRB,  Admiralty  and  Diversity  cases.  And  in  FY  1975  it  will  exclude  a  major 
portion  of  non-priority  federal  question  cases  and  all  Tax,  Bankruptcy,  NLRB, 
Admiralty  and  Diversity  cases.  What  is  worse,  with  the  operation  of  the  prior- 
ities, some  or  all  of  these  cases  may  never  be  reached,  because  while  they 
would  go  over  to  the  succeetling  year  to  be  calendared  on  the  first  come,  first 
out  basis,  some  or  all  could  be  "frozen  out"  in  the  succeeding  year  as  the 
51.4%  of  priority  cases  in  themselves  exceed  the  total  maximum  Judge  output 
(1650  cases). 

THE   WORKLOAD  AHEAD  DEMANDS  IMMEDIATE  BELIEF 

Although  we  again  emphasize  that  we  cannot  hope  to  cope  completely  with 
these  projected  explosive  increases,  the  magnitude  of  tlie  problem  is  well  illus- 
trated by  App.  J  which  shows  the  projected  workload  per  Active  Judge  (on 
the  basis  of  60%  Summary  II's)  in  terms  of  opinion  writing  and  participation 
as  a  panel  member  in  Summary  II  cases,  those  orally  argued  and  Administra- 


"  Special   Note  :   The  table   was  worked  up  for  the   Court's  use   as  an  illustration  and 
does  not  list  the  categories  in  the  correct  order  of  priority. 
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tive  and  School  Cases.  Assuming  no  backlog  the  workload  pe  rJudge  runs  from 
^77,  FY  1972  to  65S,  FY  1975.  Acknowledging  that  we  cannot  hope  to  cope 
with  all  of  the  increase  year  by  year  the  Court  does  wish  to  increase  its  out- 
put to  the  maximum  extent  of  human  physical  resources  and  the  creditable 
performance  of  just  and  fair  dispositions. 

TO  MINIMIZE  BACKLOGS  HELP  18  NEEDED  NOW 

We  must  find  ways  by  which,  without  sacrifice  of  quality  and  no  possible  ab- 
dication of  independent,  judicial  responsibility,  the  Judges'  output  can  be 
markedly  increased.  Our  own  experience  indicates  that  the  most  likely  source 
of  expansion  of  increased  productivity  will  come  through  intensified  screening, 
and  increased  effectiveness  of  Summary  II's  without  oral  argument.  This  can 
only  happen  by  the  availability  and  full  utilization  of  adequate  supporting 
staffs,  both  legal  and  secretarial,  to  the  Judges  and  to  the  Court  as  a  whole  in 
the  performance  of  judicial  responsibilities. 

PERSONNEL  REQUESTED  FOR  JUDGE'S   STAFF 

As  shown  in  the  excerpt  from  the  Judicial  Conference  Report  (see  page  83) 
Part  (a)  covers  increase  in  the  Judge's  staff  to  provide  an  additional  secre- 
tary, law  clerk  and  clerical  assistant  for  each  active  Circuit  Judge  (with  some 
additions  for  the  Chief  Judge).  Although  these  approved  positions  depend  only 
on  funding  and  no  substantive  legislation  is  required  or  proposed  we  mention 
these  because  of  the  responsibility  which  the  Senate  Committee  on  the  Judici- 
ary has  in  assuring  that  there  is  not  a  near  breakdown  in  the  Fifth  Circuit. 
All  recognize  the  working  necessity  of  the  Congress  acting  through  its  commit- 
tees. But  the  urgent  seriousness  of  our  plight  transcends  the  technical  confines 
of  committee  structures.  No  committee  is  in  a  better  position,  nor  it  seems  to 
us  has  a  greater  obligation,  to  sound  this  sense  of  urgency  to  the  Senate  Com- 
mittee on  Appropriations,  to  the  Senate  and  the  Congress  than  this  distin- 
guished Subcommittee  dedicated  to  improvement  in  judicial  machinery.  Cer- 
tainly "improvement"  encompasses  action  to  prevent  a  breakdown  or  failure  in 
the  machinery. 

PERSONNEL  FOR  SERVING  THE  WHOLE  COUET 

This  is  covered  in  Part  ( b )  and  calls  for  the  following : 

Total 

(1)  Chief  staff  attorney 1 

(2)  Additional  staff  attorneys  (5) 8 

(3)  Secretaries  for  staff  law  clerk's  office  (3) 4 

(1)  CJiief  Staff  Attorney. 

(2)  Five  additional  Staff  Attorneys:''  This  project  contemplates  the 
establishment  within  the  Court's  structure  of  a  Staff  Attorney's  office.  It  is  es- 
sential, we  think,  to  get  away  from  the  concept  of  either  pro  se  clerks  or  law 
clerks  to  the  Court.  The  prestige  of  these  people  needs  to  be  enhanced.  Each  of 
the  Staff  Attorneys  should  be  a  mature  person  compensated  in  the  range  of 
$15,000.  The  Chief  Stiiff  Attorney  should  have  maturity,  exceptional  manage- 
rial profe.s.sional  attainments  and  supervisory  ability.  Compensation  should  be 
in  the  range  of  $25,0OO-$30,00O. 

In  our  screening  procedure  we  have  used  the  present  3  pro  se  clerks  (at- 
tached to  the  Clerk's  ofiice)  very  effectively  in  the  handling  of  pro  se  matters, 
certificates  of  probable  cause  and  in  forma  pauperis  applications,  habeas,  §2255 
cases,  and  in  direct  criminal  appeals.  This  has  demonstrated  that  staff  clerks 
are  a  most  effective  tool.  They  should  be  asssigned  to  the  Court  as  an  institu- 
tion where  they  can  work  closely  together  under  competent  supervision.  But 
they  need  to  be  adequate  in  number  and  receive  compensation  which  will  at- 
tract the  persons  having  the  required  professional  resources. 

The  pressure  for  expediting  criminal  appeals  discussed  above  offers  both  the 
most  immediate  need  and  opportunity  to  exploit  fully  the  professional  talents 
of   such   a  group.   Under   the   Court's   commitment  to   dispose  of   these   cases 


'  To  meet  the  ever-growing  docket  we  have  been  afforded  three  so-called  pro  se  clerks 
who  are  lawyers  attached  to  the  Clerk's  office.  The  five  requested  In  this  project  are  In 
addition  so  that  as  the  table  shows,  there  would  be  a  total  of  8  Staff  Attorneys. 
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within  6  months  (not  an  average,  but  in  fact  in  6  months)  and  a  pledge  by 
the  Judges  to  dispose  of  the  opinions  within  one-half  the  ordinary  time,  it  will 
be  essential  that  every  criminal  case  (direct  and  post-conviction)  be  carefully 
analyzed  in  advance  of  submission  to  the  Judge  and  his  staff  by  the  Staff  At- 
torneys. This  would  most  often  take  the  form  of  legal  research  leading  to  a 
memorandum  for  use  by  the  Judges  in  drafting  opinions.  In  the  screening 
process  the  Judge  would  then  be  able  to  determine  readily  whether  it  should 
be  classed  for  oral  argument  (Class  III  or  IV)  or  disposed  of  as  Summary  II. 
On  studying  the  record  and  briefs,  the  Judge  would  have  the  Staff  Attorney 
for  ready  consultation.  In  the  meantime,  this  would  free  the  Judges'  own  staff 
of  law  clerks  (presently  2  and  3  as  now  requested  in  the  pending  budget)  for 
memoranda  in  advance  of  oral  argument  in  the  cases  classed  III  and  IV  and 
the  preparation  of  drafts  in  the  cases  heard  on  oral  argument  and  assigned  to 
that  Judge  for  opinion-writing. 

It  is  certain  as  anything  can  be  that  unless  the  nation  is  prepared  to  accept 
the  prospect  of  scandalous  backlogs  under  the  present  system  of  appeal  as  a 
matter  of  right  in  every  federal  case  the  system  is  going  to  break  down.  The 
hope  is  to  learn  how  to  employ  and  effectively  use  paralegals  under  competent 
direct  supervision  which  does  not  infringe  upon  the  Judges'  inescapable  sole 
responsibility  and  judicial  independence.  Staff  Attorneys  of  a  high  professional 
order  are  an  answer,  an  answer  which  needs  to  be  fully  exploited. 

The  Fifth  Circuit  has  a  need  for  this  help  that  is  critical.  The  Fifth  Circuit 
has  proved  that  it  can  innovate  and  make  new  ideas  work.  The  Court  is  confi- 
dent that  it  can  make  this  idea  work,  and  without  such  assistance  we  are  cer- 
tainly headed  for  serious  trouble. 

(3)  Secretaries  for  Staff  Law  Clerk's  Office:  This  is  a  perfectly  obvious 
request  to  enable  these  professionals  to  perform  professional  duties  without 
subjecting  them  to  the  tedious  and  wasteful  operations  of  being  their  own  typ- 
ists. As  described  above  it  is  essential  that  the  flow  of  the  cases  move  without 
delay  and  in  a  way  by  which  the  preliminary  analysis,  recommendation,  pro- 
posed drafts,  etc.  of  the  Staff  Attorneys  can  be  effectively  employed  by  the 
Judge.  This  means  a  tremendous  amount  of  stenography.  But  stenography  is 
cheaper  than  backlogs. 

We,  therefore,  earnestly  assert  that  each  of  the  positions  in  Subpart  (b)  are 
needed  and  can  be  effectively  employed,  and  will  enable  the  Court  to  continue 
increased  output. 

Of  course,  there  would  be  added  costs  for  such  things  as  furniture,  fixtures, 
supplies.  Undoubtedly  the  Administrative  Office  is  in  the  best  position  to  give 
estimates  on  this. 

But  on  the  estimate  of  the  new  added  costs  of  $129,000  above  and  adding  a 
liberal  25%  overhead  the  aggregate  of  the  estimated  $161,000  is  small  indeed. 
It  is  small  in  terms  of  what  can  be  accomplished,  more  so,  in  what  can  be 
avoided — backlogs  and  breakdowns,  complete  or  partial — and  small  in  contrast 
to  costs  incurred  for  additional  judgeships. 

PROBABLE  COSTS  FOR  LEGAL  ASSISTANTS  TO  COURT 

Although  the  Judicial  Conference  Budget  Report  states  the  estimated  cost  at 
$208,000,  the  direct  costs  stated  in  round  numbers  would  appear  to  be  as  fol- 
lows: 


Chief  staff  Attorney 

Staff  Attorneys; 

Five  additional 

Three  present  pro  se 

Secretaries: 

Three  additional 

One  clerk's  office 

Subtotal 

Total  present  and  new 176,  700 


Present  clerk's 
payroll 

New 

commitment 

$30, 000 

75, 000 

$39, 000 

24,000 

8,700  . 

47,  700 

129.  000 
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The  Congress  is  fully  informed  as  to  the  initial  costs  of  each  new  Judgeship. 
High  as  are  these  initial  costs  there  is  a  recurring  annual  expense  for  the  sup- 
port of  the  Judge,  his  oflSce  and  his  staff.  On  the  conservative  estimate  that  3 
additional  judgeships  vpould  be  needed  to  handle  these  projected  increases  the 
annual  cost  vpould  be  not  less  than : 

Three  judges $127,500 

Six  law  clerks 78,  000 

Three  secretaries 36,  000 

Total 241,500 

If  additional  personnel  part  (a)  is  funded: 

Three  law  clerks 40,  000 

Three  secretaries 33,  000 

Subtotal 73,000 

Total 314,  500 

PROPOSED  STAFF  LEGAL  ASSISTANTS  TO  COURT  OF  APPEALS  FURNISHES  EXPERIENCE 

FOR   NATIONWIDE  ADAPTATION 

Although  as  approved  by  the  Judicial  Conference  and  as  covered  in  the  pro- 
posed substantive  legislation  this  is  for  the  Fifth  Circuit  alone,  the  Fifth  Cir- 
cuit will  not  be  the  lone  gainer.  Circuit  realignments  are  bound  to  come.  The 
simple  statistics,  Circuit  and  nationwide,  show  that  unless  the  system  is  to 
break  down  of  its  sheer  weight  in  the  proliferation  of  new  Circuits  some  very 
drastic  and  novel  changes  must  be  made.  The  most  likely  solution  is  bound  to 
be  in  the  form  of  additional  supporting  personnel  composed  of  highly  trained, 
adequately  compensated  professionals  with  suflScient  administrative  and  secre- 
tarial support. 

What  the  Fifth  Circuit  will  learn  in  the  use  of  this  organized  staff  of  Legal 
Assistants  to  the  Court  will  be  of  great  value  to  other  Circuits,  no  matter  how 
realigned.  The  characteristic  of  the  handling  of  the  juducial  machinery  is  that 
we  always  wait  until  the  crisis  is  at  hand  and  chaos  is  approching.  Facing  the 
staggering  prospect  of  38,875  appeals  in  all  the  Courts  of  Appeals  in  FY  1981 
(see  Tables  1  and  18)  and  the  equally  staggering  prospect  of  35  additional 
Courts  of  Appeals  if  the  structure  is  to  be  simply  the  traditional  one  of  a  9- 
Judge  Court  (see  page  28),  it  is  the  part  of  good  sense  and  good  management 
to  explore  for  new  methods  and  then  exploit  them  fully  in  practice  to  deter- 
mine their  strength  and  weaknesses  for  use  or  adaptation  by  others.  No  longer 
is  the  Fifth  Circuit  the  sole  source  of  concern.  Now  there  are  a  number  of 
Courts  of  Appeals  facing  problems  equally  acute  and  nearly  all  of  them  trans- 
late in  terms  of  increased  input  and  the  need  for  increased  output. 

CIRCUIT  REALIGNMENTS  MUST  COME 

Unless  they  are  to  be  repeated  every  five  or  ten  years  Circuit  realignment 
must  be  done  after  an  intelligent  inquiry  in  depth.  The  Commission  charged 
with  the  responsibilities  under  S.  J.  Res.  122  can  supply  that  intelligent  direc- 
tion and  recommendation  for  subsequent  congressional  action.  In  the  mean- 
time, the  Fifth  Circuit,  restricted  as  it  is  under  the  statute  to  a  Court  of 
fifteen  active  Judges,  but  still,  with  the  sole  responsibility  for  the  whole  of  the 
Circuit,  faces  demonstrable  burdens  which  it  cannot  meet  in  full.  Until  Circuit 
realignment  is  an  accomplished  fact  and  necessary  judgepower  is  afforded  and 
deployed  by  Congressional  action  the  Court  is  faced  for  FY  1973-75  with  a 
real  emergency.  It  must  have  help.  It  must  have  help  now. 


Statement  and  Resolution,  Judicial  Council,  Fifth  Circuit 

The  Fifth  Circuit  along  with  other  circuits  is  faced  with  awesome  prospects. 
In  1960  the  case  filings  were  584.  In  FY  1971,  the  year  just  closed,  they  were 
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2077.  In  the  first  quarter  of  the  current  year  1972  filings  have  gone  up  another 
25%  for  a  projected  numerical  increase  of  519  to  make  a  total  of  2596. 

The  situation  is  grave.  By  separate  resolution  we  have  endorsed  without  res- 
ervation HR  7378  for  circuit  realignment.  But  even  with  early  enactment  of 
the  bill,  the  appointment  of  the  Commission,  the  comprehensive  investigation 
contemplated,  the  making  of  its  report  and  action  thereon  by  the  Congress,  the 
time  would,  in  our  opinion,  run  a  minimum  of  two  years.  Considering  that 
almost  every  conceivable  realignment  of  the  states  comprising  the  Fifth  Circuit 
will  call  for  added  Judgeships,  the  time  would  in  all  likelihood  stretch  into  at 
least  a  third  year  through  FY  1975. 

In  that  inerim  things  would  become  critical,  for  on  the  most  conservative 
projections  in  the  next  three  years,  filings  will  increase  to  2794,  2990,  and  3188 
(FY  1973-75)  to  produce  cumulative  backlogs  of  714  in  FY  1973,  1325  in  FY 
1974,  and  2121  in  FY  1975.  As  a  result,  this  Circuit  will  be  virtually  unable  to 
handle  any  cases  other  than  those  falling  within  categories  of  cases  which 
Congress  has  invested  with  a  priority  status. 

The  Council  therefore  directs  the  Chief  Judge  to  bring  this  to  the  attention 
of  the  Judicial  Conference  of  the  United  States  at  the  October  1971  meeting 
with  the  request  that  the  Conference  and  its  Committees  communicate  the 
Fifth  Circuit's  sense  of  the  urgency  of  the  situation  to  all  those  in  a  position 
of  responsibility  in  the  Executive  and  Legislative  Branches. 

Attest : 

Edwabd  W.  Wadsworth, 
Clerk,  U.S.  Court  of  Appeals  for  the  Fifth  Circuit. 

The  following  motion  was  moved  by  Judge  Wisdom,  seconded  by  Judge  Ain- 
sworth,  and  unanimously  adopted  : 

The  number  of  appeals  in  federal  courts  have  increased  to  the  point  where 
under  the  existing  circuit  system  the  federal  administration  of  justice  is  in 
danger  of  breaking  down  from  the  overload.  All  filings  increased  from  3,889  in 
F.Y.  1960  to  10,748  in  F.Y.  1970,  and  for  1980  filings  of  34,881  are  projected.  In 
the  Fifth  Circuit,  appeals  increased  from  577  in  1960  to  2,077  in  1971  to  2596 
(projected)  for  this  year.  The  most  conservative  arithemetic  projections  dis- 
close that  by  F.Y.  1973  this  Circuit  will  be  virtually  unable  to  handle  any 
cases  other  than  those  falling  within  categories  of  cases  which  Congress  has 
invested  with  a  priority  status. 

Despite  this  imbalance  in  the  system,  there  has  been  no  realignment  of  the 
circuits  in  over  eighty  years  except  for  the  establishment  of  the  Tenth  Circuit. 

The  Administrative  OflSce,  after  a  careful  survey  of  all  the  circuits,  con- 
cluded that  for  this  court  to  continue  functioning  effectively  seven  judges 
should  be  added  to  the  court. 

This  Judicial  Council  holds  strongly  to  its  prior  formal  determination  that 
to  increase  the  number  of  its  judges  beyond  fifteen  would  diminish  the  quality 
of  justice  in  this  Circuit  and  the  effectiveness  of  this  Court  to  function  as  an 
institutionalized  federal  appellate  court. 

The  Congress  now  has  before  it  H.R.  7378  to  establish  a  Commission  on 
Revision  of  the  Judicial  Circuits  of  the  United  States. 

Be  it  resolved  therefore.  That  the  Judicial  Council  of  the  Court  of  Appeals 
for  the  Fifth  Circuit,  without  any  reservations,  endorses  H.R.  7378  as  an  indis- 
pensable first  step  toward  improvement  in  the  federal  circuit  court  system.  To 
remove  any  doubt  as  to  the  Commission's  authority,  the  Council  recommends 
that  the  bill  be  amended  so  that  it  will  state  explicitly  that  the  Commission 
may  recommend,  where  needed,  the  appointment  of  additional  judges  along 
with  the  geographical  reorganization  of  the  circuits. 

Attest : 

Edward  W.  Wadsworth, 

Clerk. 


373 


71 


<u  — 

QOtJ   o 

3  03  cn 


5  =  1 


< 

o 

a. 


00 

o 


o 

a. 


CO 


o 

z 
< 


a 
o 


o 
cc 

o 

< 
z 
o 


a 

< 


2?- 


— -o-a 

<  =  i 


E2 


<"  ST. 
a>  O) 

t-   DO 
0.-0 


^^0-^CMC> 


CO  ^  to  o  r^  ^»- S^ 
•-I ,— .  irj  o  •-•  o  o 

CO        ^  to.— «  .— I  CO 


^^     1  r^  <^ 


c^oooomooooco'**'^ 


oot-u-u-oot/jZl— Q 


374 


72 

PERCENTAGE  INCREASE  IN  CIVIL  AND  CRIMINAL  TRIALS  AND  INCREASE  IN  APPEALS— FIFTH  CIRCUIT  FISCAL 

YEAR  1961-69 


Number  of 

Total  civil 

judgeships 

and 

Total 
trials 

criminal 
appeals  filed 

Civil 
trials 

Civil 
appeals 

Criminal 
trials 

Criminal 
appeals 

Fiscal  year 

Circuit 

District 

1961 

7 

33 

1,770 

512 

1,159 

408 

611 

104 

1962 ._.. 

9 

45 

1,975 

529 

1,328 

422 

647 

107 

1963 

9 

45 

2,227 

679 

1,463 

528 

764 

151 

1964 

9 

45 

2,154 

818 

1,418 

687 

736 

131 

1965 

9 

45 

2,292 

879 

1,596 

702 

696 

177 

1966 

9 

45 

2,478 

873 

1,669 

664 

809 

209 

1967 

13 

58 

2,703 

949 

1,869 

703 

834 

246 

1968 _ 

13 

58 

2,960 

1,159 

2,034 

820 

926 

339 

1969 _ 

15 

58 

3,162 

1,372 

2,257 

l,v,49 

905 

323 

Percent  change  1969 

over  1961 

114.3 

'5.8 

78.6 

168.0 

94.7 

157.1 

48.1 

210.6 

Note.— Beginning  with  1962  the  number  of  appeals  in  each  year  under  each  category  have  been  reduced  by  the  number 
disposed  of  by  consolidation. 

Source:  1970  Shafroth  Survey. 
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Administrative  Office  of  the  U.S.  Courts, 

Washington,  D.C.,  February  7,  1972. 
Hon.  Spiro  T.  Agnew, 
President,  U.S.  Senate, 
Washington,  D.C. 

Dear  Mr.  President  :  Pursuant  to  an  action  of  the  Judicial  Conference  of 
the  United  States,  taken  at  its  meeting  on  October  28  and  29,  1971,  authorizing 
its  Committee  on  the  Budget  to  suggest  appropriate  legislation  on  the  subject 
of  providing  for  legal  assistants  in  the  Courts  of  Appeals  of  the  United  States, 
the  attached  draft  bill  as  approved  by  that  Committee  is  transmitted  herewith 
for  appropriate  referral  and  the  consideration  of  the  92nd  Congress. 

The  purpose  of  the  draft  bill  is  to  enable  the  Judicial  Conference  to  author- 
ize Courts  of  Appeals  to  appoint  legal  assistants  to  the  court  who  would  have 
sufficient  professional  experience  and  legal  background  to  qualify  such  attor- 
neys to  perform  the  function  of  making  the  preliminary  examination  of  all 
matters  tiled  with  the  court ;  identify  the  issues  raised ;  distinguish  these  sub- 
stantial issues  requiring  more  extended  review  by  the  court  from  insubstantial 
cases  requiring  less  deliberation ;  settling  preliminary  procedural  matters  inci- 
dent to  appeals  which  now  divert  the  time  of  judges  away  from  their  substan- 
tial tasks ;  and  otherwise  performing  screening  procedures  necessary  to 
expedite  the  task  of  the  judges  in  reaching  the  substance  of  the  matters  pre- 
sented to  the  court. 

It  is  anticipated  that  such  legal  assistants  would  receive  salaries  commen- 
surate with  the  high  demands  of  their  legal  duties  and  with  the  experience 
and  scholastic  qualifications  which  would  be  imposed.  Such  officers  would  per- 
form these  screening  services  for  the  entire  court  and  are  to  be  distinguished 
from  law  clerks  who  are  on  the  personal  staff  of  individual  judges.  The  latter 
are  usually  newly  graduated  law  students  without  prior  experience  in  law 
practice  who  spend  a  brief  tenure,  usually  a  year,  with  the  individual  judge  to 
perform  research.  Legal  assistants,  on  the  other  hand,  would  be  permanent 
staff  attorneys  to  the  entire  court  with  higher  qualification  standards  neces- 
sary to  the  duties  which  they  would  perform. 

The  necessity  of  appointing  staff  attorneys  as  legal  assistants  to  the  court  is 
evidence  in  large  measure  by  the  magnitude  of  judicial  business  faced  by  the 
courts  of  appeals,  especially  those  with  the  highest  volume  of  filings.  Overall 
since  1961,  the  appeal  filings  in  the  eleven  judicial  circuits  have  increased  by 
204%.  The  volume  since  1968  alone  has  increased  51%.  Though  the  disposi- 
tional rate  of  the  courts  has  been  constant,  the  overall  increase  in  the  pending 
caseload  is  289%  greater  than  fiscal  year  1961. 

The  request  for  the  assistance  of  staff  attorneys  to  perform  the  function  of 
preliminary  processing  of  matters  filed  with  the  court  originated  with  the 
Chief  Judge  of  the  Court  of  Appeals  for  the  Fifth  Circuit.  That  court  has 
ranked  first  in  filings  among  the  eleven  judicial  circuits  and  covers  a  vast  geo- 
graphical territory  from  Texas  to  Florida.  The  Fifth  Circuit  first  demonstrated 
to  the  Conference  an  urgent  need  for  legal  assistants  to  this  court  who  could 
handle  the  preliminary  processing  of  matters  submitted  to  the  court  and  reduce 
the  valuable  time  of  its  15  active  and  4  senior  judges  which  can  be  more 
wisely  deployed  in  deciding  the  merits  of  the  litigation  before  them. 

It  might  be  noted  that  under  the  provisions  of  this  draft  bill,  prior  approval 
of  the  Judicial  Conference  is  required  before  any  such  position  of  judicial 
assistant  is  established.  (We  would  anticipate  their  limited  use  at  this  time 
only  in  courts  of  appeals  having  the  greatest  case  volume.)  The  legal  assist- 
ants will  be  appointed  by  and  be  removable  by  the  court  itself.  Under  the  pro- 
visions of  Section  604(a)(5),  the  Director  of  the  Administrative  Office  would 
set  the  salaries  and  qualifications  of  these  employees  with  the  approval  of  the 
Judicial  Conference.  The  exact  range  of  salaries  would  presumably  be  a  sub- 
ject of  a  reference  in  the  Judicial  Appropriation  Act. 
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It  seems  clear  without  express  mention  that  these  new  oflScers  could  be  sub- 
ject to  the  usual  benefits  of  federal  employment  such  as  retirement,  health  and 
life  insurance  benefits,  and  the  like  as  well  as  specific  provisions  dealing  with 
salaries  administratively  fixed  (see  5  U.S.C.  5307). 

Representatives  of  this  otfice  will  be  pleased  to  provide  additional  informa- 
tion that  is  necessary. 
Sincerely, 

Rowland  F.  Kirks,  Director. 

A  BILL  To  provide  for  the  appointment  of  legal  assistants  In  the  Courts  of  Appeals  of 

the  United  States 

Be  it  enacted  hy  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America  in  Congress  assembled,  That  Chapter  47  of  title  28,  United 
States  Code,  is  amended  by  adding  the  following  new  section  : 

"§714.  Legal  assistants. 

"(a)  A  court  of  appeals  may  appoint  necessary  legal  assistants  to  positions 
authorized  by  the  Judicial  Conference  of  the  United  States  who  shall  be  sub- 
ject to  removal  by  the  court.  Such  legal  assistants  shall  perform  such  duties 
as  the  court  shall  determine  involving  the  preliminary  processing  of  matters 
filed  in  such  court. 

"(b)  The  compensation  of  legal  assistants  shall  be  fixed  pursuant  to  section 
604(a)(5)  of  this  title,  and  the  approval  of  the  Judicial  Conference  of  the 
United  States  shall  be  required  prior  to  the  establishment  of  each  such  posi- 
tion." 

Sec.  2.  The  analysis  of  Chapter  47  is  amended  by  adding  immediately  follow- 
ing, "713.  Criers,  bailiffs  and  messengers."  the  following  new  material : 

"714.  Legal  assistants." 

PROJECTED  WORKLOAD  PER  ACTIVE  JUDGE  ON  BASIS  OF  60  PERCENT  SUMMARY  II 's,  FISCAL  YEAR  1972-75 

1972        1973        1749        1975 

I.  Summary  calendared  cases: 

(a)  Opinions  or  dispositions  as  initiating  judge 71  78  84  92 

(b)  Participations  in  opinions  or  dispositions  of  other  panel  members 142  156  168  184 

(c)  Subtotal  summary  calendared  cases 213         234         252  276 

II.  Orally  argued  cases: 

(a)  Opinion  or  disposition  as  writing  judge __. 47  52  53  61 

(b)  Participations  in  opinions  or  dispositions  of  other  panel  members 94         104         112  122 

(c)  Subtotal  oral  argument  cases 141  156  168  183 

III.  School  cases: 

(a)  Opinion  or  disposition  as  writing  judge .._ 10  11  12  13 

(b)  Participations  in  opinions  or  dispositions  of  other  panel  members 20  22  24  26 

(c)  Subtotal  school  cases 30  33  36  39 

IV.  Total  opinions.. 128         141         152  166 

V.  Total  participations 256         282         304  332 

VI.  Total  opinions  or  participations. _ 384         423         456  498 

VII.  Administrtive-interim  matters _ 93  110  130  155 

VIII.  Total  matters  participated  in  per  judge 477         533         586  653 

IX.  Weeks  of  court  at  20  cases  per  week _ _.  7  8  8  9 
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Supplement  Statement  of  John  R.  Beown,  Chief  Judge,  U.S.  Court 
OF  Appeals,  Fifth  Circuit,  Houston.  Tex. 

Significant  figures  (based  on  three-fourths  of  fiscal  year  1972) 

(1)  New  filings  (percent) +19.  7 

(2)  Summary  II's: 

Cases +1,029 

Percent +57.  8 

Equivalent  (86  weeks) i  17 

(3)  1972  performance  (cases) : 

Standing  panel 241 

Regular  calendar 447 

Summary  II's 1,  029 


Total 1,717 

Equivalent: 

86  at  20 .  117 

68  at  25 1  14 

Cases  closed: 

First  three-fourths 2,  007 

Percent +30.  6 

(4)   Opinions  (cases) : 

Fiscal  year  1971 1,  661 

Fiscal  year  1972 1,  922 

Percent 15.  7 

1  Per  active  judge. 

Per  curiam 

Rule  21          (percent)  Signed 

Summary  II 35.4                  45.1  19.3 

Regular ..._ 15.4                  32.5  52.0 


Total.... ..._ 27.1  39.9  33.0 


(5)  PROJECTIONS  FISCAL  YEAR  1973-75  REVISED  DOWNWARD  (APPROXIMATELY  100)  FROM  TABLE  1  (PAGE  14) 

Fiscal  year  Table  1  Mar.  31,  1972 

1972 

1973 _ _ 

1974 

1975 


2,596 

2,486 

2,794 

2,675 

2,990 

2,863 

3,188 

3,052 

(6)  PROJECTIONS  ADDITIONAL  DISTRICT  JUDGESHIPS 

By  1975 

By  1980 

Fifth  Circuit.. 

+28  .... 
+50 

Nation  I 

+130 

1  Administrative  Office  estimate. 
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NUMERICAL  AND  PERCENTAGE  MAKEUP  OF  DOCKET  BY  STATES,  FISCAL  YEAR  1970  AND  1971,  AND  PROJECTION 

FOR  FISCAL  YEAR  1972 


Texas _ 

Florida 

Georgia.. 

Louisiana.. _ 

Alabama. -_ 

Mississippi 

Canal  Zone  and  Federal  Power  Commission 

Total 1,748         100.0         2,037  100.0 

'  Projected  on  fiscal  year  1971  percentage  basis  and  estimated  2,486  appeals  in  fiscal  year  1972. 

SECTION  I— CLASSIFICATION  BREAKDOWN  IN  NUMBERS  AND  PERCENTAGES 


Fiscal  yea 

rl970 

Fiscal  yea 

rl971 

Fiscal  year 

19721 

Number 

Percent 

Number 

Percent 

Number 

Percent 

492 

28.1 

5% 

29.2 

726 

29.2 

443 

25.4 

502 

24.6 

612 

24.6 

264 

15.1 

316 

15.6 

388 

15.6 

264 

15.1 

300 

14.8 

368 

14.8 

162 

9.3 

181 

8.9 

221 

8.9 

114 

6.5 

135 

6.6 

164 

6.6 

9 

0.5 

7 

0.3 

7 

0.3 

2,486 


100.0 


Class 


Fiscal  yea 

rl969 

Fiscal  yea 

rl970 

Fiscal  yea 

r  1971 

Fiscal  year 
(9  mos 

1972 
.) 

Number 

Percent 

Number 

Percent 

Number 

Percent 

Number 

Percent 

218 
265 
184 

32.7 
39.7 
27.6 

452 
506 
229 

38.1 
42.7 
19.2 

652 
622 
154 

45.7 
43.5 
10.8 

795 
397 
127 

60.3 

30.1 

9.6 

I  and  IL... 

Ill 

IV 

Total 


667 


100.0 


1,187 


100.0 


1,428 


100.0 


1,319 


100.0 


SECTION  II— FISCAL  YEAR  1972  ONLY 


First  half 


Last  half  (3  months) 


Overall 


Class 

Number 

Percent 

Number 

Percent 

Number 

Percent 

1  and  II.. 

540 

63.5 

26.9 

9.6 

255 
168 

45 

54.5 

35.9 

9.6 

795 
397 
127 

60  3 

ML... _ 

IV 

229 
82 

30.1 
9.6 

Total 

851 

100.0 

468 

100.0 

1,319 

100.0 

SUMMARY  OF  CLASSIFICATION  AND  SUBJECT  MATTER  OF  CASES  SCREENED,  JULY  1,  1970  TO  JUNE  30,  1971 


Subject  matter 


IV 


Total 


Percent  of 

ll'sto  total 

cases 


Direct  criminal 2 

Habeas  corpus 

Section  2255.... 1 

Civil: 

Private  civil _.  .. 

U.S.  civil 

Tax 

Bankrupty 

NLRB _. 

Other  agency 

Civil  rights 1 

Admiralty 

Total 4 


177 

138 

28 

345 

51.9 

167 

53 

4 

224 

74.5 

63 

10 

1 

75 

85.3 

126 

222 

75 

423 

29.8 

40 

56 

14 

110 

36.4 

17 

53 

10 

80 

21.3 

7 

13 

2 

22 

31.8 

20 

24 

6 

50 

40.0 

4 

7 

2 

13 

30.8 

21 

42 

10 

74 

29.7 

6 

4 

2 

12 

50.0 

648 


622 


154 


1,428 


45.4 
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SUMMARY  OF  CLASSIFICATION  AND  SUBJECT  MATTER  OF  CASES  SCREENED,  JULY  1,  1971  TO  MARCH  31,  1972 

(9  MONTHS) 


Subject  matter 


IV 


Total 


Percent  of 

i  I 's  to  total 

cases 


Direct  criminal 

Habeas  corpus 

Section  2255 

Civil: 

Private  civil  (division). 

Private  civil  (Federal).. 

U.S.  civil 

Tax 

Bankrupty 

NLRB 

Social  security 

Other  agency 

Civil  rights 

Admiralty 

Total 


216 

92 

14 

322 

67.1 

190 

32 

4 

226 

84.0 

71 

3 

1 

75 

94.6 

77 

66 

23 

166 

46.4 

82 

63 

36 

181 

45.3 

32 

32 

15 

79 

40.5 

31 

28 

7 

66 

47.0 

12 

5 

1 

18 

66.7 

23 

20 

4 

47 

48.9 

10 

2 

0 

12 

83.3 

6 

4 

7 

17 

35.3 

32 

44 

13 

89 

36.0 

13 

6 

2 

21 

61.9 

795 


397 


127 


1,319 


60.3 


COMPARISON  OF  NUMBER  AND  PERCENTAGE  MAKEUP  OF  SUMMARY  ll'S  FISCAL  YEAR  1971  AND  FISCAL  YEAR 

1972  (9  MONTHS) 


Subject  matter 


Direct  criminal 

Habeas  corpus 

Section  2255 

Civil: 

Private  civil  (Division) 

Private  civil  (Federal). 

U.S.  Civil 

Tax 

Bankruptcy 

NLRB 

Social  security 

Other  agency 

Civil  rights 

Admiralty 

Total 


Fiscal  year 

1971 

Fiscal  year  1972  i 
Percent 

C9  months) 

Class  ll'S 

Percent 

Class  H's 

179 

27.5 

25.6 

9.8 

(19.3) 

''If 
2.6 
1.1 
3.1 
0.0 
0.6 
3.4 
0.9 

27.2 

23.9 

8.9 

9.7 
10.3 
4.0 
3.9 
1.5 
2.9 
1.3 
0.8 
4.0 
1.6 

211 

167 

190 

64 

76 

(126) 

77 

(126) 

82 

40 

32 

17 

31 

7 

12 

20 

23 

(0 

10 

4 

6 

22 

32 

6 

13 

652 


100.0 


100.0 


795 


1  No  records  maintained. 

SUMMARY  OF  WORKLOAD  IN  FISCAL  YEAR  1973-1975  ON  VARYING  MAXIMUM  NUMBER  OF  OPINIONS 


To  keep  current 


1973       1974 


1975 


(a) 
(b) 
(c) 
(d) 
(e) 


(g) 
(h) 

(i) 

(k) 
(m) 
(n) 


Opinions  per  judge 100          105 

Total  cases  to  be  disposed  of 1,500      1,575 

Summary  II  ('55  percent).. 825         866 

Cases  for  oral  argument 675         709 

Backlog': 

Fiscal  year  1973 _. 447 

Fiscal  year  1974  (cumulative) 1,046 

Fiscal  year  1975  (cumulative) 1,790      1 


372 

896 

565 

35 

79 

63 


110 

,650 

907 

743 

297 

746 

,340 

37 

83 

66 


115 

,725 

949 

776 


130 
1,947 
1,070 

877 


140 

150 

2,099 

2,244 

1,154 

1,234 

945 

1,010 

222 

596 

1,115 

39 

86 

69 


Weeks  of  court  (with  screening— 55  percent  H's)...  34 

Weeks  of  court  (no  screening— 20  cases) 75 

Weeks  of  court  (no  screening— 25  cases) 60 

Weeks  per  active  judge  (with  screening— 55  percent 

ICs).. 6.8          7.0          7.4          7.8 

Weeks  per  active  judge  (no  screening— 20  cases)...  15.0        15.7        16.5        17.2 

Weeks  per  active  judge  (no  screening— 25  cases)...  12.0        12.6        13.2        13.8 
Preference  cases  under  council  priority  schedule — 

51.8  percent  of  the  docket - 1'  ™8 


8.8 

19.4 
15.6 


47 

105 

84 

9.4 
21.0 
16.8 


51 
112 

90 

10.2 
22.4 
18.0 


1,087        1,162 


1  For  each  sitting  by  a  senior  or  visiting  judge  the  backlog  would  be  reduced  by  approximately  seven  cases. 
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MARCH  2,  1972,  OMNIBUS  4-YEAR  DISTRICT  JUDGESHIP  BILL— FIFTH  CIRCUIT 


District 

Alabama 

Florida 

Georgia 

Louisiana 

Mississi 

ppi 

Texas 

Northern 

1 

0 
2 

3  . 
1  . 

2 

2 

1 
0 

3 

Southern _. 

Eastern 

1 

4 
3 

Western 

3 

Middle 

1 

3 

(')- 

Totals 

3 

5 

4 

4 

1 

11 

Grand  total 

28 

EN    BANCS 

The  following  table  shows  the  number  of  petitions  for  hearing  and  rehearing 
en  banc  filed  during  the  first  nine  months  of  this  fiscal  year,  the  number  denied 
and  granted,  with  and  without  a  poll: 

(Fiscal  year  1972— 
9  months)  July  1, 
mi-Mar.  SI,  mt 

Pending  as  of  July  1,  1971 18 


Total  petitions  for  rehearing  en  banc  filed 132 

Total  suggestions  for  hearing  en  banc  filed 8 

On  court's  own  motion 3 


Total. 


143 


Total  petitions  and  suggestions 161 


Denied: 

With  poll  vote —18 

Without  poll  vote -120 


Total -138 

Granted:' 

On  motion  of  parties — 3 

On  court's  own  motion — 3 

Total -6 


-144 


Total  pending  as  of  Mar.  31,  1972 17 

1  Of  the  6  en  bancs  granted,  1  was  granted  with  oral  argument  and  5  granted  without  oral  argument. 
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Projected 
workload 
based  on 
9  month 
figures 

1972 


Projected  workload  to  keep 

current  based  on  April  1972, 

revised  figures  and  on  55 

percent  11 's 


1973 


1974 


1975 


I.  Summary  calendared  cases: 

(a)  Opinions  or  dispositions  as  initiating  judge 

(b)  Participations  in    opinions    or  dispositions  cr    other    panel 
members 

(c)  Subtotal  summary  calendared  cases 

II.  Orally  argued  cases: 

(a)  Opinion  or  disposition  as  writing  judge 

(b)  Participations   in    opinions   or   dispositions  of   other  panel 
members 

(c)  Subtotal  oral  argument  cases 

III.  School  cases: 

(a)  Opinion  or  disposition  as  writing  judge _ _ 

(b)  Participations  in   opinions  or  dispositions  of  other  panel 

members _ 

(c)  Subtotal  school  cases 

IV.  Total  opinions 

V.  Total  participations 

VI.  Total  opinions  or  participations _ 

VI I .  Administrative-interim  matters 

VIM.  Total  matters  participated  in  per  judge 

IX.     Weeksof  court  at  20  cases  per  week. 


68 
136 


71 
142 


77 
154 


82 

164 


204 

213 

231 

246 

47 
il 

94 

59 
118 

63 
126 

68 
136 

141 

177 

189 

204 

10 
15 

12 
18 

14 
21 

16 
24 

120 
240 

136 
272 

147 
294 

158 
316 

360 

408 

446 

474 

93 

110 

130 

155 

453 

518 

571 

629 

8.8 


9.4 


10.2 


387 
APPENDIX    "B" 


TESTIMONY  AND  PREPARED  STATEMENT  OF 
JOHNR.    BROWN,    CHIEF  JUDGE 
U.S.    COURT  OF  APPEALS 
FIFTH  CIRCUIT 
HOUSTON,    TEXAS 

[Given  to  Subcommittee  No.    5  of  the  ComimLittee  on  the 
Judiciary  of  the  United  States  House  of  R.epresentatives, 
in  Hearings  held  on  June  21,    1971  on  the  Commission  on 

the  Revision  of  the  Judicial  Circuits.  ] 
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THUHSDAY,   JUNE  24,    1971 

House  of  EErRESEXTArivES, 
Subcommittee  No.  5  of  the 
CoM^riTTEE  ox  Thk  Judiciary. 

IVasJiirir/fov.  D.C. 

The  subcommittee  met.  pursuant  to  reces>,  at  1(>  a.m..  in  room  -2141, 
Rayburn  House  Oiace  lUiildinji,  Hon.  Emanuel  CeJler  (chainnan) 
presiding. 

Present:  Representatives  Celler,  lU-ooks,  iruni2,-ato.  Mikva.  Poff, 
Hutchinson,  and  McCh)rv. 

Also  Present :  Benjamin  L.  Zelenko.  ,<Teneral  counsel :  and  Tl!f>mas  E. 
Mooney.  associate  counsel. 

The  Chairman.  The  heaririir  v\-ill  come  to  order. 

I  recoijfnize  the  g-entleman  from  Texas,  Mr.  P>rooks. 

Mr.  Brooks.  Mr.  Cliairmau,  it  is  my  particular  pleasure  to  introduce 
Hon.  John  Iv.  Brown,  tlie  ciuef  judux'  of  the  Fifth  Circuit,  U.S.  Court 
of  A]ipcals. 

Judiie  Brown  has  had  a  lono-  and  distiuiruished  career  as  a  practicincr 
attorney  and  as  a  jurist.  He  was  appointed  to  tlie  Fifth  Circuit  Court 
of  Appeals  in  Septembei'  10,").")  and  bp'-ame  cliief  jud;2-e  in  July  lOGT. 

Judire  Brown  enjoys  one  of  the  fine.st  reputations  among  his  fellow 
colleagues  on  the  bench  and  the  practicing  bar  as,  a  jurist  who  main- 
tains a  continuing  interest  in  assuring  that  decisions  emanating  from 
the  Federal  courts  are  prompt,  just,  and  responsive  to  the  needs  of 
our  times.  As  chief  judge  of  the  largest  constitutional  court  in  the 
ITnited  States,  Judge  Brown  has  an  obvious  interest  in  improving 
court  procedures  and  court  administration.  I  think  we  a.re  most  for- 
tunate to  have  him  here  as  a  witness  today. 

The  Chairman.  Judge  Brown,  you  have  been  here  before.  You 
have  made  a  very  profound  impression  upon  tlie  members.  We  are 
verv  happy  to  have  you  here  again  to  give  us  your  views  on  this  very 
important  piece  of  legislation.  We  will  be  glad  to  hear  from  you. 

STATEMENT  OF  HON.  JOHN  R.  BROWN,  CHIEF  JUDGE,  U.S.  COURT 
OF  APPEALS,  FIFTH  JUDICIAL  CIRCUIT 

Judge  Brown.  Thank  you,  Mr.  Chairman.  T  appreciate  very  much 
the  courtesy  that  you  have  shown  to  me  and  the  privilege  of  appear- 
ing once  again  before  this  conmiittee.  I  must  thank  my  friend,  Con- 
gressman Brooks,  for  that  nice  introduction.  He  is  now  about  to  be 
something  more  than  a  friend.  It  appeai-s  that  he  is  about  to  become 
my  Congressman,  as  well. 

The  Chairman.  Good. 

(87) 
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Judfre  Brown.  So  we  Ivope  lie  Avill  do  as  well  for  us  as  a  Congress- 
man as  he  has  done  as  a  friend,  and  as  a  friend  of  the  judiciary. 

Mr.  Chairman,  as  you  know,  I  have  prepared  a  rather  detailed 
statement.  I  will  say  again  if  I  had  more  staff  and  more  time  perhaps 
it  would  be  lialf  as  long  or  maybe  a  third  as  long,  but  Avhen  you  have 
to  work  under  my  pressures  it  just  gets  to  be  pretty  long.  I  don't 
tliink  there  is  any  point  at  all  in  my  reading  it  or  trying  to  restate  it. 
It  is  all  there.  I  have  tried  to  document  it.  I  have  a  fcAv  comments  I 
would  like  to  make  which  I  think  summarize  my  views. 

The  CiiAiRMAX.  ^ye  will  be  very  glad  to  place  your  complete  state- 
ment in  the  record  and  you  may  make  any  comments  you  wish. 

(Judge  Brown's  prepared  statement  follows :) 

Statement  of  John  R.  Brown.  Chief  Judge,  U.S.  Court  of  Appeals,  Fifi-h 

Circuit 

index  of  topics 

Fifteen  jndgpship  maximum. 

Need  for  the  commission. 

Deficiencies  in  H.R.  737S. 

Circuit  line  drawing  alone  i<5  superficial. 

Bn.><iness  not  circuit  line.-<  determines  judgeships. 

"Where  is  the  magic  in  the  number  0? 

The  ori,gin  of  the  bu.sine.ss. 

Disproportionate  increa.se  in  appeals  to  trials. 

Reduction  of  ca.seload  statutory  changes. 

What  should  appellate  judges  do  ? 

What  can  appellate  judge  do? 

What  should  a  court  of  appeals  do? 

<  )utj>nt  capacity  requires  assessment  of  new  methods. 

The  Fifth  Circuit  innovate.s  again — Rule  21. 

The  P'ifth's  newest  exi^eriment  standing  panels. 

Conclusion. 

INDEX    OF    tables 

Table  1— Projections  1971-1975. 

Table  2 — Statistics  Committee  Judgeship  Projections. 

Taljle  3— Origin  of  filings  by  States. 

Circuit-Line  Map. 

Table  4 — Projected  annual  percentage  increa.se  and  caseload. 

Table  ^ — Equivalent  judgeships  from  visiting  Judges. 

Table  6 — Recommendation  exce.ss  of  nine  judgevs — statistics  committee. 

Table  7 — r>th  cirouit  comparison  vi.siting  judges  196.5-1971. 

Table  S— Summary  II— Types,  number  and  percentage  lf)69-1971. 

Table  9^ — Comix)sition  of  Dni'ket  by  Categories. 

Table  10 — Workload  oral  argument  onlv — No  screening. 

INDEX    OF   appendices 

App.  1 — Projection  of  courts  exceeding  nine  judgeships. 

App.  2 — Shaf  roth — increase  appeals  over  trials. 

App.  3 — Fifth  Circuit  input,  output,  1900-1971. 

App.  4 — Summary  II's  by  categories. 

App.  5 — Fifth  circuit — gains  1971  over  1970. 

App.  6— Published  opinions,  signed  P.C.'s  and  summary,  1965-1971. 

xipp.  7 — Filing.s,  output  and  carryover,  1960-1971. 

I  am  John  R.  Brown  of  Houston.  Texas.  I  have  l>eon  on  the  Fifth  Circuit 
Court  of  Appeals  since  September  of  1955.  I  am  Chief  Judge  and  have  been  since 
July  17.  1967.  But  as  I  previously  stated  to  various  committees  of  the  Congress 
before  becoming  Cliief  Judge  I  had  a  great  deal  of  experience  in  Court  admin- 
istration becau.se  of  the  work  delegated  to  me  by  my  predecessors  Chief  Judges 
Tuttle.  Rives  and  Hutcheson.  The  Fifth  Circuit,  as  all  know  with  fifteen  au- 
thorized active  Judges,  is  the  largest  constitutional  Court  in  the  United  States. 
It  is  largest  also  in  terms  of  population  of  its  con.stituent  states    (Alabama,. 
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Florida,  Georgia,  Louisiana.  Mississippi,  and  Texas),  in  the  number  of  eases 
filed,  the  number  of  eases  disposed  of,  and  tiie  number  of  opinions  published. 
Consequently,  the  Circuit  has  every  kind  of  problem  in  double  measure  that 
Federal  Appellate  Courts  could  have.  But  the  Court  has  not  allowed  these 
staggering  burdens  to  overwhelm  it.  Through  the  diligent,  resourceful,  imagina- 
tive efforts  of  conscientious  Judges — who  know  no  limitations  on  energy — we 
have  adopted  iimovative  systems  that  have  increased  our  output  cnaMing  iis 
90  far  to  keep  abreast  of  this  load.  But  even  with  these  new  practices — which 
will  be  further  extended  by  our  experimental  standing  panel  procedure — we 
have  to  recognize  with  the  Court  at  its  present  size  (fifteen  active  and  three 
energetic  Senior  Judges)   tliat  something  has  to  hapi)eu  by  FY  1975. 

FIFTEEN    JUDGESHIPS    MAXIMUM 

Although  there  are  some  internal  differences,  the  Judicial  Council  of  the 
Fifth  Circuit  after  careful  consideration  concluded  unanimously  that  the  Court 
should  not  have  more  than  fifteen  active  Judges. 

Inevitably,  this  means  that  on  current  ex[)onential  projections  for  FY  1972- 
1980  somehow  the  Circuit  has  to  be  split. 

NEED   FOR   THE    COMMISSION 

Although,  for  reasons  which  I  later  discuss,  I  think  H.R.  7378  i.s  too  narrowly 
constructed,  the  policy  behind  this  proposed  method  is  sound,  and  I  unhesitat- 
ingly endorse  it.  As  a  member  of  the  Judicial  Conference,  I  voted  for  this  pro- 
po.sal  although  specific  legislation  was  not  l>efore  us.  I  am  confident  that  is  the 
sentiment  of  the  Judicial  Council  of  the  Fifth  Circuit. 

I  am  also  of  the  clear  view  that  to  achieve  the  objective  of  a  reasonably  early 
determination  on  Circuit  lines,  it  ivs  essential  that  in  the  Commission's  reiK>rt  to 
the  Congress,  the  definitive  part  of  the  reixn-t  should  be  c<infined  to  the  proposeti 
Circuit  lines  as  recommended  by  the  Commission.  This  will  enable  the  recom- 
mendations to  be  carried  into  effect  within  the  times  pres<-ribed  unless,  as  is 
1  provided,  there  is  rejection  or  disapproval.  But  the  Conunission"s  report  should, 
in  my  judgment,  have  a  separate  .section  dealing  with  the  investigation  and 
conclusions  of  the  Commission  on  those  factors  \\  hich  inescai^ably  have  a  signi- 
ficant, if  not  decisive,  bearing  on  Circuit  line-drawing. 

DEFICIENCIES    IN    H.R.    7  37S 

My  criticism  of  the  proposal  is  based  on  (i)  the  mission  assigned  and  (ii) 
the  scope  of  tJie  Commission's  recommendation. 

The  bill  ordains  that  the  function  of  the  Commission  : 

"Shall  be  to  study  the  present  division  of  the  United  States  into  the  several 
judicial  circuits,  and  to  recommend  *  *  *  such  changes  as  may  be  most  appro- 
priate for  the  expeditious  and  effective  disposition  of  judicial  business."  (Page  1, 
L.  4-9). 

The  .scope  of  its  recommendations  is  likewise  restricted  in  a  linear  geo- 
graphical way : 

''The  recommendations  of  the  Commis.sion  with  respect  to  the  geographical 
reorganization  of  the  Circuits  or  such  parrs  thereof  not  specifically  disapproved 
♦  *  *  shall  take  effect  *  *  *  at  the  stated  times."  (  Page  4,  L.  17-21 ) 

Although  the  Bill  (§5,  Page  4,  L.4-11)  authorizes  the  Commission  to  obtain 
information  from  other  departments  and  agencies,  everything  within  the  ordi- 
iiiition  of  the  Commission's  role  and  the  scope  of  it.^  recommendations  ixtints  in 
the  single  direction  of  Circuit  lines.  Obviou.<?ly,  the  Bill  recognizes  that  some 
data  is  needed — perhaps  largely  demographic  or  Court  docket-filing  and  dis- 
position .statistics — but  the  whole  emphasis  is  on  the  restrictive,  linear  problem 
of  drawing  lines. 

It  is  here  that  I  am  of  the  strong  view  that  simply  splitting  Circuits,  redrafting 
Circuit  lines,  is  no  solution  at  all.  And  if  it  is  a  solution,  it  is  but  a  momentary 
one  in  terms  of  a  year  or  two.  Worse,  the  pr(yi)lem,  unsolved,  will  recur  as  popula- 
tion and  the  resulting  judicial  business  increases.  A  new  Commission  will  be 
needed  in  1975,  another  in  19M0. 

CIRCUIT    LI.VE    DRAWING    ALONE    IS    SUPERFICIAL 

To  me  the  shortcoming  of  this  bill  is  that  merely  redrawing  Circuit  lines  is 
.no  solution  at  all.  More  important,  the  lines  can  hardly  be  drawn  as  an  effective 
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solution  for  tlie  sliort  ran.!j;e  future  (10-20  years)  without  the  consideration  of 
several  decisive  factors.  First,  no  rearrangement  or  realiirnment  of  the  Circuits 
can  avoid  the  need  for  judgepower,  since  the  needed  judgepower  depends  on  the 
business,  not  artiticiai  stare  or  Circuit  lines.  Second,  lines  cannot  be  drawn  that 
will  adeciuately  care  for  the  short  range  future  without  a  careful  analysis  of  the 
role  of  the  intermediate  courts  of  ai)i)eals  in  the  federal  system.  In  the  light  of 
frightening  projedions  that  must  reckon  with  such  problems  as  (i)  the  apr^eal 
as  a  matter  of  risbt  in  every  civil  and  criminal  case  no  matter  liow  meritorious 
and  (ii)  the  reduction  in  diversity  and  other  jurisdiction  and  the  like.  Once  the 
role  or  mission  of  the  intermediate  appellate  federal  court  system  is  determined, 
the  Circuit  lines  cannot  intelligently  be  drawn  apart  from  some  understanding 
of  just  what  it  if  'ircuit  Judges,  singly  and  collectively  as  a  Court,  can  reasonably 
be  expected  to  perform.  This  brings  into  the  inquiry  the  ^xtent  to  which  tlie 
jjroblem  is  too  much  the  product  of  traditional  iu'a<-tices  and.  on  the  other  hand, 
the  extent  to  which  nui<h  can  be  alleviated  and  often  overcome  by  imaginative 
innovations.  This  borders  on  tlie  earlier  jiroblem  of  the  role  of  the  Court  of 
Appeals  and  the  extent  to  which  we.  can  continue  the  luxury  of  the  traditional 
oral  argument  in  nearly  every  case. 

Based  to  a  irreat  exieiit  on  (lie  vast  experience  of  tli"  Fifth  Circuit.  I  under- 
take in  the  following  to  demonstrate  in  more, detail  the  basis  for  these  concerns. 

BUSrXESS    NOT    CIKCUTT    LINES    DETEKMI.NES    JUDGESHIPS 

The  superficiality  of  Circuit  line-drawing  as  a  solution  is  illustrated  by  the 
l^redicament  of  the  Fifth  Circuit.  Based  upon  experience-proved  projection.s,  the 
work  ahead  for  the  Fifth  Circuit  on  ar  ^nnual  basis  FY  1971-1975  with  a  forecast 
for  19S0  is  as  follows  : 

TABLE  I.-PRO)ECTION   OF  FILINGS,  FISCAL  YEAR  1971-75  PER  SHA'^ROTH   1370  SURi/EY  AND  5TH    CIRCUIT 

REVISION 

January  1971  Upward' 

1370              upward  ravision 

Sh.^frotfi             revision  percentage 

survey'        5th, circuit-  i.ncrease 

Fiscal  year: 

1971 :... 1.852  2.129  2  19.2 

1972 2.006  2.304  2  8.2 

1973 _ 2,159  2.483  2  7.6 

1974 .. 2,31!  2.655  27.0 

1975 ,   .                     _ _. ■_.._  2,464  2,831  26.6 

Cumulative  increase,  fiscal  year  1970-75_-_- ;... - 57.  9 


National 
(all  circuits) 


19803 _ 4,513  34,881 

1  The  Isf  survey  was  in  1957,  survey  of  U.S.  Courts  of  ADpealj,  19i7,  42  FRD  243  et  seq.  Within  a  year  the  projections 
through  1975  had  to  he  rsvised  and  within  just  2  mors  years,  th°  1970  survsy  again  revises  th?m  substantially  upward. 

2UDward  r=vi<;ion  of  Shafroth  based  on  actual  experience  of  Shafroth  deficiency. 'Cross  appeals  and  multiple  parties 

eliminated.  The  forecasts  for  liscal  year  1972-75  are  undoubtedly  nn  the  low  side  since  the  annual  increase  for  each  of 

hese  years  is  calcul.-^ted  on  the  defici»ncv  of  Shafroth  projections  for  fiscal  year  1971  (14.9  percent).  The  court's  actual 

.exoerienc?  snowed  yparly  Kain3-1968  71  of  13  percent,  U  percent,  20  percent,  and  19.2  percent  respectfully.  These 

average  out  to  aporoxi-nately  15.5  percent. 

3  Fiscal  year  1980  nrnje^tions  based  on  250  p-'rcent  increase  in  5th  circuit  fiscal  year  1950-70  and  199  percent  national 
increase  as  re  fleeted  by  table  2  A.O.  1970  report  (cross  appeals  and  multiple  parties  excluded). 

Thus,  for  example,  in  P^Y  1972  we  will  have  2.304  cases  (see  Table  1).  If  the 
six  states  {.see  map  page  12)  were  divided  3  and  3,  8  of  the  Judges  would  end 
ui)  with  144  filings  per  Judge  and  the  other  7  with  164  per  Judge.'  This  is  in 


1  Rpoopnizlnsr  the  soniethnp  iinrpH.nhillty  of  case  filin.cs  per  .iiidppship  these  illustrative 
proiections  for  T'V  197.S  .tihI  1974  are  more  tlian  borne  out  by  the  reeoniniptidations  of  tlie 
.^uhpommittpp  on  .Tmlieial  Statistic.';  of  tlie  Court  .Administration  Oommittee  of  the  .TudicinI 
Conferencp  which  pltlier  has  bppn  or  shortly  will  be  brought  to  this  Committee's  attention 
through  other  witnesses.  Sep  page  4.  of  .Tudge  Dunaway's  report  of  March  19.  1971  and  the 
table,  page  2  of  the  .A.O.'s  Statistical  Study  ".Tudgeshiii  N'ppds  In  thp  I'nitPd  States  Cou't 
of  .Apppals"  February  1971  in  which  sevpij  additional  judgeships  are  recommended  for 
the  Fifth  Circuit  between  now  and  FY  1975  : 
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(^ontrnst  to  the  iiarional  averast"  <if  FY  1!)70  of  120  cases  iit-r  Judge."  And  in 
FY  1974  with  2,6.j5  filings  the  division  would  be  166  and  189  cases  per  Judge. 


TABLE  2 


New 

judgeships 

statistically 

Present 

justified 

number 

per  circuit 

New  total 

3 

1 

4 

9 

5 

14 

9 

1 

10 

7 

1 

8 

15 

7 

22 

9 

1 

10 

8 

1 

9 

S 

0 

8 

13 

5 

18 

7 

1 

8 

Circuit-  -    . 

1st.....  —  - 

2d -  

3d , : .1 

4th . ........... 

5th '.-.. 

6th 

7th : . 

8th 1 ,-. 

9th 

10th 

Total ..:.: 23  111 

Xor  would  a  series  of  splits  witiiin  the  Fiftli  Circuit  be  of  any  real  help.  The 
problem  is  posed,  of  course,  because  of  the  East  and  West  anchor  states.  Florida 
and  Texas,  wliicli  have  53.7';/'^  of  our  business  jtlus  the  adjacent  states  of  Georgia 
and  I>i»uisiana  making  up  another  30.4%.'  Based  on  FY  1970  figures  combining 
Florida  (443|  with  its  ?,  .ludges  and  (irorgia  (264)  with  its  2  Judges  for  a  total 
of  707  ca.se  tilings  and  5  Judges  to  produce  a  caseload  of  140  wiuild  help  none. 
On  the  other  end,  combining  Texas  (492)  with  its  4  Judges  and  Louisiana  (264) 
with  its  2  Judges  for  a  total  of  7.56  and  6  Judges  would  momentarily  reduce  the 
caseload  only  slightly. 

TABLE  3.— ORIGm  OF  FILINGS  BY  STATE 


State 

1957-68 

1968-69 

1969-70 

Percent 

increase,  fiscal 

year  1970 

T'jxas                .  . 

354 

412 
390 
194 
213 
128 
111 

492 
443 
264 
264 
162 
114 

39 

Florida 

Georgia... ,..,. 

Louisiana         

343 

215 

165 

29 
23 

60 

Alabama.    - 

139 

82 

17 
39 

NOTES 

Fiscal  year  1971  will  shortly  close.  We  are  positive  that  the  ratios  run  the  same,  but  we  are  not  able  to  extrapolate  the 
figures  because  much  of  the  data  source  was  destroyed  in  the  fire  in  our  cleik's  office  in  January  1971.  and  the  reconstruc- 
tion by  other  means  is  arduous. 

As  th9  detailed  chsrts  show,  on  8  different  statistical  projections  the  5th  circuit's  needs  average  8  and  run  from  a  low 
of  5  to  a  high  of  10  more  judgeships.  See  table  2,  p.  9. 

A  Circuit  split,  therefore,  within  the  states  of  the  Fifth  Circuit  will  offer  no 
help.  'I'lie  liusiness  is  si  ill  there.  It  takes  added  judgesliijis  to  luindle  or  it  recpiires 
extraoi'dinary  innovation  with  some,  but  not  as  many,  added  judgeshiiis. 

.\or  is  it  going  to  be  any  help  to  the  Fifth  Circuit  or  its  Judges  to  rearrange 
the  Circuit  by  adding  one  or  more  states  of  the  Fifth  Circuit  to  one  or  more 
of  the  present  adjacent  Circuits — the  Fourth,  the  Sixth,  the  Eighth,  or  the  Tenth. 

The  iiroblem  is  retidily  seen  from  the  map  of  the  present  Circuit  lines: 


■■•The  origin  of  the  Fifth  Circuit  business  is  shown  by  the  filinjrs  by  st.itps  for  the  last 
thrpe  vears. 

2  See  Tnhip  2,  Sheet  II-4  and  Table  3,  Sheet  11-13,  Report  of  the  Director,  Administra- 
tive Oftice  1070. 

Since  the  Fifth  Circuit  fifriircs  in  Table  1.  pape  S  above  exclude  niultiiile  and  cross  appeals 
which  are  included  in  the  Administrative  Office  tables  cited,  the  120  fifrure  should  be 
reduced. 
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The  Eleven  Federal  Judicial  Circuits 


AMENDED  TABLE  3 
ORIGIN  OF  FILINGS  BY  STATE 


State 

Fiscal  year 
1968 

Fiscal  year 
1969 

Fisca 

year 
1970 

Percent 

increase. 

Fiscal  year 

1970  over  1968 

Texas ._. 

Florida 

Georgia- 

- 354 

.- -. 343 

.       .                       215 

412 
390 
194 
213 
128 
111 

492 
443 
264 
264 
162 
114 

39 
29 
23 

Louisiana . 

165 

70 

Alabama   

-_._ 139 

17 

Mississippi 

82 

39 

PROJECTIONS,  1971-75  ON  BASIS  OF  ANNUAL 

NCREASE  OF  15.0 

PERCENT 

Fisca 

year— 

State 

1971  1                   1972 

1973 

1974 

1975 

Texas 

Florida 

Georgia 

Louisiana 

565                     650 

510                     587 

304                     350 

304                     350 

748 
674 
402 
402 
246 
174 

860 
775 
463 
463 
284 
200 

989 
891 
532 
532 

Alabama 

..           .                                            186                    214 

V7 

Mississippi 

131                     151 

230 

'  Actual  figures  unavailable  due  to  fire  in  clerk's  office  January  1971. 

For  t'xample,  if  Georgia  were  added  to  the  Fourth  Circuit  this  would  bring  2C4 
more  ca-ses  to  the  I.IGU  tiled  in  FY  lltTO  in  the  Fourth  Circuit  of  seven  Judges. 
The  result  would  be  a  caseload  of  IHN.  With  but  two  active  Judges  in  Georgia, 
they  would  get  no  lielp  from  the  Fourth  Circuit's  redistribution  of  its  load  and, 
con\ersely,  the  Fourth  Circuit  would  statistically  get  no  help  from  the  Georgia 
Judges.  It  gets  no  better  if  one  thinks  of  lumiting  Georgia  (2(>4)  and  Florida 
(44:i)  with  irs  three  Judges  into  the  Fourth  Circuit  (1,16(>).  With  a  result  of  ir>6 
there  would  be  no  gain  eithe'r  way  except,  of  course,  the  Fourth  Circuit  would 
tiicn  bwome  a  Court  of  12  Judges  and  much  added  territory. 

On  the  same  aiuily.>^is  adding  Georgia  (2(H)  to  the  Sixth  Circuit  (Oil)  would 
bring  that  Court's  load  to  l.lTo.  There  would  be  iiut  a  very  slight  gain  for  the 
Georgia  Judges  which  would  soon  be  wiped  out  as  business  increases.  The  same 
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6.6 

189 

57.9 

394 


93 

would  be  true  if  Mississippi  and  Alabama  with,  their  276  cases  were  added  to  the 
Sixth. 

To  tie  Texas  (492)  and  Louisiana  (264)  onto  the  Eighth  Circuit  (589)  would 
give  slight,  temporary  relief.  And  the  slight  gain  woidd  be  even  less  in  tying  Texas 
(492)  and  Louisiana  (264)  onto  the  Tenth  Circuit  (743). 

Thus  on  the  figures  of  a  year  ago  (FY  1970)  there  would  be  no  gain  in  the 
most  probable  of  intra-Circuit  splits  and  only  slight  if  any  gains  by  partial  ad- 
hesions to  existing  adjacent  Circuits. 

But  that  is  not  all.  For  on  the  projections  (see  Table  1)  there  is  a  marked 
increase  each  year  over  the  preceding  year  in  percentage  and  the  resulting  case 
filing  per  fifteen  active  judgeships : 

TABLE  4 

Annual 
percentage  Caseload 

increase  per  judge 

Fiscal  year: 

1971 

1972 — 

1973 

1974... 

1975 

Cumulative,  1975  over  1970 

These  caseload  increases  from  153  next  year  (FY  1972)  to  189  in  FY  1975 
wipe  out  any  possible  gains  by  conceivable  practical  adhesions. 

Most  important,  this  analysis  shows  that  drawing  Circuit  lines  is  not  a  solu- 
tion at  all.  No  matter  how  drawn,  no  matter  how  we  are  paired  or  aggregated, 
no  matter  what  adhesions  are  made  to  existing  or  newly  created  Circuits,  the 
judicial  business  in  the  states  now  comprising  the  Fifth  Circuit  is  and  will  be 
such  that  the  existing  judgepower  cannot  possibly  handle  it.  We  must  therefore 
find  some  other  solutions. 

WHEEE   IS   THE   MAGIC    IN   THE   NUMBER   9? 

One  quick  simple  solution  is,  of  course,  to  forecast  the  growth  in  judicial  busi- 
ness against  the  estimated  acceptable  output  per  judgeship  and  then  aggr^ate 
contiguous  states  to  form  a  Court  having  not  more  than  9  Judges.  This  would  be 
on  the  assumption  that  there  is  a  validity  to  the  oft  repeated  statement  that  a 
Court  of  more  than  9  Judges  cannot  work  efficiently. 

Among  my  own  colleagues  on  the  Fifth  Circuit  there  are  some  that  feel  this 
way.  Despite  the  added  problems  from  size,  experience  of  the  Fifth  Circuit 
demonstrates  that  we  are  and  have  been  a  Court  of  remarkable  productivity.  We 
are  now  ofiicially  a  Court  of  fifteen  active  Judges,  but  we  have  long  been  a 
Court  exceeding  9  judgeships.  Beginning  with  the  very  capable  leadership  of  our 
then  Chief  Judge  Dlbert  P.  Tuttle  we  followed  the  practice  of  using  visiting 
Judges — both  District  and  out-of-Circuit  Judges  plus  our  own  energetic  Senior 
Circuit  Judges.  This  produced  a  Court  of  equivalent  judgeships  as  follows : 

TABLE  5 

Total  Available    Judge,  weeks 

court   active  5th  cir-      from  visiting  Equivalent 

weeks        cuit  judges  Judges  judgeships 

Fiscal  year: 

1965 

1966 

1967 

1968 

1969 

If  there  ever  was  a  case  in  which  the  pudding's  proof  is  in  the  eating,  then  our 
output  demonstrates  that  we  did  make  it  work  and  work  effectively.  Later  I 
discuss  this  further  in  connection  with  the  development  of  output  standards  of 
productivity  by  new  procedures  and  innovations.  It  is  suflicient  here  to  say 
that  in  every  year  since  1966  the  output  has  exceeded  the  total  input  for  the 
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previous  year,  and  in  the  short  course  of  the  last  three  years  active  Judges  have 
increased  their  output  by  38%  and  the  Court  as  a  whole  increased  by  32%  in 
a  year  and  a  half,  and  for  the  past  year  over  the  previous  one  by  25%. 

bf  course,  I  do  not  minimize  the  problems,  including  the  burden  that  rests  upon 
each  of  the  Judges  not  only  in  case  participation  and  opinion-writing  but  in 
keeping  abreast  of  the  flood  of  opinions  that  the  Court  is  handing  down  (over 
1,600  this  year).  All  would  like  a  Court  of  9  as  an  ideal  size.  But  the  simple 
fact  is  that  for  the  federal  system  this  is  a  goal  that  can  hardly  be  attained.  And 
if  it  is  attained  there  will  be  such  a  proliferation  of  Circuits  that  an  even  more 
impossible  burden  will  be  placed  upon  the  Supreme  Court  of  the  United  States 
in  its  very  important  role  of  "policing"  the  cases  of  great  importance  coming 
from  the  Circuits. 

More  important,  even  in  using  the  1970  revised  Shafroth  projections  (which 
are  already  on  the  low  side),  it  is  certain  that  by  FY  1975  at  least  5  of  the 
Circuits  will  require  judgeships  in  excess  of  9.  I  attach  Appendix  1.  This  schedule 
measures  output  in  terms  of  average  caseload  per  judgeship  which  at  the  time 
the  table  was  prepared  (1970)  was  approximately  96.  On  that  basis  a  nine-man 
Court  would  handle  864  cases.  The  projections  for  added  Judges  needed  in  FY 
1972  over  1970  is  shown  in  column  (e) .  For  FY  1975  the  projections  are  in  columns 
(f)  through  (j).  As  shown  in  column  (j)  there  will  then  be  five  Circuits  re- 
quiring more  than  9  Judges :  Second,  Fourth,  Fifth,  Seventh,  Ninth. 

While  the  total  new  judgeships  forecast  in  the  statistical  study  by  the  Con- 
ference Committee  is  23,  rather  than  42  as  in  my  table  for  FY  1975,  it  is  interest- 
ing to  see  that  this  much  more  elaborate  analysis  on  variable  factors  covers 
several  of  the  same  Circuits  (see  Table  2)  : 

Table  6. — Required  total  judgeships,  1975 
Circuit: 

Second    1^ 

Third 10 

Fifth  22 

Sixth 10 

Ninth 18 

Total  74 

With  74  judgeships  needed  for  these  5  Courts,  this  means  that  restructuring 
down  to  9  judgeships  per  Court  would  call  for  at  least  3  new  Circuits  to  bring  the 
total  up  to  14.  With  13,801  cases  predicted  for  FY  1975  for  all  Circuits  in  Shafroth 
(1970  Rev.),  and  the  FY  1980  projection  for  all  Circuits  of  34,881  cases  (see  Table 
1),  this  means  that  unless  there  is  a  radical  revision  in  the  role  of  the  Courts  of 
Appeals  within  the  short  five-year  period  from  1975-80  the  120  recommended 
judgeships  will  have  to  increase  to  320.  Applying  the  ideal  goal  of  a  nine-man 
Court  we  would  have  35  Circuits.  The  prospect  of  35  Courts  of  Appeals  in  terms 
of  the  capacity  of  the  Supreme  Court  effectively  to  give  consistency  to  the  body 
of  controlling  federal  law  is  staggering.  Worse,  the  staggering  burden  is  aug- 
mented by  the  fact  that  the  great  majority  of  such  new  Courts  would  be  Federal 
Courts  of  Appeals  for  a  single  state  with  all  of  the  parochialism  that  would 
bring.  The  federalizing  influence,  so  essential  to  the  political  and  social  struc- 
ture of  the  United  States,  would  be  severely  undermined. 

Of  course,  I  am  not  arguing  here  that  Courts  should  expand  to  the  sizes  indi- 
cated even  in  1975  by  Apendix  1  and  the  statistical  studies  of  the  Administrative 
Office  (see  Table  2).  We  will  reach  a  working  limit.  Rather  the  importance  of 
this  is  to  demonstrate  again  that  it  is  the  judicial  business  flowing  into  the 
judicial  system  which  determines  the  need,  not  the  geographical  or  the  momen- 
tary arrangement  of  those  judgeships  in  one  or  the  other  Circuit. 

ft  is  positive  proof  that  those  who  are  charged  with  the  responsibility  of 
recommending  Circuit  lines  must  not  approach  it  on  any  supposed  idyllic  nine- 
man  Court.  That  means,  therefore  in  the  most  direct  way,  this  Commission  ought 
to  try  to  ascertain  what  is  the  maximum  size  of  a  Court  of  Appeals  that  is  man- 
ageable. It  has  a  rich  reservoir  of  material  in  the  Ninth  Circuit  and  the  Fifth 
Circuit  on  which  to  make  objective  judgments.  And  once  the  effective  use  of 
visiting  Judges,  as  employed  in  the  Second  Circuit,  is  analyzed  in  terms  of  the 
real  total  judgepower  of  such  Court  for  a  given  year,  further  helpful  data  will 
result.  Perhaps  more  important,  this  quest  for  the  magic  nine  compels  us  to 
recognize  that  we  must  stop,  look  and  listen  to  determine  how  long  we  can  go  on 
with  the  Courts  of  Appeals  having  their  present  role. 
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THE   ORIGIN    OF   THE   BUSINESS 

Up  to  now — including  the  very  penetrating  Statistical  Study  made  by  the  Con- 
ference Committee  on  Judicial  Statistics  (see  Table  2  above)— projections  for 
judgeship  needs  for  Court  of  Appeals  are  always  in  terms  of  the  business  of  those 
Courts.  Every  projection  is  based  upon  the  input.  Never  has  there  been  any  in- 
quirv  in  terms  of  the  real  source  of  the  input— the  District  Courts  from  which 
the  great  bulk  of  appeals  come.  As  the  1970  Report  of  the  Director  pointed  out 
"the  1970  increase  in  case  filings  [in  the  District  Courts]  was  the  steepest  case- 
load jump  for  any  year  of  the  last  decade.  A  total  of  127,280  civil  and  criminal 
actions  were  commenced,  13%  more  than  fiscal  year  1969."  With  continuing  in- 
crease in  population  and  general  business,  the  Fifth  Circuit  has  to  reckon  with 
the  fact  that  its  six  states,  comprising  12%  of  the  states,  in  FY  1970  produced 
19,536  of  the  civil  cases  filed  or  22%  out  of  the  Nation's  total  of  87,321  and  10,212 
criminal  cases  or  26%  out  of  the  Nation's  total  of  39,959  (see  Table  C  1  and  D  1, 
A.O.  Rep.).  The  growth  in  judicial  business  within  the  states  of  the  Fifth  Circuit 
is  reflected  by  the  recent  addition  of  16  district  judgeships  under  the  Omnibus- 
Judgeship  Bill. 

Undoubtedly  the  Commission  would — and  under  the  structure  of  the  Bill  as 
presently  drafted  could — investigate  and  analyze  carefully  this  origin  of  business 
factor.  But  once  again,  any  such  study  and  the  projections  which  are  bound  to 
come  from  it — especially  in  the  light  of  current  experience  in  the  disproportion- 
ate increase  in  the  number  of  appeals — ^brings  the  Commission  back  again  to  the 
basic  question  of  the  role  which  should  be  committed  to  the  Federal  intermediate 
court  of  appeals.  That  could  manifest  itself  in  many  ways,  two  of  which  are 
discussed  in  greater  detail — (i)  reducing  federal  jurisdiction  in  certain  areas 
(ii)  abandoning  appeal  as  a  matter  of  right  with  discretionary  certiorari-type  re- 
view in  a  significant  number  and  type  of  cases. 

DISPROPORTIONATE    INCREASE    IN    APPEALS    TO   TRIALS 

One  of  the  significant  factors  bearing  directly  upon  the  exponential  increase  in 
caseloads  of  the  Courts  of  Ai>i)eals  is  the  disproportionate  increase  in  the  num- 
ber of  appeals  over  the  increase  in  the  number  of  trials,  both  civil  and  criminal, 
in  the  District  Courts. 

This  was  analyzed  in  the  Shafroth  (1970  Rev.  Report),  and  for  the  Fifth  Cir- 
cuit is  shown  on  Appendix  2  attached.  As  reflected,  in  FY  1961-1969  civil  trials 
increased  94.7%  but  at  the  same  time  civil  appeals  increased  157.1%.  More  start- 
ling, however,  is  that  of  criminal  cases.  Somewhat  surprisingly,  criminal  trials 
increased  but  48.1%,  but  criminal  appeals  jumped  an  amazing  210.6%,  and 
against  an  api)eal  in  approximately  1  out  of  every  6  criminal  cases  in  P"Y  1961, 
in  FY  1908  and  1969  every  third  case  was  appealed.  Undoubtedly  much  of  this  is 
due  to  the  Criminal  Justice  Act  which,  with  its  essential  and  commendable  objec- 
tive of  affording  counsel  to  all  defendants,  encourages  appeals  some  of  which 
have  little  merit.  But  there  is  no  indication  that  this  will  subside  and  from  the 
standpoint  of  the  professional  interest  of  court-appointed  counsel,  it  is  increas- 
ingly evident  that  the  appeals  are  taken  to  eliminate  the  possibility  that  in  a 
post-conviction  remedy  the  defendant  would  accuse  his  counsel  of  inadequate 
representation  for  failure  to  take  the  appeal.  Of  course,  this  tendency,  already 
quite  evident  in  post-conviction  cases,  will  likewise  increase  now  that  under 
Amendments  to  the  Criminal  Justice  Act  court-appointed  counsel  in  both  the 
Trial  and  Appellate  Court  on  a  selective  basis  can  be  given  limited  compensation. 

Once  again  this  brings  the  focus  back  to  whether  a  system  can  be  tolerated 
which  continually  increases  the  percentage  of  appeals  over  trials. 

REDUCTIONS  OF  CASELOAD  STATUTORY  CHANGES 

If  the  Commission  were  statutorily  charged  with  the  duty  of  analyzing  the 
role  of  the  intermediate  federal  appellate  courts  in  the  light  of  factors  including 
those  I  have  discussed,  it  is  inescapable  that  it  would  be  faced  with  the  necessity 
of  determining  what  sort  of  statutory  changes  could  and  ought  to  be  made.  This 
would  take  two  main  forms.  The  first  is  the  reduction  in  federal  jurLsdietion  in 
terms  of  the  District  Courts.  Perhaps  most  significant  as  current  illustrations  of 
that  approach  on  diversity  jurisdiction  and  two  American  Law  Institute  sug- 
gestions which  commend  themselves,  (a)  denying  a  citizen  of  the  state  in  which 
the  District  Court  is  held  the  right  to  invoke  diversity  jurisdiction  in  that  dis- 
trict, and  (b)  treating  a  foreign  corporation  with  a  permanent  establishment  in 
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a  state  the  same  as  a  local  citizen,  thus  denying  it  the  right  to  invoke  diversity 
jurisdiction,  either  originally  or  on  removal. 

Certainly  this  explosive  growth  in  federal  court  litigation  calls  for  a  critical 
examination  of  the  place  for  diversity  jurisdiction  and  the  limitations  to  be  placed 
on  its  exercise.  There  are  undoubtedly  a  number  of  other  areas  representing  a 
substantial  portion  of  a  District  Court's  docket  which  should  be  scrutinized 
carefully.  One  must  recognize,  of  course,  that  against  the  hope  that  some  juris- 
■diction  would  be  reduced,  it  is  a  certainty  with  the  continuing  enactment  of  more 
and  more  federal  regulatory  legislation  that  the  federal  question  jurisdiction 
inescapably  will  increase  markedly. 

The  other  principal  form  of  statutory  change  would  be  with  resi)ect  to  the 
jurisdiction  and  function  of  the  Court  of  Appeals.  Now  except  for  a  rare  bank- 
ruptcy case,  a  criminal  case  which  the  Court  under  stringent  standards  declares 
to  be  frivolous,  and  habeas  cases  in  which  certificate  of  probable  cause  is  denied, 
the  statutory  structure  of  the  United  States  Courts  of  Appeals  is  to  afford  an 
appeal  as  a  matter  of  right  in  every  case.  That  policy  must  be  seriously  ques- 
tioned now  in  the  fact  of  the  projections  for  FY  1975  and  1980.  Probably  the 
most  useful  thing  would  be  to  establish  a  discretionary  review  of  a  certiorari- 
type  in  significant  types  of  cases.  This  may  take  many  different  forms.  The 
diversity  cases  once  again  afford  a  ready  example.  To  the  diversity  cases  should 
also  be  added  post-conviction  cases  under  habeas  corpus  or  §  2255  or  the  like. 
Others  might  include  review  of  social  security  cases — almost  invariably  present- 
ing nothing  but  a  factual  controversy  which  has  ali-eady  been  through  a  review 
by  the  District  Court.  Much  the  same  could  be  said  about  cases  from  the  Na- 
tional Labor  Relations  Board,  especially  that  great  bulk  of  them  presenting 
nothing  but  a  factual  controversy  with  no  significant  legal  principles  presented. 

No  Commission  can  realistically  draw  Circuit  line.?  against  the  prospect  of  FY 
1975-1980  caseloads  without  seriously  questioning  whether  any  such  .system  can 
be  tolerated,  or  for  that  matter  even  survive.  Unless  another  tier  of  an  inter- 
mediate appellate  court  is  to  be  created,  serious  concern  must  be  given  to  those 
areas  in  which  the  work  of  the  Court  of  Appeals  would  be  reduced  by  restricting 
its  role  in  a  number  of  significant  areas  or  types  of  cases.  Any  such  ultimate 
decision  would  be  fraught  with  a  good  deal  of  controversy.  The  Commission, 
composed  of  distinguished  people  from  all  walks  of  life,  with  its  wide  resources 
and  inquiry  from  all  elements  of  the  community,  including  the  organized  Bar 
and  individual  or  groups  of  lawyers  with  partisan  views,  could  undoubtedly 
come  forward  with  well-founded  conclusions  and  recommendations  which  would 
be  of  great  assistance  to  the  Congress  in  the  process  of  enacting  some  or  all  of 
the  recommended  legislative  changes. 

WHAT  SHOULD  APPELLATE  JUDGES  DO? 

WHAT  CAN  APPELLATE  JUDGES  DO? 
WHAT  SHOTJLD  A  COUBT  OF  APPEALS  DO? 

Finally,  in  drawing  Circuit  lines,  there  has  to  be  some  sort  of  qualitative 
standard  by  which  the  Commission  determines  just  what  reasonably  can  be 
expected  of  a  single  Circuit  Court.  Inevitably  this  means  examining  into  what 
Judges  can  and  ought  to  do.  Of  course,  this  involves  many  subjective  factors 
which  are  beyond  measure  and  would  be  fruitless  to  examine.  But  there  is 
sufficient  exi)erience  now  in  a  number  of  Appellate  Courts,  state  and  federal, 
by  which  the  size  and  location  and  the  geographical  area  of  a  proposed  Circuit 
would  be  determined  in  a  significant  degree  by  the  extent  to  which  the  use 
of  new  and  unusual  procedures  would  significantly  increase  output.  These 
present  matters  can  be  measured  on  an  objective  basis.  They  also  bear  directly 
on  the  underlying  question  of  the  basic  role  or  mission  of  the  appellate  court 
or,  perhaps  more  accurately,  just  what  kind  and  character  of  an  appeal  can  we 
now  tolerate  for  just  the  10  years  (to  1980)  ahead  in  the  face  of  this  explosive 
expansion.  First,  to  pinpoint  one  or  two  things.  Is  an  appeal  of  right  too  much 
of  an  ideal?  Where  do  we  cut  it  off?  How  is  it  cut  off?  By  express  exclusion  from 
appellate  jurisdiction?  Or  by  a  discretionary  review?  If  appealable.  Is  it  either 
necessary,  wise  or  desirable  to 'Structure  it  on  the  supposition  that  oral  argument 
is  available  in  very  ease?  To  what  extent  should  oral  argument  hearings  be 
reduced  or  eliminated?  What  safeguards  are  necessary  to  assure  serious  review 
of  appeals  authorized  by  statute  if  handled  summarily  without  oral  argument? 
To  what  extent  can  Courts  improve  productive  output  by  the  use  of  standing 
panels?  What  safeguards  are  needed?  How  much  rotation  of  panels  and 
constituent  Judges  is  necessary  or  desirable? 
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It  seems  to  me  that  unless  the  Commission  is  simply  going  to  confine  itself  to 
demographic  data  and  that  coming  from  the  source  of  business  (the  District 
Courts),  it  cannot  possibly  set  up  a  reasonably  ideal  Circuit  geographic  struc- 
ture without  it  having  some  notion  of  what  Judges  can  and  ought  to  be  able 
to  do.  Surely  the  inquiry  leading  to  Circuit  lines  ought  to  start  on  the  assumption 
that  much  has  to  change.  And  certainly  it  has  to  change  in  the  appellate  system. 

OUTPUT  CAPACITT  BEQUIEES  ASSESSMENT  OF  NEW  METrHODS 

Our  own  experience  in  the  Fifth  Circuit  has  made  us  conscious  of  how  important 
methods  are.  Had  we  not  adopted  new  and  untried  practices,  we  would  have 
long  ago  collapsed,  and  instead  of  a  Court  that  is  virtually  up-to-date,  we  would 
have  had  a  backlog  of  scandalous  proportions.  But  as  our  new  practices  pose 
many  of  tJie  queries  briefly  listed  above,  there  is  certanly  a  place  for  a  study 
in  depth  by  the  Commission  on  the  extent  to  which  these  and  other  practices 
are  .significant  in  affecting  the  productive  output  and  are  worthy  of  nationwide 
use  or  adaption. 

Our  own  experience  in  the  Fifth  Circuit  shows  why  this  is  vital.  Our  case 
filings  started  to  climb  from  876  in  1962  to  1,347  in  1967  (see  Appendix  3  at- 
tached). One  of  our  principal  weapons  in  keeping  abreast  of  this  increase  was 
the  use  of  visiting  Judges  and  an  increase  in  the  number  of  courtweeks  shown 
below : 

TABLE  7 


1965-66 

1966-67 

1967-68 

1968-69 

1969-70 

1970-71 

Visiting  judges 

Cou  rtweeks 

33 

38 

21 

45 

27 

48 

41 

46 

1 
38 

11 
43 

In  the  fall  of  1968  with  the  prospect  (later  made  good)  of  1,489  filings  that  year, 
we  recognized  that  we  could  not  possibly  keep  abreast  of  this  inflow  unless  we 
found  si.me  new  ways.  We  knew  we  could  not  get  enough  vi.sitinsr  Judges.  For 
that  input  (after  proved  reductions  for  cases  terminated  without  significant 
judicial  activity)  we  would  have  required  (>4  courtweeks.  With  but  12  active 
Judges  this  would  have  required  (after  full  use  of  the  three  Senior  Judges) 
60  visiting  Judges.  We  know  we  could  not  possibly  obtain  this  number,  and  our 
experience  ■nith  the  use  of  45  (in  1966-67)  proved  that  it  was  impossible  to 
efl:ectively  assimilate  that  many  visiting  Judges.  This  led  us  to  adopt  the  Fifth 
Circuit  screening  procedure.  This  is  explained  fully  in  Isl)ell  Enterprises,  Inc.  vs. 
Citizens  Casualty  Company  of  New  York,  5  Cir.,  1970,  431  F.2d  409,  Part  I, 
and  the  cited  HutJi,  and  Murphy  earlier  opinions.  By  an  elaborate,  but  still 
very  simple  system,  we  set  up  a  program  under  which  every  case  was  judicially 
screened  by  Judges,  not  Law  Clerks.  The  Court  was  divided  into  standing  panels 
with  cases  assigned  in  strict  routine  rotation  by  the  Clerk  to  the  initiating 
Judges  on  each  panel.  We  established  three  principal  classes  of  cases,  Class  II 
being  a  Summary  Calendar  case  disposed  of  without  oral  argument.  For  that 
classification  we  had  a  double  xmanimity  rule  reqmring  unanimity  by  the  stand- 
ing panel  on  classification  and  also  on  the  final  opinion.  Those  cases  for  oral 
argument  were  Class  III  (limited  to  15  minutes)  and  Class  IV  (full  30  minutes). 
The  success  of  this  is  little  short  of  miraculous.  Beginning  in  December  of  1968 
and  down  through  the  first  9  months  of  FY  1971,  out  of  a  total  of  2,958  cases 
screened,  1,131  were  disposed  of  as  Summary  II's  without  oral  argument.  That 
this  covers  the  whole  gamet  of  the  docket  is  shown  on  Api)endix  4  which  breaks 
the  figures  and  percentages  down  annually  in  the  three  categories  of  (1) 
habeas — §  2255,  (b)  direct  criminal  appeals  and  (3)  civil  appeals. 

TABLE  8.— TYPE  OF  CASE,  NUMBER  AND  PERCENTAGE  OF  SUMMARY  II  CASES 

Fiscal  Year  1971 
Fiscal  Year  1969  Fiscal  Year  1970  (9  months)  Overall 


Number 

Percent 

Number 

Percent 

Number 

Percent 

Number 

Percent 

Habeas  and  2255 

56 

58 

104 

25.7 
26.8 
47.5 

141 
131 
180 

31.2 
29.0 
39.8 

163 
130 
168 

35.3 
28.2 
36.5 

360 
319 
452 

31.8 

Direct  criminal 

28.2 

Civil 

40.0 

Total  of  summary  11... 

218  . 

452  . 

461  . 

1,131  .. 

399 

98 

RECAP 


Number,  Total  casej 

summary  II  screened 


218 
452 
461 

667 
1,187 
1,104 

Fiscal  Year: 

1969 - 

1970 .   

1971  (9  months) 

Total - -  1,131  2,958 

Several  things  are  noteworthy.  First,  the  number  of  Summary  II's  steadily 
increase  as  we  gain  confidence  and  exi)erience.  In  the  first  six  months  they  ran 
32.7%  and  at  the  end  of  nine  months  in  FY  1971  they  were  running  41.8%. 
The  toirrent  weekly  report  shows  that  from  January  1,  1971  to  .Tune  15,  1971, 
the  overall  percentage  of  Summary  II's  is  49.5%.  Even  more  remarkulile  is 
the  output  by  particular  types  of  cases  of  great  public  importance.  Our  docket 
Is  made  up  of  the  four  principal  tyi)es  of  cases  : 

TABLE  9 

Percent 

Habeas - - 15.8 

5  2255. - - 5.7 

Subtotal... - - -- -- --- --    21.5 

Direct  criminal 22.2 

Subtotal - - 43.7 

Civil. - 56.3 

Total.. 100.0 

Criminal  cases,  either  direct  appeal  or  post-conviction,  comprise  43.7%  of  our 
docket.  More  significant,  45.4%  of  all  direct  criminal  appeals,  81.7%  of  §  2255 
and  66.9%  of  habeas  appeals  go  off  as  Summary  II's.  This  does  not  mean  they  are 
treated  as  frivolous  or  as  light  or  flimsy  cases.  All  are  disposed  of  with  an  opinion 
and  many  are  signed  opinions  of  some  complexity.  But  this  illustrates  what 
innovation  can  do.  In  an  area  now  a  matter  of  great  concern  in  the  public's 
demand  for  more  and  earlier  finality  in  criminal  cases,  the  use  of  this  procedure 
eliminates  all  of  the  delay  since  a  case  goes  to  the  panel  immediately  after 
the  last  brief  is  filed  and  it  is  not  at  all  uncommon  for  an  opinion  affirming  a 
conviction  to  be  out  within  30  days.  This  has  markedly  reduced  the  median 
time  from  the  filing  of  the  record  to  its  ultimate  disposition. 

But  what  this  system  has  enabled  the  Court  to  do  covering  the  whole  range  of 
its  docket  is  even  more  spectacular.  In  the  first  18  months  a  case-by-case  analysis 
proved  that  it  increased  the  Court's  output  32%.  And  in  the  present,  single 
year  of  FY  1971  (the  last  month  being  projected)  against  an  increase  of  18% 
In  appeals  filed  over  FY  1970  the  number  of  opinions  has  increased  25%  and 
the  closed  cases  15%.  This  has  been  brought  about  in  no  small  degree  by  the  fact 
that  in  that  year  the  number  of  Summary  II's  increased  by  48%.  The  cases  con- 
sidered and  determined  by  both  regular  and  summary  calendar  increased  29% 
(see  Appendix  5).  Another  analysis  of  the  output  of  each  active  Judge  over  the 
last  three  years  shows  to  a  certainty  that  by  the  use  of  these  new  methods 
each  active  Judge  has  increased  his  output  by  38%. 

THE   FIFTH    CIBC7UIT  INNOVATES   AGAIN    RULE   21 

As  though  screening  were  not  enough,  experience  of  about  two  years  witli 
the  system  revealed  that  in  this  great  volume  of  appeals — many  of  which  were 
on  the  oral  argument  calendar  as  Ill's  and  IV'.s — judicial  consideration  of  them 
by  the  panel,  either  on  the  summary  or  regular  calendar,  demonstrated  that 
no  good  would  be  served  by  an  opinion.  Consequently,  on  August  14,  1970,  the 
Court  adopted  what  it  calls  Rule  21  which  permits  a  simple  order  of  affirmance 
for  civil  and  criminal  cases  (not  rever.sal)  and  enforcement  in  an  administrative 
agency  case.  This  rule,  in  its  operation  and  the  necessity  for  it,  is  detailed  in 
NLRB  vs.  Amalgamated  Clothing  Workers  of  America,  5  Cir.,  1970,  430  F.  2d 
966. 

Of  course,  such  a  device  must  be,  and  is,  carefully  used.  Scattered  as  we  are 
geographically,  it  works  well  for  us.  At  least  in  effect  it  closely  parallels  the 
practice  frequently  used  in  the  Second  Circuit  of  dismissal  from  the  Bench. 
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In  reaching  our  output  of  1,600  opinions  this  has  been  significant  since  Rule  21 
opinions  for  the  first  nine  months  of  FY  1971  comprised  23%  of  the  per  curiams. 
An  appellate  Court's  work  is  principally  that  of  deciding  cases  by  delivering 
opinions.  The  current  year  will  see  almost  1,600  opinions  published.  Of  these 
886  (55%)  are  curiams  (see  Appendix  6).  In  terms  of  outimt  since  1967  the 
Fifth  Circuit  has  disposed  of  more  eases  in  the  current  year  than  were  filed 
in  the  previous  year  (see  Appendix  7).  All  the  while  there  has  been  a  dispro- 
portionate increase  in  the  so-called  carryover  of  cases  in  the  course  of  getting 
ready  for  calendaring  (376  over  1967  in  contrast  to  case  filing  increase  of  1,027) . 

THE    fifth's     NKWEST    EXPERIMENT 
STANDING    PANELS 

Not  content  with  these  spectacular  results  the  Fifth  Circuit  has  again  entered 
on  an  even  more  unique  experiment.  Faced  with  the  certain  projections  of  work 
which  exceeded  the  capacity  of  15  active  Judges  and  the  determination  not 
to  increase  beyond  15  judgeships,  the  Court  recognized  that  it  was  faced  with 
a  real  crisis.  It  proposed  to  the  Chief  Justice  and  to  the  Judicial  Center  what 
it  has  called  the  Crisis  Project.  This  we  are  hopeful  will  be  supported  by  the 
appropriate  agencies.  To  increase  output  in  the  interim  the  Court  has  just 
adopted  a  new  procedure  on  an  experimental  basis  (up  through  December  31, 
1971)  by  which  all  judicial  matters  are  assigned  in  strict  rotation  to  five  stand- 
ing panels  with  that  panel  having  complete  responsibility  from  the  beginning 
to  the  end  of  that  case.  The  panel  will  determine  whether  it  is  to  be  disposed 
of  as  a  Summary  II  without  oral  argument,  and  if  argument  is  needed  that  panel 
win  hear  the  case  at  the  time  and  place  fixed  by  the  panel.  Under  this  system 
we  anticipate  that  in  contrast  to  the  current  figure  of  nearly  50%  Summary  II's, 
dispositions  without  oral  argument  will  run  as  high  as  75%  of  the  entire  docket. 
Although  this  will  call  in  FY  1972  for  a  substantial  increase  in  the  personal 
productive  output  of  each  Judge,  we  think  we  will  be  able  to  do  it  if  we  get  the 
supporting  staff  help  we  need.  We  are  hopefi:!  that  we  will  be,  as  we  now  are, 
substantially  current  with  no  real  liacklog.  Each  year  thereafter  poses  new 
burdens,  but  we  are  hoping  that  it  will  work  through  FY  1973-74.  For  those  who 
deplore  this  high  percentage  of  Summary  II  decisions  without  oral  argument, 
the  answer  is  a  simple  one.  Were  we  not  to  use  the  methods  we  have  employed 
and  the  new  ones  being  initiated  we  would  be  in  an  absolute  state  of  chaos  with 
scandalous  cumulative  backlogs.  This  is  because  in  order  to  dispose  of  all  of 
these  cases  on  oral  argument,  we  would  have  to  have  a  startling  number  of 
court-weeks  way  Iteyond  the  capacity  of  our  own  Judges  which  in  turn  would 
require  an  Impossible  number  of  visiting  Judges.  This  is  illustrated  by  the 
following  on  the  assumption  of  30  visiting  Judges  with  the  annual  and  cumula- 
tive backlog  resulting. 

TABLE  10 

Fiscal  year — 


1972  1973  1974  1975 


Cases  for  judicial  disposition ._ 1,764  1,904  2,043  2,234 

Backlog  from  preceding  year 20  280  780  1,440 


Total  cases  for  oral  argument 

CoBrt  weeks  required  (20  per  week) 

Court  weeks  serviced  by  active  5th  circuit  judges. 

Total  visiting  judges  required _. 

Backlog  (assuming  30  visiting  judges  available)... 


1,784 

2,184 

2,823 

3,674 

84 

109 

142 

184 

60 

60 

60 

60 

72 

147 

246 

372 

280 

780 

1,440 

2,280 

Note;  These  impossibilitieshighlightwhyour  success  for  fiscal  year  1971  is  due  to  our  new  procedures.  Without  screen- 
ing and  on  oral  argument  only,  on  the  same  basis  as  this  table,  we  would  have  required  76  court  weeks  with  48  visiting 
judges,  an  impossible  attainment. 

This  material  is  put  forward  not  to  show  that  we  do  better  than  anyone  else 
or  that  others  could  or  should  adopt  our  systems.  Every  Circuit,  whether  on 
present  or  future  alignments,  will  have  unique  problems.  I  offer  it  in  this  detail 
to  demonstrate  that  there  is  a  tremendous,  untapped  capacity  for  output  that 
Judges  and  Courts  are  not  aware  of  until  they  experiment.  It  is  of  importance 
here  because  the  Commission  cannot  really  determine  how  many  Judges  and 
therefore  how  many  Circuits  are  needed  until  It  first  ascertains  what  it  is  Judges 
or  groups  of  Judges  in  a  collective  Court  can  do. 
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That  my  concern  upon  goals  and  methods  is  not  simply  the  parochial  view 
of  a  single  Chief  Judge  from  a  single  Circuit  is  proved  by  the  comprehensive 
program  set  up  by  the  American  Bar  Foundation  for  an  in-depth  analysis  of 
the  appellate  process.  This  is  done  under  the  guidance  of  the  Appellate  Judges 
Conference  of  the  Section  of  Judicial  Administration  by  a  Committee  of  which 
Judge  James  D.  Hopkins  of  the  New  York  Supreme  Court  is  chairman  and 
Professor  Prentis  Marshall  is  the  project  director.  Operating  in  probably  parallel 
concern  is  the  Commission  on  Judicial  Administration  of  which  Judge  Carl 
McGowan  of  the  D.C.  Circuit  is  chairman  operating  under  the  supervision  of 
the  American  Bar  Association  with  a  Ford  Foundation  grant  (see  39  Law  Week 
2690). 

CONCLUSION 

I  end  as  I  began :  I  am  wholeheartedly  in  favor  of  the  establishment  of  this 
Commission.  I  agree  also  that  in  its  definitive  recommendations  on  Circuit 
realignments  and  Circuit  lines  this  must  be  positive  and  direct  for  submission 
to  this  Congress.  But  this  analysis  demonstrates,  I  believe,  that  the  Commission 
cannot  intelligently  draw  those  lines  without  first  making  an  in-depth  study  of 
what  the  role  of  the  Court  of  Appeals  ought  to  be,  what  we  can  tolerate,  what  we 
can  survive  under,  what  statutory  changes  should  be  wrought  to  bring  the  work- 
load within  reasonable  capabilities,  and  an  objective  determination  of  what 
Judges  and  Courts  reasonably  ought  to  be  expected  to  do  and  accomplish  by  the 
imaginative  use  of  new  methods  and  procedures. 

ADDITIONAL  CIRCUIT  JUDGESHIPS  NEEDED,  1972  AND  1975  SHAFROHT  ON  PROJECTIONS  (UPDATED  TO  1970) 


96  caseload 

average 

1972 

1975 

(a) 

(b) 

Present 

(c) 

(d) 

(e) 

Added 
judges 

(f) 

(£) 

(h) 

Added 
judges 

(i) 

number 

Shafroth 

needed, 

Shafroth 

needed, 

Judge- 

judge- 

prolec- 

197? 

proiec- 

1975 

ships 

ships 

tion 

Exceed   ( 

:ompared 

tion 

Exceed 

compared 

per  circuit 

(1970) 

(1970) 

864  by- 

1970 

(1970) 

864  by- 

1970 

9  or  more 

Circuit: 

2d... 

9 

983 

119 

1 

1,177 

313 

3 

12 

3d 

8 

749  . 

874 

10 

4th 

»8 

1,426 

562 

7 

1,820 

956 

11 

19 

5th 

15 

2,006 

1,142 

6 

2,464 

1,600 

10 

25 

6th 

8 

867  . 

981 

117 

1 

9 

7th 

8 

809  . 

968 

104 

2 

10 

9th 

13 

1,  719 

855 

5 

2,166 

1,302 

10 

23 

10th 

7 

713  . 

824 

District  of  Columbia 

9 

1,025 

161 

2 

1,478 

614 

6 

15 

Total 

21  . 

42 

1 1  added  as  recommended  by  1970  Shafroth  report 

APPENDIX 

2 

PERCENTAGE  INCREASE  IN  CIVIL  AND  CRIMINAL  TRIALS  AND  INCREASE  IN  APPEALS,  5TH  CIRCUIT,  FISCAL  YEARS 

1961-69 

Total 

civil  and 

Number  of  judgeships 

criminal 

Total 

appeals 

Civil 

Civil 

Criminal 

Criminal 

Fiscal  year 

Circuit 

District 

trials 

filed 

trials 

appeals 

trials 

appeals 

1961 

7 

33 

1,770 

512 

1,159 

408 

611 

104 

1962... 

9 

45 

1,975 

529 

1,328 

422 

647 

107 

1963- 

9 

45 

2,227 

679 

1,463 

528 

764 

151 

1964 

9 

45 

2,154 

818 

1,418 

687 

736 

131 

1965 

9 

45 

2,292 

879 

1,596 

702 

696 

177 

1%6. 

9 

45 

2,478 

873 

1.669 

664 

809 

209 

1967 

13 

58 

2,703 

949 

1,869 

703 

834 

246 

1968 

13 

58 

2,960 

1,159 

2,034 

820 

926 

339 

1969.. 

15 

58 

3,162 

1,372 

2,257 

1,049 

905 

323 

Percent  change,  1969  over 

1961 _. 

114.3 

75.8 

78.6 

168.0 

94.7 

157.1 

48.1 

210.6 

Note:  Beginning  with  1962  the  number  of  appeals  in  each  year  under  each  category  have  been  reduced  by  the  number 
disposed  of  by  consolidation. 

Source:  1970  Shafroth  survey. 
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APPENDIX  4 
TYPE  OF  CASE— NUMBER  AND  PERCENTAGE  OF  SUMMARY  II  CASES 


Fiscal  yea 

rl969 

Fiscal  yea 

rl970 

Fiscal  year  1971 
(9  months) 

Overall 

Number 

Percent 

Number 

Percent 

Number 

Percent 

Number 

Percent 

Habeas  and  2255 

56 

58 

104 

25.7 
26.8 
47.5 

141 
131 
180 

31.2 
29.0 
39.8 

163 
130 
168 

35.3 
28.2 
36.5 

360 
319 
452 

31.8 

Direct  criminal 

Civil    

28.2 
40  0 

Total  of  summary  11... 

218  - 

452  .. 

461  . 

1,131  ... 

RECAP 


Fiscal  year 


Number 
summary  II 


Total  cases 
screened 


1969 

1970 

1971  (9  months). 


218 

452 
461 


New  appeals 

Opinions 

Closed  cases 

Hearing  calendared  cases 

Summary  cases 

Regular  and  summary  calendar 

Unready  cases  carried  over 

Percentage  of  nev^  cases  carried  over- 
En  banc  petitions  filed 

Miscellaneous  prisoner  petitions 


567 
1,187 
1,104 


Total 1,131 

2,958 

GENERAL  BUSINESS  OF  THE  5TH  CIRCUIT  (FISCAL  YEARS  1970-71) 

Fiscal  year        Fiscal  year 
1971                 1970 

Percent 
increase 

2,127 

1,794 

18 

1,594 

1.271 

25 

1,932 

1,682 

15 

860 

740 

16 

669 

452 

48 

1,530 

1,192 

29 

922 

862 

7 

44.8 

48.7 

1-3.9 

99 

77 

29 

502 

438 

IS 

1  Decrease. 


DISPOSITIONS  BY  PRINTED  OPINIONS,  FISCAL  YEARS  1965-71 


Signed 
opinions 


Per  curiam 
opinions 


Total 
opinions 


Fiscal  year: 
1965,... 
1966.... 
1967.... 
1968.... 
1969.... 
1970.... 
1971.... 


SUMMARY  II  OPINIONS 


322 

304 

626 

355 

317 

672 

450 

370 

820 

500 

353 

953 

604 

525 

1,129 

638 

633 

1,271 

708 

886 

1,594 

Fiscal  year- 


1969 

1970 

11971 

109 

326 
100 

493 

41 

101 

Per  curiam. 
Signed 

Total 


150 


426 


594 


1  9  months  actual  and  projected.  Since  Aug.  14, 1970  rule  21  summary  affirmance  opinions  have  comprised  23  percent 
of  per  curiams  (103  out  of  446). 
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FILINGS,  DISPOSITIONS  AND  CARRYOVER  IN  5TH  CIRCUIT,  FISCAL  YEAR  1960-71 


Number  of 
cases  filed 

Number  of              Carried 

cases          forward  to 

disposed  of  succeeding  year 

Fiscal  year: 

1%0          

584 

554 

514 

598 

765 

931 

878 

1,028 

1,171 

1,290 

1,496 

1,682 

1,932 

278 

1961                                 

639 

403 

1%2                                -      -      . 

717 

522 

1963       

876 

633 

1964          .           

1,033 

735 

1965                     

1,073 

930 

1966                                  

1,099 

1,001 

1967                                            

1,189 

1,019 

1968       

1,347 

1,076 

1969           

1,489 

1,069 

1970                               

1,794 

1,181 

1971                                              

2,127 

1,376 

1  9  months  actual  and  projected. 

Supplemental,  Statement  of  John  R.  Bbown,  Chief  Judge, 
U.S.  Court  of  Appeals,  Fifth  Cibcuit 

I  am  filing  this  supplemental  statement  to  my  original  statement  and  testi- 
mony of  Jime  24,  1971,  in  order  to  supply  data  not  then  readily  available  on 
(i)  the  composition  of  the  docket  by  categories  of  cases  and  particularly  diver- 
sity, (ii)  the  extent  to  wliich  en  bancs  are  requested  or  passed  upon,  and  (iii) 
to  give  emphasis  to  a  factor  which  ought  to  be  self-evident  but  which  is  the 
very  life  blood  of  our  continued  use  of  innovated  procedures  which  have  brought 
about  such  increases  in  productive  output. 

Composition  of  the  Docket:  In  connection  with  the  proposal  that  diversity 
jurisdiction  be  sharply  curtailed,  the  question  was  asked  as  to  the  percentage 
of  diversity  cases  in  the  filings  of  the  Fifth  Circuit.  I  stated  approximately 
10%.  This  turns  out  to  be  almost  on  the  head.  Until  August  1970,  diversity 
cases  were  lumped  in  with  private  civil  cases  generally.  Since  that  date  we 
have  separate  figures.  I  attach  as  Appendix  8  the  Table  of  New  Appeals 
Docketed  by  Subject  Matter  FY  1971  down  through  May  31,  1971.  From  this 
the  Committee  can  also  see  the  other  main  categories.  These  figures  are  cur- 
rently kept  so  that  we  can  intelligently  plan  our  activities  and  can  anticii>ate 
marked  changes  in  the  character,  kind  or  volume  of  particular  type  of  cases 
(e.g.  school  pupil  assignment  cases). 

En  bancs:  An  en  banc  is  an  essential,  but  sometimes  awkward  mechanism, 
for  maintenance  of  institutional  uniformity  and  stability  in  multi-judge  Courts. 
I  attach  as  Appendix  9  a  recap  showing  the  totals  in  annual  periods  up  through 
January  31,  1971  and  the  two-month  period  Febuary  1,  1971  through  March  31, 
1971.  The  reporting  period  begins  February  1  because  that  is  the  time  we 
instituted  the  practice  later  formalized  in  Federal  Rules  of  Appellate  Pro- 
cedures 35.  For  the  most  recent  full  twelve-month  reporting  period  (2/1/70 — 
1/31/71)  and  the  period  February  1,  1971  to  June  30,  1971  the  following  extract 
indicates  the  volume  of  these  petitions,  each  of  which  has  to  be  considered 
by  every  active'  member  of  the  Court  even  though  few  of  them  result  in  a 
request  for  or  the  conducting  of  a  poll  and  even  fewer  are  granted : 

TABLE  11 


Petitions  for  rehearing  en  banc  filed_ 

Polls  conducted 

Denied  by  panel  without  poll 

Rehearing  en  bancs  granted 


Feb.  1,  1970 

to 

Jan.  31,  1971 

Feb.  1,  1971 

to 

June  30,  1971 

138 
26 
79 
11 

80 
6 

51 
5 

In  addition  to  these  petitions  by  parties,  the  Court  has  an  internal  procedure 
in  which  a  non-panel  member  can  request  the  panel  to  reconsider  some  or  all  of 


405 


104 

the  decisions-  This  goes  to  the  entire  Court  for  consideration,  but  seldom  results 
in  a  poll  and  most  often  terminates  with  modifications  eliminating  the  cause 
of  concern. 

Success  Means  People:  People  Mean  Money:  Although  in  my  statement  I 
stressed  that  the  screening  procedure  and  the  standing  panel  procedure  just 
adopted  require  substantial  additional  supporting  personnel,  this  deserves  further 
emphasis.  We  know  that  we  are  at  the  end  of  our  rope  now.  And  while  over 
the  last  three  years  we  have  consistently  improved  our  output,  we  know  we 
will  soon  reach  the  point  of  maximum  output  unless  we  get  substantial  added 
staff.  This  includes  extra  secretaries,  a  third  law  clerk  for  each  Judge,  a 
well  organized  group  of  staff  attorneys  (paralegals)  under  competent  super- 
vision and  with  adequate  secretarial  and  clerical  assistance.  All  of  this  means 
money.  But  unless  the  money  is  forthcoming  to  acquire  this  personnel,  the  chaos 
revealed  in  the  Tables  will  occur.  And  in  terms  of  sheer  money — to  solve  the 
problem  to  avoid  the  chaos — the  cost  is  much  less  than  that  of  installing  and 
maintaining  eight  additional  tenured  Judges  with  their  regular  staffs.  The  cost 
of  this  increased  productive  capacity  is  not  cheap.  But  if  this  help  is  not  forth- 
coming, there  is  no  hope  that  either  the  current  pace  can  continue  or  that 
the  new  methods  can  be  employed  or  such  efforts  would  keep  up  with  the  flood. 

The  extent  to  which  our  innovative  systems  impose  sub.stantial  burdens  beyond 
that  borne  when  matters  are  handled  traditionally  by  oral  argument  is  shown 
by  Appendix  lOA-lOD.  This  shows  for  each  of  the  Judges  of  the  standing  panels 
the  burden  of  participation  and  opinion  load  based  upon  the  filing'  projections 
for  FT  1972-1975  and  on  the  alternative  hypothesis  that  the  Summary  II's  will 
amount  to  60%,  65%,  70%,  and  75%  of  the  total  filings.  The  Judges  simply 
cannot  handle  117  opinions  as  projected  for  FY  1972  unless  we  get  help  over 
and  above  that  of  our  existing  staff  and  that  of  the  Court  as  a  whole.  And 
FY  1973, 1974, 1975  is  simply  out  of  the  question. 
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Feb,  1, 

1967, to 

Jan.  31, 

1968 

Feb.  1, 

1968, to 

Jan.  31, 

1969 

Feb.  1, 

1969, to 

Jan.  31, 

1970 

Feb.  1, 

1970, to 

Jan.  31, 

1971 

Feb,  1, 

1971, to 

Mar.  31, 

1971 

Total 

( 1)  Disposition  of  petitions  for  rehear- 
ing en  banc: 
Denied: 

With  poll  vote 

5 
42 

2 

3 

7 
64 

0 
3 

8 
66 

0 
3 

15 
79 

0 

5 

0 
16 

0 

0 

35 

Witfiout  poll  vote 

Granted: 

With  argument    .  .     . 

267 
2 

Without  argument 

14 

Total 

fPending 

52 
2 

74 
4 

77 
15 

99 
50 

16 
30 

318 
30 

Total 

(2)  Less:  Carryover  of  pending  peti- 
tions from  prior  period. 

54 
0 

78 
2 

92 

4 

149 
15 

46 

16 

348 
IS 

(3)  Total  petitions  for  rehearing  en 

banc  filed 

(4)  Total  petitions  for  tiearing  en  banc. 

54 
0 

76 
6 

88 
4 

134 
4 

30 
0 

332 
14 

(5)  Total  all  en  banc  petitions 

(6)  En  banc  on  court's  own  motion: 

With  argument 

Without  argument 

54 

4 
0 

227 

82 

2 
2 

284 

92 

13 

5 

335 

138 

0 
6 

399 

30 

0 

0 

88 

346 

19 
13 

(7)  Total,  all  petitions  for  rehearing 
and/or  rehearing  en  banc 

1,333 

408 


107 


m   I 


00 

a: 

< 


o 


o 

S 


CO 

>- 


CO 

to 


< 

C3 

Z 

o 

z 
<t 
I— 


o 


o 

< 


< 
o 

—I 

!£ 
O 


o 


I:: 


S  I; 


^  I 


o»  00    I  r>.o» 


(oesi    I  ooo 


CM  U->         OO^^         OO 


CT)  OO     I    I —  IT) 


CD  CM 
-^CM 


CMlO 
.-I  CM 


CM  irt 

f-«  CSJ 


—  o 

*^  l/> 

«>  c     , 

=  2  ^ 

o  =  aS 

w  to  o  e 

<u  i-  o  = 

^    O  -^    TO 

™    </>    TO   1=^ 
^    C   Q.I- 

<J  a.  TO  ° 
>,OQ- 
TO  '^'^^ 

£ 


en  00 

•-•CM 


TO. 2 


0)   TO 

oso. 

1^ 


O'C 
CKC 

•a  o 
.=  ■£ 


(O    ® 

TO  -^ 

<^  3 
O — • 
C  £ 


U   V 

UJ  J 


:S  « 

■cr 

TO   « 

^E 

O   £ 

•o 

c 

o  ^ 

o 

■E.E 

n 

'q.  i 

Q. 

o  > 

_'y 

_TO    TO 

"Oi^ 

ro 

V-.*2 

o. 

c 

m 

E 

o 

•D 

»- 

< 

2  ^- 


■C  "" 


E-C 


I-  o 


E>    >>    == 


409 


108 


Judge  Browj^.  Thank  you,  sir.  I  am  in  favor  of  tliis  legislation. 
As  a  member  of  the  Conference^  I  voted  for  it  in  principle.  We  did  not 
have  any  specific  proposed  legislation  before  us. 

I  think  that  there  is  great  value  in  a  commission-type  of  procedure. 
We  are  told  that  there  has  been  only  one  circuit  realinement,  really, 
in  modern  times  and  that  was  when  the  Tenth  Circuit  was  created  and 
it  was  the  slow  product  of  much  hauling  and  tugging. 

We  are  told — we  don't  know  directly  about  these  things,  of  course — 
that  this  is  so  wrapped  up  with  political  considerations.  Senators  en- 
vious of  what  circuit  they  are  going  to  be  in,  and  so  on,  that  it  might 
be  a  very  difficult  thing  if  the  Congress  itself  undertook  to  try  to 
redraw  these  circuit  lines.  So  I  am  enthusiastic  about  the  commis- 
sion method.  I  also  recognize  that  if  the  so-called  reorganization  plan 
type  of  structure  is  to  be  followed,  where  a  report  is  made  and  the 
Congress  either  accepts  it  or  rejects  it  within  a  stated  time,  that  their 
recommendations  on  circuit  lines  would  have  to  be  very  definitive. 

My  criticism  of  the  bill  is  that  it  is  too  narrowly  structured.  It  just 
assumes  that  you  can  draw  lines  and  solve  problems.  I  think  this  Com- 
mission has  to  be  charged  not  only  with  sort  of  a  professional  concern 
but  with  an  official  responsibility  to  look  at  some  of  the  deep  questions 
that  are  wrapped  up  in  this  problem  of  caseloads  and  the  work  of  the 
courts  of  appeals  and  that  is  the  tenor  and  that  is  the  burden  of  my 
approach  here.  I  maintain,  first,  that  there  is  really  no  solution  at  all 
in  just  a  circuit  split.  Second,  you  cannot  really  decide  what  ought  to 
be  done  without  looking  at  the  probable  load  on  the  court  of  appeals 
systems  in  terms  of  the  next  7  or  8  years,  with  a  view  of  seeing  whether 
we  can  tolerate  or  even  survive  any  longer  under  this  system.  That 
brings  us  to  the  role  of  the  court  of  appeals,  what  should  its  mission 
be.  Then  next,  how  can  anybody  intelligently  determine  where  circuit 
lines  should  be  drawn  unless  he  first  knows  what  is  it  you  can  expect 
a  court  to  do,  a  good  court.  I  mean,  a  hardworking  court.  I  believe  I 
speak  for  everyone.  We  are  all  working  hard.  You  cannot  decide 
what  a  court  can  do  without  knowing  what  is  it  you  can  expect  a  judge 
to  do,  what  is  a  reasonable  standard.  I  don't  mean  that  you  should  try 
to  find  in  a  subjective  way  if  Judge  X  doesn't  work  as  hard  as  he 
should  and  Judge  X  does  better,  but  there  are  some  objective  ways. 

Then,  third  and  finally,  you  cannot  possibly  determine  what  it  is  a 
court  should  do  or  what  a  judge  should  do  without  knowing  what  it  is 
that  judges  are  doing  now  that  is  unusual  and  that  has  brought  about 
a  great  increase  in  productivity. 

I  am  going  to  talk  about  the  Fifth  Circuit  because  we  are  a  guinea 
pig.  There  isn't  a  problem  in  the  judiciary  Ave  don't  have.  We  have  it  in 
a  double  dose.  We  could  have  collapsed  ?>  or  4  years  ago.  But  in  fact 
we  are  up  to  date.  It  is  a  remarkable  record.  We  face  a  prospect  that 
is  staggering.  We  have  taken  some  new  steps  I  am  going  to  tell  you 
about  that  we  hope  will  keep  us  abreast  for  a  couple  or  three  more 
years.  Then  something  is  going  to  have  to  give.  So  this  is  the  kind  of  a 
theme  I  have  here. 

I  still  believe  the  bill  is  a  good  one,  but  I  think  any  such  commis- 
sion must  look  into  these  basic  things. 

Now,  let  me  remind  you  first  that  the  Court  of  Appeals  for  the  Fifth 
Circuit  is  the  largest,  as  Mr.  Brooks  pointed  out,  with  15  active  judges. 
Next  is  the  Ninth  Circuit  with  18  judges.  Our  council  has  gone  on  rec- 
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ord  formally,  unanimously,  against  more  than  15  active  judges.  I  will 
say  some  of  us  were  not  quite  as  enthusiastic  about  it  but  we  have  a 
united  front.  "VVe  have  actually  been  running  a  court  of  more  than  19 
judges  when  you  figure  the  equivalent  of  visiting  judges.  When  some- 
body says  a  15-man  court  can't  work  I  just  say,  as  some  of  our  political 
friends  have  said,  "Just  look  at  the  record."  What  we  are  doing  is 
nothing  short  of  an  amazing  thing,  and  I  am  not  too  boastful,  I  hope, 
in  saying  it. 

So  we  are  a  court  that  recognizes,  first,  that  something  is  going  to 
have  to  be  done  and,  second,  maybe  a  court  realinement  seems  to  be 
more  or  less  inevitable.  But  it  ought  to  be  done  in  a  way  that  solves  the 
problems  in  some  kind  of  a  sensible  way. 

Wliy  do  I  say  a  circuit  split  or  just  circuit  lines  is  a  superficial 
nonsolution  ?  The  Fifth  Circuit  again  is  a  good  illustration.  We  have 
six  States:  Florida,  Georgia,  Alabama,  Mississippi,  Louisiana,  and 
Texas.  Fifty  percent  of  our  business  comes  from  Texas  on  the  west 
and  Florida  on  the  east,  and  the  next  adjacent  States,  Georgia  and 
Louisiana,  supply  another  30  percent.  As  to  Mississippi  and  Alabama, 
we  have  no  real  problem  since  these  can  be  shifted  to  adjacent  circuits 
to  probably  get  a  little  help  but  not  much. 

First,  let's  talk  about  splitting  the  Fifth  Circuit.  We  can  cut  it  in  two 
or  in  tliirds.  With  15  judges  we  would  still  end  up  with  a  caseload  that 
is  35  percent  more  than  the  average  for  the  whole  Nation  last  year  of 
about  120.  We  would  have  approximately  150  to  160  cases.  If  Georgia 
and  Florida  were  cut  off  and  made  a  new  circuit  their  caseload  would 
be  higher  than  it  now  is  and  within  a  couple  of  years  it  would  even 
be  worse.  Texas  and  Louisiana  would  gain  a  little  bit  for  the  first  year. 
I  gave  to  Mr.  Zelenko  a  new  amended  table  3  which  is  found  on  page  11 
which  ffives  the  filings  from  each  of  the  States  of  the  Fifth  Circuit  v\-ith 
projections  to  fiscal  year  1975. 1  used  the  1970  figures  because  that  was 
the  only  way  I  could  get  a  comparison  with  the  other  adjacent  circuits. 
You  can  see  for  fiscal  year  1971  we  have  a  little  difficulty  on  statistics 
because  of  the  fire  in  the  clerk's  office  whicli  destroyed  these  records  so 
that  we  are  going  to  have  to  reconstruct  them  for  1971.  We  will  do  it. 
However,  the  projections  are  very,  very  conservative  (an  annual  in- 
crease of  15.5  percent)  with  respect  to  1972  through  1975  and  you  will 
see  how  much  they  go  up.  Texas  and  Florida  will  increase  150  each 
just  for  this  coming  year,  and  the  moment  you  apply  that  to  any  of 
these  cross-pollinations,  say,  to  the  Fourth  Circuit  or  the  Sixth  Circuit 
or  the  Eighth  Circuit  or  the  Tenth  Circuit  it  is  already  out  of  balance. 
So  you  can  see  that  drawing  of  lines  is  no  answer. 

"Wliy  is  that?  Well,  the  reason  is  that  the  business  is  there,  not  only 
business  business,  but  judicial  business  that  comes  from  business. 

The  States  of  the  Fifth  Circuit  comprise  12  percent  of  the  States.  We 
have  about  15  percent  of  the  population.  We  have  22  percent  of  the 
civil  business  of  the  whole  country  and,  not  to  our  great  credit,  we 
have  25  percent  of  the  criminal  business.  So  we  know  that  as  long  as  the 
business  is  there  it  is  going  to  take  judgepower. 

Here,  of  course,  you  get  face  to  face  with  what  is  it  you  ought  to 
expect  of  a  court  of  appeals  system  and  of  judges.  Our  projections  are 
set  forth  in  the  statement.  Licidentally,  we  have  our  own  figures  and 
they  are  hard  figures.  They  exclude  all  of  the  water.  We  talce  out  all 
the  multiple  parties.  We  cannot  work  just  on  the  Administrative  Office 
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records;  they  are  a  year  and  a  half  old  when  they  get  to  us  so  they  are 
not  very  useful  to  us  for  planning  purposes.  But  we  have  proved  year 
after  year  that  our  projections  are  right  on  the  nose. 

This  year  we  will  have  2,100  cases  against  a  projection  of  2,127  and 
they  tell  me  that  is  pretty  good.  Next  year  we  know  it  is  going  to  be 
noteless  than  2,300  cases.  In  preparing  tliis  statement  I  learned  that  we 
used  an  additional  approach  which  I  would  regard  as  doubtful  since 
we  just  used  the  adjustment  factor  on  the  1971  figures  for  1972  through 
1975.  If  experience  teaches  us  anything,  it  is  that  in  the  last  4  years 
we  have  averaged  each  year  an  annual  increase  of  15  percent,  so 
instead  of  2,300  next  year  we  are  apt  to  have  2,500,  and  when  we  get 
to  1975 — that  is  just  the  day  after  tomorrow — we  are  going  to  have  not 
less  than  2,800  cases  and  we  will  undoubtedly  end  up  with  about  3,000. 

Incidentally,  all  of  these  projections  have  been  reviewed  by  the 
statistical  people  in  the  Administrative  Office.  We  have  submitted 
them  directly  to  the  Chief  Justice  so  that  he  knows  of  our  plight.  They 
have  been  found  trustworthy  both  in  the  calculations  and  in  the  sta- 
tistical methods  used. 

In  1980 — and  that  is  just  a  couple  of  weeks  off,  so  to  speak — we 
anticipate  we  will  have  over  4,800  cases.  But  the  shocking  thing  that 
should  bring  this  committee  really  to  a  point  of  great  excitement  is 
that  for  the  court  of  appeals  system  as  a  whole  there  will  be  34,000 
cases.  Now,  that  is  against  a  total  last  year  of  11,000  and  it  is  against  a 
total  of  about  13,000  on  the  Shaf  roth  "^projections  for  fiscal  year  1975. 
I  am  sure  you  have  heard  about  the  Shafroth  projections.  He  is  a  tre- 
mendously able  man. 

Now,  when  you  think  about  that  you  can  see  why  I  say  somebody 
has  to  start  looking  at  the  problem  of  what  do  you  expect  of  the  court 
of  appeals,  not  just  good  judgments,  but  can  they  do  it. 

Now,  one  of  the  things  that  I  regard  as  somewhat  of  a  myth  is  that 
no  court  should  ever  be  larger  than  nine.  I  have  some  judges  on  my 
court  who  feel  that  way.  Judge  Coleman,  a  great  friend  of  Senator 
Eastland,  has  said,  "It  is  too  much  like  a  convention.  It  is  not  a  court." 
But  again  we  have  made  it  work. 

The  ChairmajST.  It  would  be  like  a  House  of  Lords. 

Judge  Brown.  House  of  Lords,  that  is  right.  But  now  we  are  going 
to  divide  ourselves  up  into  standing  panels.  I  am  going  to  tell  you 
about  that.  We  are  going  to  divide  ourselves  up  to  see  if  we  can't  im- 
prove output  even  more.  Any  kind  of  a  consideration  of  this  problem, 
I  think,  will  lead  you  to  the  certainty  that  you  cannot  demand  the 
luxury  of  a  nine-man  maximum  court.  Again  the  Fifth  Circuit  is  a  good 
illustration  of  this. 

I  made  a  projection  here  a  couple  of  years  ago  which  you  will  find 
in  the  table  in  appendix  1.  It  shows  on  these  projections  the  number 
of  courts  of  appeals  in  1975  that  will  have  to  have  more  than  nine 
judges.  I  have  also  set  forth  as  a  table  the  extract  from  the  statistical 
study  made  by  and  for  Judge  Butzner's  committee  (and  report  by 
Judge  Duniway).  That  is  the  Subcommittee  on  Statistics  and  Proce- 
dures of  the  Judicial  Conference  which  is  making  a  study  on  the  omni- 
bus judgeship  bill  for  the  courts  of  appeals.  As  you  remember,  each  4 
years  the  Congress  and 'the  Conference  try  to  handle  district  judge- 
ships in  one  omnibus  bill,  and  then  in  another  year  following  that  the 
court  of  appeals.  We  reported  that  we  don't  want  more  active  judges. 
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We  are  going  to  have  to  have  more  help.  But  this  committee  went 
ahead  and  made  eight  different  projections  to  try  to  eliminate  these 
aberrations  that  come  from  some  of  the  reporting  methods  used, 
especially  on  habeas  corpus  and  i)ostconviction  cases,  to  get  the  water 
out  and  to  get  common  denominators. 

On  eight  different  projections  they  show  that  the  Fifth  Circuit  needs 
seven  more  judges — that  is  22^ — by  1975.  Worse,  it  shows  for  the  Sec- 
ond, Third,  Sixth,  and  Ninth  Circuits  they  will  need  more  than  nine 
judges  and  it  runs  up  to  19  in  the  ninth  circuit.  If  you  divide  the  addi- 
tional judges  up  and  get  an  ideal  of  nine,  you  will  see  that  even  on  that 
projection  you  are  gonig  to  have  to  create  three  more  courts  of  appeals. 
But  the  startling  thing  is  if  you  apply  these  same  statistical  methods 
to  the  projection  for  1980  you  Avill  see  that  we  will  need  320  circuit 
judges,  and  if  you  then  want  nine-judge  courts  you  are  going  to  have  35 
courts  of  appeals.  That  means,  for  example,  there  will  be  a  court  of 
appeals  for  Texas.  That  is  a  terrible  thing,  not  so  much  just  for  Texas 
but  it  is  for  the  Nation  because  the  great  strength  of  the  court  of  ap- 
peals system  is  its  federalizing  influence  that  comes  from  the  cross- 
pollination  of  views  and  judges  of  different  backgrounds  and  laws  of 
different  backgrounds  that  have  this  influence  on  a  healthy,  growing 
body  of  law. 

California,  with  its  19  million  or  20  million  people,  is  going  to  have 
to  have  a  Federal  court  of  appeals  foi-  California  i^retty  soon.  That  is 
another  instance  that  makes  the  job  so  urgent  that  you  look  to  see  what 
it  is  you  can  expect  of  the  Federal  intermediate  appellate  system. 

Change  can  take  several  forms.  One  is  statutory  relief  in  terms  of, 
say,  jurisdiction  in  the  Federal  district  court  because  that  is  ^-here  our 
business  comes  from. 

Mr.  Porr.  Would  you  care  to  give  some  examples  at  that  point, 
judge? 

Judge  Brow^x.  Yes ;  I  am  going  to  do  it  right  now.  There  are  two 
branches  of  legislation  involved.  One  would  be  those  that  go  to  juris- 
diction of  the  district  courts  and  the  second  group  would  be  those 
that  go  to  the  nature  of  the  review  permitted  in  the  court  of  appeals 
or  otherwise  in  the  appellate  system.  The  first  is  the  basic  jurisdiction. 
We  are  strong  for  the  ALI  standards  on  diversity  jurisdiction  that 
will  whittle  this  thing  way  down. 

The  Chairman.  Might  I  ask  at  that  point  w^liat  is  the  percentage  of 
appeals  in  that  classification?  Roughly  how  many  appeals  involve 
diversity  cases? 

Judge  Brown.  Diversity  runs  about  10  percent  in  our  circuit.  I 
will  have  the  exact  figure  here  in  a  little  bit  when  I  lay  my  hands  on 
it.  It  is  about  10  percent.  The  civil  business  is  approximately  60  per- 
cent of  our  docket  but  that  covers  U.S.  civil.  Government  civil  cases, 
private  civil  cases  under  Federal  questions,  civil  rights,  admiralty, 
tax,  NLRB,  administrative  agencies.  We  keep  exact  figures  and  I  am 
going  to  give  to  Mr.  Zelenko  a  table  that  will  show  the  breakdown 
month  by  month  of  the  exact  type  of  case  we  have  so  we  know  exactly 
what  we  are  dealing  with.  I  think  we  should  take  a  lot  of  diversity 
away  from  the  district  courts. 

The  ALI  standards  really  propose  that  you  can't  create  false  citizen- 
ship status  by  corporate  origin,  and  second,  that  a  person  in  the  State 
ought  not  to  be  able  to  sue  somebody  else  in  the  Federal  court.  He  ought 
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to  sue  in  the  State  court.  However,  you  must  recognize  that  this  is  not 
going  to  be  too  productive,  too  helpful,  because  for  every  one  of  those 
diversity  cases  Ave  are  going  to  lose  we  are  going  to  get  another  dozen 
Federal  question  cases  as  a  result  of  the  Congress  grinding  out  new 
legislation  every  day.  A  little  boy  says,  "Why  make  a  Federal  case  out 
of  it,  pops?"  Well,  that  is  all  it  is  today.  Everything  is  a  Federal  case. 
I  don't  see  much  escape  from  it  because  every  time  you  declare  a 
congressional  policy,  if  the  act  doesn't  provide  for  some  kind  of  judicial 
relief,  a  group  of  judges  who  claim  to  be  overworked  will  work  real 
hard  to  find  that  again  they  have  the  keys  to  the  kingdom  as  the  savior 
of  the  country  and  will  afford  judicial  relief  by  implication. 

I  think  the  basic  place  where  you  have  to  look  at  this  thing  is  in 
terms  of  the  authorized  review,  the  kinds  of  cases  that  ought  to  be 
reviewed.  There  is  a  great  place,  and  I  think  it  is  essential,  for  a 
certiorari  type  of  review.  Now,  this  is  where  diversity  cases  would 
come  right  in. 

The  CiiAiRMAX.  That  is,  the  courts  of  appeals  should  have  the 
right  of  certiorari  ? 

Judge  Brown-.  That  is  right:  Does  this  case  deserve  a  review? 
Has  it  had  a  fair  crack  ?  There  are  a  lot  of  cases  on  which  this  method 
would  be  good.  For  example,  there  are  35,000  social  security  cases 
a  year  that  are  handled.  The  Supreme  Court  wrote  about  it  in  the 
Perales  case.  Appeals  go  now  to  the  district  judge.  It  is  really  absurd. 
Of  course,  to  the  person  the  case  is  a  great,  great  thing.  They  are 
disabled  and  most  of  the  cases  arise  from  an  adverse  award. 

The  Chairmax.  It  is  not  a  question  of  law  but  a  question  of  fact  ? 

Judge  Brow^x.  It  is  a  question  of  fact.  You  w^ill  get  a  question  of 
law  about  once  every  4  or  5  years.  I  don't  think  we  can  tolerate  that 
kind  of  review. 

Another  illustration  is  postconviction  cases.  They  represent  in  our 
court  about  25  percent  of  our  docket^ — that  is  2255's  and  habeas  corpus. 
In  habeas  the  case  has  gone  through  the  State  system  and  once  you 
have  had  a  Federal  district  judge  look  at  it  in  the  light  of  1970 
standards  that  now  apply  to  assure  a  real  review,  I  think  there  is 
a  place  for  certiorari. 

Now,  we  have  it  in  a  way  when  a  judge  denies  a  certificate  of  prob- 
able cause  or  a  leave  to  appeal  in  forma  pauperis,  but  that  is  too 
infrequent.  There  we  apply  this  kind  of  a  standard :  Should  it  have 
review  ? 

Mr.  MiKVA.  Could  you  accomplish  the  same  result  with  some  kind 
of  division  into  a  summary  jurisdiction  where  either  with  argument 
or  minimal  argument  you  furnish  per  curiam  decisions  rather  than 
detailed  decisions  ?  There  is  a  significant  difference  between  total  denial 
of  the  right  of  review  and  limitation  on  the  right  of  review.  We  are 
all  deeply  aware  of  the  overburdening  of  the  circuits,  but  couldn't 
you  accomplish  the  same  result  or  close  to  the  same  result  ? 

Mr.  PoFT.  Mr.  Chairman,  before  the  witness  answers,  will  my 
colleague  yield? 

Mr.  MiKVA.  Of  course. 

Mr.  PoFF.  I  may  be  anticipating  what  you  may  be  about  to  say, 
I  believe  the  Fifth  Circuit-about  2  or  3  years  ago  installed  an  innova- 
tive system  of  dividing  the  court  into  five  panels  with  somewhat 
the  same  thing  you  are  suggesting.  Am  I  correct? 
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Judge  Brown.  That  is  precisely  so,  and  you  have  asked  a  good 
question.  Why  I  am  so  disturbed  and  why  we  are  concerned  is  that 
we  have  proved  now  that  we  increased  our  productivity  the  first  year 
we  put  in  screening.  We  call  it  screening,  and  I  will  explain  it  to 
you  in  just  a  minute.  We  increased  the  court's  output  32  percent.  This 
last  year — you  will  see  from  the  tables — with  a  caseload  that  went  up 
to  2,100  cases  and  1,600  opinions  published — imagine  that — we  in- 
creased the  number  of  opinions  in  a  single  year  by  25  percent  and 
the  court's  output  by  15  percent.  Now,  this  is  all  due  to  this  screening. 
But,  unfortunately,  we  now  see  that  unless  we  can  carry  it  a  couple 
of  steps  further — and  that  means  we  have  to  have  many  of  the  so-called 
paralegals.  Sometimes  I  wonder  what  they  are,  as  I  have  never  seen 
one  yet.  I  recently  told  the  Chief  Justice,  "Seiid  me  one.  I  want  to  look 
at  him  to  just  see  what  he  looks  like."  For  this,  we  are  going  to  have 
to  come  back  to  the  Congress  and  its  other  committees,  I  suppose. 
But  I  want  to  stress,  we  are  going  to  have  to  have  help,  supporting 
personnel,  law  clerks,  additional  secretaries,  clerks  of  that  kmd.  But 
with  screening,  we  have  been  able  to  do  all  these  things.  To  do  more, 
we  need  more  help. 

For  the  last  6  years,  every  year  we  have  turned  out  more  business 
than  was  filed  the  year  before.  There  is  a  built-in  carryover,  as  you 
know,  those  of  you  who  are  lawyers,  in  the  filing  of  the  briefs,  and  so 
on;  but  as  against  an  increase  of  1,000  in  filings  from  1967  to  1971, 
the  carryover  has  only  increased  about  300,  so  we  are  at  the  most  cur- 
rent stage  we  have  ever  been.  We  have  reduced  the  median  time.  The 
trouble  is,  and  one  of  the  tables  here  will  show  you,  that  if  we  just 
go  on  as  we  are,  the  workload  begins  to  get  so  big  that  the  judges 
simply  won't  have  the  capacity  to  turn  out  that  additional  kind  of 
work.  This  means  that  we  know — having  determined  that  15  judges 
is  the  maximum — we  are  going  to  have  to  have  some  kind  of  help 
in  two  or  three  directions. 

One  is  some  sort  of  circuit  realinement  which  is  intelligently  done. 
Second  is  a  determination  of  what  the  role  of  the  court  ought  to  be. 
the  character  of  appeals  and  the  character  of  appeals  to  be  allowed, 
and  maybe  some  reduction  in  original  jurisdiction  in  the  district  court. 

Let  me  tell  you  a  little  bit  about  the  Filth  Circuit  screening.  It  seems 
to  me  that  no  commission  can  really  intelligently  determine  where 
lines  ought  to  be  drawn  unless  they  know  what  it  is  they  can  expect. 

The  Chairman.  Let  me  ask  you  this,  Judge. 

Judge  Brown.  Yes,  sir. 

The  Chairman.  If  we  cut  down  the  rise  of  cases  that  go  to  the 
court  of  appeals,  by  putting  some  brakes  on  postconviction  appeals, 
diversity  cases,  and  social  security  cases,  and  develop  some  sort  of 
system  of  certiorari,  would  there  be  a  need  for  changing  the  geo- 
graphic lines,  for  example,  of  the  Fifth  Circuit?  You  would  still  have 
15  judges.  You  would  want  to  make  some  changes  there,  wouldn't 
you  ? 

Judge  Brown.  I  think  it  would  be  difficult  to  say.  Let  me  say  this : 
None  of  us  want  to  see  the  circuit  split.  We  like  the  circuit  as  it  is.  It 
has  a  great  diversity  of  viewpoint.  I  often  say  that  from  Texas  I  can 
play  havoc  with  Florida  law,  and  my  brothers  do  the  same  for  Texas 
law.  It  does  all  some  good.  But  I  don't  think  that  you  could  really 
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determine  finally  until  you  could  analyze  the  probable  effect  of  such 
changes  or  the  appellate  structure. 

The  Chairman.  Well,  in  your  experience  in  the  Fifth  Circuit,  you 
did  cut  down  the  cases  and  the  caseload,  did  you  not,  with  these 
changes  ? 

Judge  Brown.  No.  We  don't  cut  down  the  cases,  and  we  don't 
cut  down  the  caseload.  To  the  contrary,  the  cases  have  gone  up,  and 
the  caseload  per  judge  has  gone  up. 

The  Chairman.  At  least,  you  handle  the  cases  more  expeditiously. 

Judge  Brown.  Yes,  sir. 

The  Chairman.  Let's  assume  that  is  the  case.  Would  you  still 
want  the  Fifth  Circuit  divided  ? 

Judge  Brown.  Well,  the  projections  here  for  1975 — found  on 
table  10 — are  a  pretty  good  indication  that  there  comes  a  time  when 
we  cannot  do  more.  In  response  to  the  question  about  the  effect  of 
screening,  we  have  done  three  things.  Screening  worked  so  well — I 
have  previously  given  you  the  percentage  increase.  In  addition,  we 
made  a  body  count  study  of  what  active  judges  were  doing.  It  showed 
head  by  head  that  from  1969  to  1971,  each  individual  active  judge  in- 
creased his  output  by  38  percent.  We  have  proved  to  ourselves  what  we 
wouldn't  believe,  that  we  could  do  more  and  better  work.  I  think 
this  proves  to  others  that  they  should  look  at  new  systems,  not  neces- 
sarily ours,  but  some  new  systems. 

We  got  this  screening  as  a  little  germ  from  Mr.  Justice  Clark. 
Screening  started  in  a  modest  w^ay  in  the  Sixth  Circuit.  Its  function 
there  is  essentially  a  means  to  indicate  liow  much  time  should  be 
given  to  oral  argument.  The  Fifth  Circuit  has  taken  ours  almost 
word  for  word.  The  Nintli  Circuit  has  adapted  in  part  our  system  but 
has  not  gone  quite  as  far  with  it. 

Wefound  that  we  had  to  deal  with  two  things,  perhaps  ideas.  This 
is  an  interesting  thing.  Everybody  had  this  reluctance:  Are  you  cut- 
ting somebody  off  from  an "^ appeal?  The  other  idea  was  that  this 
would  all  be  trash,  frivolous. 

We  have  different  classes.  Class  I  is  frivolous.  Class  II  is  a  sum- 
mary disposition  without  oral  argument.  Class  III  is  a  15-minute  oral 
argument  case.  Class  IV  is  a  30-minute  oral  argument  case.  Our  ex- 
perience proved  that  the  longer  we  are  in  screening,  the  more  con- 
fidence we  have  that  these  people  are  getting  a  look-see  at  their  case 
as  good,  if  not  better  than  those  that  are  orally  argued.  We  have  a  rule 
that  before  you  deny  oral  argument,  the  three  members  of  the  panel 
have  to  agree  (1)  on  that  classification  and  (2)  when  the  opinion 
comes  out  it  has  to  be  unanimous — it  cannot  have  a  dissent  or  special 
concurrence.  It  has  to  be  a  full  100-percent  agreement. 
_  We  found,  though,  in  this  exporience^and  this  proves  the  de- 
sirability of  the  certiorari  type  of  review — that  there  were  too  many 
cases,  including  those  on  an  oral  argument  calendar  as  a  15-minute  or 
30-minute  argument,  that  ought  never  to  have  really  taken  that  much 
limited  judicial  energ^'.  Consequently,  we  adopted  what  is  called  rule 
21  in  which  we  outlined  reasons  wliy  we  can  just  say  "afTirm"  or  in 
NLEB  or  an  agency  case  "enforce"  the  order.  This  is  probably  not  a 
very  welcome  thing  to  the  loser.  All  it  says  is  enforced,  rule  21 ;  or 
affirmed,  rule  21.  We  don't  reverse  by  this  rule. 

We  started  that  in  last  August  and  in  that  length  of  time  with  over 
55  percent  of  our  cases  now  going  off  as  per  curiams  (those  are  un- 
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signed  opinions  that  you  like  to  keep  short  but  sometimes  they  get 
long,  too),  23  percent  of  these  per  curiams  are  rule  21  cases. 

We  have  one  judge  on  the  court  %yho  just  can't  write  a  per  curiam. 
He  either  has  to  write  a  law  review  article  or  rule  21.  He  has  found 
it  a  helpful  thing.  The  operation  of  rule  21  is  explained  in  detail  in 
the  opinion  referred  to  in  my  statement. 

But  we  now  find  this  isn't  enough.  Now  we  just  adopted  a  new 
experiment  that  we  are  going  to  try  from  now  until  December  31, 
1971.  We  have  divided  ^\e  court  up  into  five  standing  panels.  For 
this  period  we  are  going  to  use  the  same  panels  that  we  have  used  on 
screening.  The  case  routinely  comes  to  them  on  a  roster  so  we  avoid 
any  kind  of  panel  picking.  We  have  too  many  sensitive  cases  to  ever 
get  close  to  that.  That  standing  panel  has  the  full  responsibility  from 
beginning  to  end  of  that  case. 

The  Chairman.  How  do  you  divide  the  cases  in  proportion  to  the 
panels? 

Judge  Brown.  The  Clerk  gives  them  to  the  next  initiating  judge 
on  the  roster  just  as  his  name  comes  up  without  any  regard  to  the  kind 
of  case  or  where  it  came  from,  so  that  every  panel  and  every  judge  gets 
the  same  number  of  cases,  and  on  the  roll  of  the  dice  they  will  get 
their  same  ratio  of  types  of  cases. 

The  Chairman.  You  don't  do  it  by  subject  classification,  like  anti- 
trust or  criminal  cases  ? 

Judge  Brown.  No,  sir.  It  goes  right  across  the  board.  If  they  decide 
it  can  be  disposed  of  without  oral  arginnent — that  is  the  summary  li- 
the panel  does  it.  We  call  the  Initiating  Judge  the  judge  t-o  whom  the 
case  is  sent  on  that  panel.  In  this  way  the  administrati\'e  burdens  are 
also  equalized  and  not  put  on  the  seniormost  judge  of  that  panel. 
If  classed  as  a  summary  II,  he  writes  the  opinion.  If  the  panel  decides 
that  it  needs  oral  argument  they  have  to  hear  the  case. 

Now,  there  is  a  little  therapy  in  that,  too,  because  it  was  easy  before 
for  a  judge  seeing  a  difficult  case  on  classification  to  say,  "Well,  let's 
put  this  down  for  oral  argument,  knowing  that  he  might  never  get  it." 

The  Chairman.  Who  initiates  the  "no  soap,"  as  it  were  ?  One  of  the 
judges  of  the  panel,  or  what  ? 

Judge  Brown.  Yes,  sir;  it  is  done  by  the  panel.  One  judge  as  the 
Initiating  Judge  gets  it  on  a  rotating  basis. 

The  Chairman.  One  judge  initiates  it  and  then  it  goes  to  the  panel 
and  they  vote  on  it  ? 

Judge  Brown.  They  vote  on  the  classification  and  if  they  decide 
it  ought  to  be  orally  argued  they  have  to  hear  it.  Right  now  our  cases 
disposed  of  as  summary  II's — ^that  is,  without  oral  argument- — are 
running  close  to  50  percent.  It  is  an  interesting  thing  what  experience 
will  produce.  We  have  seen  the  percentage  of  summary  II  go  way  up. 
Since  January  1,  1971,  it  has  been  a  remarkable  thing.  It  was  about 
40  percent  but  each  succeeding  week  it  is  more  and  more,  all  of  which 
means  that  the  judges  have  gained  confidence  in  the  reliability  of  a 
previously  untried  system. 

The  Chairman.  Judge,  by  virtue  of  certiorari  the  Supreme  Court 
only  hears  about  1  percent,  we  are  told,  of  all  cases  that  are  decided  in 
the  U.S.  Court,  of  Appeals.  That  is  rather  an  interesting  item.  Now, 
where  you  have  these  panels  is  there  a  tendency  to  discourage  appeals? 
Is  there  any  injustice  done  because  judges  may  be  impatient  with  the 
vast  number  of  cases  that  come  before  the  panel  and  may  reject  appeal  ? 
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Judge  Brown.  I  think  there  is  always  a  hazard,  and  the  farther  you 
remove  it  from  the  nice  idyllic  sort  of  thing  of  a  full  oral  argument 
those  hazards  increase.  But  I  think  you  have  to  accept  it  on  what  we 
demonstrate  or  what  other  courts  can  demonstrate  that  they  are 
capable  of  doing. 

The  Chairman.  What  I  am  trjdng  to  say  is  that  justice  is  more 
important  than  the  convenience  of  judges  and  more  important  tlian 
frugality  in  Congress  when  appropriating  for  improvements  in  the 
courts.  Is  there  any  diminution  of  the  quality  of  justice  in  the  method 
you  have  described? 

Judge  Brown.  I  don't  think  so,  but  you  have  put  your  finger  really 
on  what  this  problem  is  all  about.  It  isn't  a  question  of  convenience 
of  judges  and  it  isn't  an  effort  to  just  get  relief  from  burdens  because 
I  think  the  prospect  of  a  Federal  judge  on  a  court  of  appeals  of  a 
busy  area  is  going  to  be  hard  work  no  matter  how  it  is  sliced,  and  I 
don't  mind  it  nor  do  our  judges. 

The  Chairman.  I  don't  mean  to  imply  that  the  judges  are  in  any 
way  derelict  or  anj'thing  like  that.  I  have  the  greatest  respect  for  the 
Federal  judiciary. 

Judge  Brown.  We  know  that,  and  I  don't  want  to  be  arguing  with 
the  timekeeper,  but  wlmt  I  am  trying  to  say  is  this :  tliat  this  puts  tlie 
focus  right  on  the  problem.  You  talk  about  justice.  Now,  can  you  have 
justice  if  you  are  going  to  have  34,000  appeals  to  be  handled  by  a 
single  structure?  What  are  you  going  to  do?  Are  you  going  to  have 
another  tier  of  intermediate  appellate  courts — a  kind  of  junior  grade 
Supreme  Court,  or  a  senior  grade  court  of  appeals  ? 

You  can  see  that  on  the  growth  of  population,  business,  and  sound 
projections,  that  within  the  brief  period  of  8  years  (to  1980)  this 
country  is  going  to  be  faced  with  a  caseload  that  would  be  beyond  any 
kind  of  present  physical  capacity.  Keep  in  mind  also  that  tlie  more 
you  proliferate  these  circuits  in  numbers,  the  more  you  add  to  the 
burden  of  the  Supreme  Court  whose  work  right  now,  I  think,  chal- 
length  their  physical  capacity  in  a  policing  sort  of  sense  to  assure  some 
uniformity  in  the  Federal  jurisprudence.  So  I  tliink  that  justice  is  the 
factor  that  makes  you  look  carefully.  It  is  precisely  why  I  think  this 
commission  with  a  wide-ranging  authority,  charged  with  specific  re- 
sponsibility, should  and  could  collect  a  lot  of  very  sensible  views  from 
various  elements  of  the  bar  and  the  social  and  political  community 
across  the  Nation  to  see  what  ouglit  to  be  done. 

Another  factor  that  is  very  significant  is  the  increase  in  appeals  in 
contrast  to  the  increase  in  trials.  I  have  attached  as  an  exhibit  an 
extract  from  the  Shaf roth  1970  revisioii.  For  tlie  Fifth  Circuit  it  shows 
that  while  civil  trials  went  up  97  percent,  civil  appeals  went  \\p  157 
percent.  But  here  is  the  alarming  figure :  Criminal  trials  went  up  48 
percent  but  criminal  appeals  Avent  up  210  percent.  Every  sixth  case 
was  appealed  in  1960.  Now  every  third  case  is  appealed  and  the  chances 
are  this  is  going  to  get  worse  with  tlie  increased  ]:)ayments  to  counsel 
under  the  amended  Criminal  Justice  Act.  Add  to  this  the  allowance 
of  fees  in  habeas  and  2255  cases. 

Mr.  PoFF.  Mr.  Chairman,  I  hope  it  doesn't  interrupt  the  train  of 
thought  here  but  it  is  important  to  me  to  understand  a  little  more  abouti 
the  functional  method  involved.  As  I  understand,  you  have  four  cate- 
gories of  cases  with  five  panels. 


418 


117 

Judge  Brown.  We  have  five  panels. 

Mr.  PoFF.  Four  categories  of  cases  ? 

Judge  Brown.  Well,  our  docket  divides  itself  up  into  habeas  corpus^ 
2255's,  direct  criminal  appeals,  and  then  civil  cases.  That  is  all  thrown 
into  the  hopper  and,  mind  you,  when  we  talk  about  habeas  corpus 
and  2255's  it  means  that  case  has  survived  the  certificate  of  probable 
cause.  This  is  not  the  letter  from  the  prisoner,  "Please  give  me  some 
relief."  This  is  where  we  have  a  difference  in  our  statistical  methods 
with  some  one  or  two  other  circuits  since  they  treat  every  letter,  and 
so  on,  as  a  case.  Only  after  a  certificate  is  granted  does  the  case  go 
on  the  docket.  Under  screening,  when  the  time  expires  for  the  last 
brief  under  the  rules — ^this  is  about  65  or  70  days  from  the  filing  of 
the  record — ^the  clerk  simply  looks  at  this  roster  to  see  who  in  turn  is 
the  next  initiating  judge,  and  what  is  the  next  panel  (A,  B,  C,  D,  E). 
If  it  is  panel  B  he  gives  it  to  the  next  initiating  judge  on  panel  B. 
The  clerk  doesn't  know,  himself,  what  kind  of  a  case  it  is.  He  doesn't 
pick  it  or  choose  it,  and  every  panel  gets  its  ratable  share  of  every 
kind  of  business. 

Through  a  project  that  we  hoped  the  Chief  Justice  could  get  the 
Judicial  Center  to  support  financially  we  were  going  to  divide  the  cases 
into  two  main  categories:  (1)  60  percent  of  them  would  comprise 
diversity,  habeas  corpus,  2255's,  social  security,  labor  cases,  and  direct 
criminal  appeals  because  we  thought  the  percentage  of  summary  II's 
going  off  on  oral  argument  would  be  higher  in  that  category ;  (2)  the 
remaining  40  percent  would  comprise  the  balance  of  docket  by  types. 
In  the  early  days  of  the  screening  some  of  the  judges  said,  "Patent 
cases  are  always  difficult.  We  ought  not  to  screen  them.  We  should  put 
them  down  for  oral  argument,'"  or  tax  cases.  But  we  determined  that 
is  when  you  run  risks  of  injustice  and  unequal  treatment  because  the 
prisoner  ought  to  at  least  have  as  good  a  chance  as  somebody  who  has 
a  million  dollars  to  finance  a  patent  case.  So  we  have,  and  have  had, 
no  categories  of  cases  that  are  automatically  given  a  particular  type 
of  treatment. 

Mr.  PoFF.  I  see  in  cases  out  of  the  Fifth  Circuit  references  to  what 
are  called  summary  II's  and  I  assume  you  have  a  summary  I  category, 
and  that  you  have  a  category  III  and  category  IV.  Summary  II,  as 
I  understand  it,  is  a  case  that  is  decided  on  the  brief  without  oral 
argument,  and  category  III  is  the  case  that  is  decided  with  15  minutes' 
oral  argument,  and  category'  IV  the  case  decided  after  30  minutes,  but 
what  is  category  I  in  that  complex  ? 

Judge  Brown.  That  is  a  frivolous  case.  In  the  beginning  we  thought 
we  were  going  to  have  a  lot  of  frivolous  cases,  iust  judicial  trasli.  It 
didn't  turn  out  that  way  and  so  most  go  off  as  II's. 

You  will  see  on  page  32,  table  8 — this  includes  the  first  9  montlis  of 
1971 — that  since  1969,  out  of  2,958  cases  that  we  had  briefed  and 
screened — that  is  across  the  board — 1,131  were  these  summary  II's. 
They  break  down  for  that  period  31  percent  for  habeas,  28  percent  were 
direct  criminal  appeals,  and  40  percent  were  civil  appeals. 

Mr.  PoFF.  I  am  interested  in  the  process  by  which  the  determination 
is  made  into  which  category  each  ease  will  be  placed. 

Judge  Brown.  Well,  it  is  a  judicial  judgment.  It  is  not  made  by  law 
clerks.  Law  clerks  are  essential  in  this  process  but  the  judges  have 
assumed  the  direct  immediate,  personal  responsibility.  We  outline  some 
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of  the  factors  in  the  opinions  1  have  written  for  the  court  at  its  request, 
some  of  which  are  cited  in  my  statement.  I  think  that  the  most  im- 
portant factor  is :  Do  you  think  oral  argument  is  going  to  be  of  any 
real  help? 

Mr.  PoFF.  Well,  now,  does  a  lawyer  for  the  litigant  have  any  input 
into  that  decisionmaking  process? 

Judge  Browx.  Only  by  the  quality  of  his  brief.  In  fact,  we  put  a 
star  on  the  calendar  which  would  indicate  it  is  a  15-minute  case  and 
my  comment  on  the  call  of  an  oral  calendar  always  is  that : 

You  have  gotten  this  star.  It  either  is  an  indication  that  your  case  has  little 
or  no  iperit  or  that  you  have  done  such  a  wonderful  job  that  you  don't  need  argu- 
ment or  more  time. 

Well,  a  tax  case  is  not  a  very  sexy  thing,  say,  an  estate  tax  case.  You 
can't  even  state  the  problem  when  you  put  the  papers  down.  It  is  that 
complicated.  Likewise  with  a  Fair  Labor  Standards  Act  case  with  an 
exemption  for  overtime  rather  than  a  rate  of  pay.  Those  congressional 
standards  are  inevitably  so  complicated  that  all  the  oral  argument  in 
the  world  is  not  going  to  help  the  judges  in  an  understanding  of  the 
case. 

On  the  other  hand,  there  are  certain  kinds  of  cases  that  you  just  know 
ought  to  be  orally  argued  because  of  their  public  importance. 

We  have,  for  example,  the  Town  of  Shaw  case  that  made  quite  a 
sensation  where  a  panel  of  our  court  ordered  that  the  town  of  Shaw, 
Miss.,  do  a  lot  of  sewer  digging  and  telephone  and  electric  light  power 
installing  because  of  racial  grounds 

We  have  a  kind  of  instinctive  feeling  about  this.  Rut  wo  have  tried 
to  be  fair  with  the  bar.  I  ha-\'e  three  opinions  (referred  to  in  my  state- 
ment) that  collect  both  the  statistics  on  why  we  had  to  do  it  and  what 
our  methods  are.  The  remarkalile  thing  is  that  we  have  had  but  three 
challenges  to  this  system  and  each  one  has  survived  certiorari — two 
criminal  cases  and  one  civil  case.  We  all  know  that  doesn't  mean  any- 
thing finally,  but  the  Solicitor  General  each  time  filed  a  formal  memo- 
randum in  support,  of  our  practice.  Apparently,  the  Justices  of  the 
Supreme  Court  were  not  disturbed  by  our  new  methods. 

Mr.  PoFF.  Do  I  understand  that  each  of  these  panels  has  the  power 
to  make  a  dispositive  decision?  Does  the  full  court  hear  the  case  after 
the  panel  has  concluded  hearing? 

Judge  Browx.  No.  Only  if  a  majority  of  the  active  judges  votes  for 
en  banc  is  the  panel  decision  re^newed  by  the  full  court.  Then  we  have 
the  res]')onsibility  under  the  statute  to  hear  a  case  en  banc. 

The  Chahimax.  How  often  do  you  hear  cases  en  banc? 

Judge  Brown.  We  have  had  approximately  3.5  in  the  last  2  years 
l>ut  we  have  not  had  any  orally  argued  cases  en  banc  for  2  years.  There 
is  a^trend  in  the  court  now,  I  think,  that  with  this  standing  panel  device 
we  are  going  to  have  more  and  more  oral  argiunents  in  en  banc. 

The  Cttairman.  Let  me  ask  this  question,  Judge.  It  is  more  or  less 
a  ])lii]osoi)}iical  question.  Do  you  think  appeal  in  w  Federal  forum  is  a 
matter  of  right?  If  it  is  a  matter  of  right  does  the  discretionary  power 
that  you  describe — whether  to  hear  or  not  to  hear  the  appeal — under- 
mine that  right? 

Judge  Brown.  I  think  that  is  one  of  the  basic  problems — to  what 
extent  should  the  system  now  tolerate,  allow,  or  require  or  permit  an 
appeal  as  a  matter  of  right.  That  is  what  we  have  in  nearly  every  case 
now.  You  can  rack  off  habeas  by  denial  of  CPC.  But  in  direct  criminal 
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appeal,  this  would  l^e.  the  rare  case  where  appeal  is  frivolous.  Add  a 
few  bankiiiptcy  cases,  and  that  is  just  about  it.  The  rest  of  them  are 
entitled  to  a  review  as  of  right  and  I  don't  know  how  long  the  system 
itself — not  the  judges  but  the  system — can  stand  that. 

]Mr.  Zelexko.  The  Fifth  Circuit  I  believe,  with  the  panels  as  you 
describe,  is  really  using  a  kind  of  certiorari  procedure  now,  isn't  it? 

Judge  Browx.  No,  I  don't  think  so,  although  we  are  a  firm  believer 
in  the  need  for  statutory  power  for  certiorari  action.  Wliat  we  do  as  a 
summary-  II  is  dispose  of  that  case  on  its  merits.  This  is  borne  out  by 
the  fact  that  the  figures  will  show  that  of  the  opinions  written  in  the 
summary  II  cases  approximately  a  third  of  them  are  signed  opinions. 

I  saw  one  recently  by  Judge  ThombeiTy,  one  of  your  fonner  col- 
leagues, who  has  made  a  wonderful  judge,  I  will  tell  you  that.  His 
ojiinion  as  a  sunmiary  II  was  a  signed  opinion  and  it  was  29  pages  long. 
It  had  everv^  kind  of  serious  question.  I  forget  the  area  of  law  but  it 
was  Federal  legislation.  We  dispose  of  the  case  on  its  merits  and  by 
summary  II  we  do  not  midertake  to  say,  "Well,  this  is  just  not  worthy 
of  review." 

Rule  21  is  also  a  decision  on  the  merits.  It  is  a  judicial  determination. 
One  of  the  factors  for  rule  21  is  that  precedential  value  is  afforded  by 
an  opinion  in  the  case,  either  per  curiam  or  a  signed  opinion.  When  you 
start  talking  about  1,600  opinions  we  are  publishing  each  year — of  14 
volumes  that  West  Publishing  Co.  publishes  each  year  for  the  court 
of  appeals,  the  Fifth  Circuit  has  five  of  those  volumes — it  is  almost 
impossible  for  us  to  keep  up  with  them  ourselves. 

Mr.  Brooks.  This  is  an  outstanding  record,  I  think,  and  a  good 
innovation.  Have  any  of  the  other  circuit  courts  adopted  this  proce- 
dure to  expedite  their  consideration  on  the  merits  of  the  cases  sub- 
mitted to  them? 

Judge  Brown.  The  Eighth  Circuit  has  come  as  close,  as  any  to  the 
system  we  are  following.  They  have  one  difference,  the  cases  are  put 
on  a  calendar  which,  so  far  as  we  see  it,  accomplishes  little  and,  on  the 
converse,  loses  much  of  the  time  in  disposition  which  we  save. 

One  of  the  things  gained  by  our  screening  is  not  only  increased  out- 
put but  increased  speed  of  output.  This  is  important  since  one  of  the 
scandals  today  is  this  ten-ibly  long  time  between  conviction  to  affirm- 
ance in  criminal  cases. 

For  example,  on  a  direct  criminal  appeal  the  last  brief  is  due,  say, 
on  October  1.  It  gets  to  an  initiating  judge  (both  under  the  new 
standing  panel  system  or  under  our  former  screening  system)  within 
2  or  3  days.  It  takes  about  a  week  for  the  thing  to  go  through  the  mill, 
just  by  sending  it  to  Austin  or  to  Florida,  wherever  the  three  members 
of  the  panel  are.  Suppose  they  agree  on  a  summary  II  as  a  case  to  be 
disposed  of  without  oral  argument.  It  comes  back  to  that  initiating 
judge.  He  writ-es  an  opinion  right  then.  It  is  not  at  all  uncommon  for 
an  opinion  to  be  published  within  80  to  45  days  of  the  time  of  the  last 
brief.  That  has  decreased  our  median  time  way  down  on  disposition 
generally,  and  on  criminal  cases  and  postconviction  cases  we  are  down 
to  a  record  that  I  don't  know  whether  it  can  be  improved. 

Mr.  Brooks.  I  would  say  of  the  lawyers  in  my  district  that  I  have 
never  heard  a  complaint  about  the  appeals  procedures  that  exist  in 
tlie  Fifth  Circuit  court.  Tliey  don't  feel  that  they  are  getting  a  ])ad 
shake.  They  feel  that  they  get  fair  and  prompt  treatment.  I  think  that 


421 


120 


it  is  an  indication  that  the  innovations  developed  by  Jud^e  Brown  iir 
that  court  and  utilized  by  his  15  judges  do  work  and  meet  the  need.  I 
think  that  we  may  really  be  talking  about  the  wrong  thing  when  we 
talk  about  changing  the  circuit  lines.  The  facts  are,  how  can  we  make 
it  possible  for  these  judges  who  are  \\'illing  to  work  to  do  their  job. 
The  Fifth  Circuit  is  a  good  example.  There  may  be  some  others.  I  agree 
Avith  the  chairman  in  that  I  have  some  doubts,  if  I  understand  you  cor- 
rectly, Mr.  Celler,  as  to  whether  or  not  we  can  have  enough  circuit 
court  judges  scattered  throughout  the  United  States  to  give  everybody 
a  fidl  oral  hearing.  We  don't  have  that  many  judges  that  we  can  ap- 
point. 

Mr,  PoFF.  My  colleague,  in  his  usual  fashion,  goes  to  the  heart  of 
things  and  it  prompts  me  to  suggest  that  it  would  be  helpful  if  the 
record  at  this  point  could  show  the  ratio  of  applications  for  certiorari 
arising  out  of  the  Fifth  Circuit  as  compared  with  the  national  average. 

Judge  Browx.  I  don't  know  what  it  is.  There  are  figures  in  the  Di- 
rectors report  at  the  Administrative  Office  on  that  which  I  think 
would  be  quite  complete  and  accurate  as  they  deal  with  cases  actually 
disposed  of. 

]\Ir.  PoFF.  But  if  the  ratio  were  low  it  would  speak  well  for  the  in- 
novation the  judge  has  made,  and  I  would  rather  expect  that  the  per- 
centage ratio  would  be  low. 

Judge  Browx.  Let  me  give  you  another  illustration  of  the  use  of 
our  new  methods.  In  the  Chief  Justice's  opinion  in  this  recent  school 
de,=eo;re2:ation  case,  the  Sicavn  case.  I  transmitted  this  information 
while  the  case  was  pending,  without,  of  course,  going  to  the  merits  at 
all.  We  used  this  standing  panel,  that  is,  this  screening  panel  system  for 
school  cases,  as  well.  This  was  in  December  of  1969.  We  had  just  then 
been  chastised  by  the  Supreme  Court  and  reversed  summarily  for  a 
little  extension  of  time  I  granted  to  the  Secretary  of  Health,  Educa- 
tion, and  Welfare  whose  emissars^  made  a  call  to  my  house  at  10 
o'clock  at  night — the  first  time  I  had  ever  seen  a  safe-hand  courier 
since  I  was  a  second  lieutenant — and  the  Supreme  Court,  in  effect,  told 
us  to  get  on  with  the  business.  We  had  a  council  meeting  and  we  de- 
cided that  the  moment  an  appeal  came  up.  the  panel  assigned  by  roster 
with  no  chance  of  panel  picking  would  have  that  case  from  then  on. 

Some  of  these  in  a  course  of  fi  months  were  appealed  three  differ- 
ent times  from  about  December  3,  1969,  until  September  12  last  year, 
1970,  at  which  time  we  decided  that  we  would  wait  for  the  Supreme 
Court  to  speak  and  say  no  mo7'e  until  they  did.  This  we  announced 
to  the  bar.  In  that  short  9-month  period  we  had  disposed  of  193  school 
cases,  some  of  which  were  appealed  as  many  as  three  different  times. 

We  cut  down  the  time  for  notice  of  appeal.  We  cut  down  the  time  for 
filing  of  the  record.  We  cut  down  the  time  for  filing  of  briefs.  Remark- 
ably, we  only  heard  three  of  those  193  orally.  Well,  there  were  a  lot 
of  people  who  didn't  like  that  method  but  in  only  one  of  them  was 
certiorari  granted,  and  this  was  on  the  merits,  not  method. 

Mr.  HuTCiiiNsox.  Mi-,  Chairman,  may  I  make  an  inquiry  at  this 
point? 

The  Chairmax.  Yes.  - 
^  Mr.  Htttchixsox.  Judge,  in  order  to  clear  up  some  present  confu- 
sion in  my  mind,  when  a  case  is  assigned  to  a  panel  and  it  decides  that, 
let's  say,  it  is  worthy  of  class  IV  consideration  and  now  under  your 
present  arrangement  that  same  panel  hears  the  case,  hears  the  oral 
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argument,  and  so  on,  then  that  same  panel  or  one  of  the  judges  on  that 
panel  then  prepares  an  opinion  ? 

Judge  Brown.  Right. 

Mr.  Hutchinson.  Then  does  the  full  court,  15  judges,  sit  in  con- 
ference on  that  case'^ 

Judge  Brown.  No;  this  was  never  followed  in  the  good  old  days 
when  we  had  plenty  of  time.  Each  panel  is  the  court  of  appeals.  The 
statute  says  it  sits  in  panels  of  three  judges  or  the  full  court.  You  can't 
have  it  in  between.  Here  is  where  the  full  court  comes  in.  First,  sen- 
sitive to  our  responsibility  as  a  court  for  everything  that  goes  out  from 
each  of  the  panels,  we  hav^e  now  come  up  Avith  a  couple  of  other  meth- 
ods since  we  have  mechanical  problems  of  {people  scattered  so  far.  We 
call  them  pinkies  and  prepinkies.  That  is  one  of  my  innovations.  This 
is  simply  a  cover  sheet  to  alert  the  judge  with  this  mass  of  material  to 
the  need  for  action  and  the  deadline. 

The  pink  cover  sheet  instructions  advise  each  active  judge  that  here 
is  a  request — either  by  a  party  or  by  one  of  the  judges — for  reconsid- 
eration by  the  full  court.  In  others  it  is  a  letter  expressing  from  a 
judge  some  concern  about  the  panel's  opinion.  So  that  we  are  well  dis- 
ciplined toward  reading  this  mass  of  opinions,  1,600.  That  means  close 
to  150  a  month  and  they  will  come  out  in  slugs  like  that.  If  a  judge 
sees  a  decision  of  a  panel  that  he  is  disturbed  about  he  writes  that 
panel.  We  have  a  detailed  systematic  system.  Copies  go  to  all  the  other 
active  members  of  the  court.  Hopefully,  the  panel  can  work  out  the 
cause  of  disturbance.  We  are  concerned  at  that  stage  primarily  with 
the  opinion  as  a  precedent,  what  is  it  going  to  do  in  terms  of  a  prece- 
dent. This  is  so  because  we  do  try  to  follow  the  practice  of  not  over- 
ruling another  panel  and  most  of  the  time  when  we  do  it  it  is  inad- 
vertent. We  are  pretty  well  disciplined. 

Now,  the  parties  under  the  statute  are  not  entitled  to  an  en  banc 
nor  can  they  demand  a  vote.  All  they  can  do  is  request  it  and  the 
Supreme  Court  ruled  that  they  were  entitled  to  a  vote  by  the  judges, 
if,  but  the  "if"  is  a  big  one,  a  member  of  the  court  requests  a  poll. 

Now,  we  have  had  approximately  300  applications  or  petitions  for 
rehearing  en  banc  over  the  last  4  years.  Of  those,  in  267  the  judges 
have  declined  to  ask  for  a  poll.  They  just  automatically  go  off  and 
then  the  panel  has  the  full  responsibility.  Of  that  300,  only  35  mustered 
enough  concern  to  have  a  poll.  Of  course,  without  problems,  in  order 
to  expedite  action,  I  devised  a  form  letter  for  the  poll  and  I  have  a  bal- 
lot that  is  as  good  as  any  political  party  ever  devised.  On  a  single 
ballot  we  were  voting  "Grant"  or  "Deny"  petition  for  rehearing,  and 
with  or  without  oral  argument. 

Now  we  have  decided  that  we  are  going  to  try  two  ballots.  We 
vote  first  on  en  banc.  If  it  is  granted,  then  I  submit  another  ballot 
to  the  judges  as  to  oral  argument.  This  makes  it  a  little  bit  easier 
because  sometimes  the  temptation  is  great  to  look  at  the  physical, 
logistical  problems  of  assembling. 

For  example,  the  only  place  we  can  have  an  en  banc  argument  is 
in  Houston. 

We  have  a  removable,  retrievable,  collapsible  double-tiered  bench. 

Some  counsel  addressing  us  in  a  school  case  once  said  he  hoped  that 

the  judges  on  the  lower  tier  would  not  feel  that  in  addressing  the 

:  senior  members  he  was  speaking  over  their  heads.  But  those  are  some 

■  of  the  problems. 
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The  Chairman.  Judge,  I  gather  from  reading  your  statement  that 
you  suggest  that  the  revision  of  the  Fifth  Circuit  bomidaries  will  not 
ease  the  caseload  per  judgeship  in  the  fifth  circuit;  am  I  correct? 

Judge  Brown.  That  is  correct. 

The  Chairman.  I  take  it  that  you  mean  additional  judges  would 
be  required  in  addition  to  the  circuit  revision? 

Judge  Browx.  That  is  the  only  way  we  Avould  get  any  relief  there. 
You  could  split  it  up  into,  say,  three  circuits  but  for  this  business 
you  are  going  to  have  to  have  x  judgepower  and  that  will  mean, 
say,  22  or  25  total  and  that  comes  back  again  to  illustrate  this  basic 
question  of  what  is  it  you  expect. 

The  Chairman.  If  we  authorize  additional  judges  we  will  go  beyond 
the  nine  judge  limit  suggested  by  some. 

Judge  Brown.  Well,  my  feeling  is  that  there  should  be  no  limit  to 
nine  and  that  you  can  make  a  15-judge  court  work,  and  work  well. 
There  is  a  feeling  exj^ressed  by  some  very  distinguished  people.  Judge 
Lumbard,  for  example,  who  just  recently  stepped  down  as  chief  judge 
of  the  Second  Circuit,  who  hrmly  believe  that  nine  is  all  you  can 
really  handle. 

The  Chairman.  That  is  what  he  told  us  the  other  day. 

Judge  Brown.  There  are  problems.  We  have  problems  growing 
out  of  size,  but  I  just  think  if  you  look  at  this  realistically,  a  nine-man 
court  is  a  dream.  Mr.  Hutchinson,  did  I  answer  your  question? 

Mr.  Hutchinson.  Yes :  Judge,  you  did. 

Mr.  ]\IcClory.  Would  the  Chairman  yield  for  a  question  I 

The  Chairman.  In  a  minute.  Beyond  pro\ision  for  additional  judges 
you  would  recommend  that  we  address  ourselves  to  legislation  con- 
cerning post-conviction  remedies,  diversity  of  citizenship  jurisdic- 
tion, the  uses  of  certiorari  by  courts  of  appeals,  social  security  cases, 
revision  of  the  courts  into  panels,  the  use  of  oral  arguments,  and  so 
forth.  Is  there  anything  else  that  should  be  done  besides  these  reforms  ? 

Judge  Brown.  Well,  that  covers  pretty  much  everything,  I  think. 
I  think  this  inquiry  is  long  overdue.  I  have  been  sounding  this  every- 
W'liere  to  the  point  where  I  am  almost  becoming  an  irritant,  I  guess. 

The  Chairman.  What  kind  of  guidelines  should  the  bill  contain 
to  assist  the  Commission  in  developing  new  circuit  boundaries  I  Have 
you  any  suggestion  for  guidelines?  You  wouldn't  want  one  State  to 
constitute  a  single  circuit. 

Judge  Brown.  As  to  how  to  state  it,  I  am  a  little  uncertain.  My 
observation  is  that  judges  do  fairly  well,  maybe,  in  interpreting  law, 
but  they  are  poor  draftsmen.  Every  time  there  has  been  a  bill  drafted 
by  judges  and  submitted  to  the  Congress  by  the  Judicial  Conference, 
we  have  had  to  amend  it  later  on  because  it  didn't  say  what  we  intended 
it  to  say.  I  would  leave  that  to  the  skilled  people  in  the  Congress.  You 
are  capable  of  doing  it.  In  the  Transportation  Act,  you  have  the  trans- 
portation policy  of  the  United  States.  In  the  crime  on  the  streets  bill, 
you  have  what  the  policy  of  the  United  States  is;  and  this  Commis- 
sion should  be  charged,  however  you  articulate  it,  with  the  respon- 
sibility of  looking  into  this  problem  of  the  intermediate  appellate 
system  of  the  United  States,  the  Federal  judiciary,  what  it  can  do. 
what  is  needed,  what  kind  of  reductions  or  increases  are  advisable 
and  then  charge  the  Commission  also  with  exploring  fully  the  innova- 
tive methods  of  courts,  not  only  the  Fifth  Circuit  but  the  Ninth  Circuit 
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the  Sixth  Circuit,  the  Eighth  Circuit,  in  trymg  to  solve  some  of  these 
problems. 

I  think  there  is  a  place  for  the  Commission  to  do  that,  because  we 
hope  that  it  would  have  fine  people  on  it  that  would  have  a  great 
interest.  One  of  the  problems  that  just  came  to  mind  by  the  remark 
tlie  Chairman  made,  is  this  one  about  oral  argument.  Now,  tliat  is  a 
pretty  serious  question.  The  tradition  has  been  that  you  are  entitled  to 
be  heard  orally.  We  have  had  to  abandon  that  in  over  50  percent  of 
our  cases. 

Now,  I  think  the  Nation  needs  to  decide:  Is  that  a  sound  thing? 
The  Congress  may  have  doubts  about  the  system  we  are  following. 
They  may  say,  "What  would  you  be  faced  with;  well,  what  is  the 
prospect?"  The  answer  is  revealing.  I  can  show  you  on  these  tables 
in  my  statement  that,  for  example,  next  year  we  will  have  1,720  cases 
as  a  minimum  to  hear;  that  is,  dispose  of.  If  we  heard  those  on  oral 
argument  at  20  cases  a  week— and  that  is  all  we  have  ever  been  able 
to  handle — we  would  have  85  court  weeks.  Now,  with  just  15  active 
judges,  and  assuming  they  sit  15  weeks  which  is  twice  what  they  are 
able  to  do  now  with  screening,  we  would  still  need  75  visiting  judges. 
You  can't  get  them.  You  just  can't  get  them.  And  even  if  you  got  30 — 
that  is  perhaps  attainable — there  are  still  some  difficulties. 

These  tables  show  the  cumulative  backlog,  and  it  runs  from  280  the 
first  year — next  year,  fiscal  year  1972 — up  to  nearly  2,200  in  1975, 
just  3  years  from  now.  No  matter  how  distressing,  that  is  the 
answer  to  people  who  deplore  the  absence  of  oral  argument;  with 
case  filings  of  the  kind  we  now  have  and  which  the  Nation  will  soon 
exj)erience,  the  system  will  collapse.  We  would  be  in  a  state  of  chaos 
with  bacldogs  of  scandalous  proportions  that,  on  oral  argument  alone, 
would  take  as  much  as  3  years  to  wipe  out. 

The  Chairman.  You  just  think  that  Congress  should  take  an 
adjournment  for  3  years,  and  with  less  burdens  you  will  have  less 
cases  ? 

Judge  Brown.  That  would  make  this  job  the  sinecure  which  people 
told  me  I  was  getting  when  I  got  appomted. 

The  Chairman.  Any  other  questions  ? 

Mr.  Hutchinson.  Mr.  Chairman,  may  I  inquire  further?  Judge, 
I  miderstand  you  are  a  strong  proponent  of  the  commission  approach 
to  this  whole  ^jroblem,  not  only  in  determining  the  territorial  bounds 
of  circuits,  but  in  tightening  all  of  these  procedural  changes  and  limi- 
tations upon  the  appellate  power  and  what  not. 

Judge  Brown.  Yes,  sir. 

Mr.  Hutchinson.  This  disturbs  me  a  little  bit.  For  the  sake  of  argu- 
ment at  the  moment,  maybe  Congress  might  get  wrapped  up  in  politics 
in  try'ing  to  define  exactly  where  a  circuit  boundary  should  be,  but 
if  we  turn  over  to  a  Commission  this  whole  task  of  limiting  the 
appellate  power  and  so  on,  it  seems  to  me.  Judge,  as  though  what 
we  are  doing  is  turning  over  to  the  Commission  a  job  that  Congress 
under  the  Constitution  is  expected  to  perform.  I  don't  want  to  (juarrel 
about  it,  but  I  just  want  to  state  that.  I  take  it  you  would  disagree 
with  me. 

Judge  Brown.  Well,  I  don't  think  I  really  do  disagree  with  you.  I 
think  that  in  part  this  is  inevitable  with  a  commission,  but  I  think  it 
is  still  good  if  for  no  other  reason  than  this :  For  them  to  simply  draw 
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circuit  lines  is  no  solution  at  all.  It  is  just  no  solution  at  all.  So  you 
don't  want  to  charge  them  with  a  job  that  is  both  superficial  and 
absolutely  of  no  real  meaningful  effect.  "What  do  you  want  them  to  do? 
You  want  them  to  recommend  circuit  lines  in  the  light  of  policies 
which  would  be  good  but  which  admittedly  Congress  would  have  to 
determine.  And  I  am  quite  careful  here  to  say  that  obviously  they 
cannot  make  policy  determinations  and  submit  that  as  a  kind  of 
reorganization  plan  structure  for  the  Russian  type  of  veto;  circuit 
lines,  yes,  that  are  based  on  that.  When  the  Congress  examines  these 
underlying  inquiries  and  policy  determinations  that  the  Commission 
recommends  as  the  basis  for  their  circuit  line  drawing,  the  Con- 
gress will  haA'e  to  say  whether  these  are  good  or  bad.  You  might  con- 
clude: "AYe  can't  take  their  lines  because  they  are  based  on  some 
policies  we  find  unacceptable."  So  I  think  there  would  still  be  a  big 
job  for  Congress,  a  big  job  for  Congress.  But  from  the  standpoint 
of  the  Fifth  Circuit,  wliich  has  nearly  25  percent  of  the  whole  business 
of  the  courts  of  appeals  in  the  United  States,  I  can't  imagine  if  they 
drew  some  circuit  lines,  how  we  would  get  one  dime's  worth  of  relief 
out  of  it.  Do  I  answer  your  question  now,  Mr.  Hutchinson  ? 

Mr.  Hutchinson.  Yes,  Judge,  you  have.  Thank  you. 

The  Chairman.  Mr.  McClory. 

Mr.  McClory.  Thank  you,  Mr.  Chairman.  I  want  to  say,  Judge, 
that  you  have  provided  a  ver\'  illuminating  and  very  helpful  state- 
ment here  in  your  testimony  before  the  committee  and  I  want  to 
express  my  appreciation.  Also,  I  would  like  to  ask  a  couple  of 
questions. 

One  is  don"t  you  feel  that  it  would  be  a  preferable  approach  to 
liave  a  commission  which  would  make  recommendations  with  the 
Congress  undertaking  to  review  those  recommendations  rather  than 
for  Congress  to  originate  legislation  ? 

Judge  Brown.  I  am  not  sure  that  I  understand,  Mr.  McClory. 

Mr.  McClory.  Well,  the  commission  form  which  is  embodied  in 
the  bill  before  us  would  provide  that  the  recommendations  of  the 
commission  would  automatically  become  a  law  miless  the  Congress 
undertook  to  veto  those  recommendations  and  that  then  in  effect  it 
would  become  law  without  the  President  receiving  a  piece  of  legisla- 
tion and  approving  or  disapproving  it.  I  am  just  wondering  if  you 
don't  feel  that  it  woud  be  a  preferable  procedure  for  the  commission 
to  recommend  to  the  Congress  new  geographical  lines,  recommenda- 
tions with  regard  to  a  change  in  procedures  or  change  in  the  types  of 
cases  that  are  to  be  heard  on  appeal,  and  then  the  Congress  to  act  on 
the  basis  of  those  recommendations  in  a  direct  maimer  as  we  do  act 
on  most  legislative  proposals  ? 

Judge  Brown.  I  go  so  far  with  you  that  I  really  hesitate  to  disagree 
at  all,  I  think  the  virtue  of  the  commission  recommendation  of  the 
circuit  lines  after  the  commission  has  been  charged  with  respon- 
sibility to  determine  these  and  recommend  underlying  policies  is  that 
if  the  Congress  accepts  the  underlying  pohcies  upon  which  the  recom- 
mended lines  are  drawn  to  effectuate  this,  a  lot  of  such  policies  would 
have  to  be  expressed  in  terms  of  active  legislation.  In  that  way  the 
circuit  lines  could  be  accepted  without  what  we  are  told  are  the  politi- 
cal problems  when  you  start  pushing  States  from  one  circuit  to  another. 
This  is  to  say  that  I  think  there  is  a  great  value  in  the  commission-type 
of  structure  and  the  report  on  circuit  lines  has  to  be  definitive,  that  is, 
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definitive  in  the  sense  that  it  is,  for  example,  to  be  drawn  between  the 
States  of  Michigan  and  Oliio,  or  here  or  there. 

For  example,  supj>ose  the  Connnissiou  decides.  ''Well,  v.e  ong-lit  to 
have  a  certiorari  type  of  case''  and  in  these  categories,  diversity,  225o*s, 
post-conviction.  That  would  take  affirmative  legislation.  You  could 
adopt  the  circuit  lines  and  you  would  know  we  would  not  get  any 
workload  relief  out  of  it,  even  though  we  could  still  be  restructured 
geographically.  However,  before  the  help  would  come  tlie  Congress 
itself  would  have  to  review  that  policy  and  then  write  a  statute  because 
right  today  the  Judicial  Code  commands  us  with  the  duty  to  take  every 
case  except — and  you  can  put  about  1  percent  in  the  exception.  Con- 
gress and  the  President  can  alone  bring  these  changes  about.  Did  I 
answer  you?  Does  that  help  you  any  ? 

Mr.  McClory.  Yes. 

Mr.  PoFF.  If  my  colleague  would  yield,  if  I  interpret  my  colleague's 
concern,  actually  it  is  that  if  we  pursue  the  procedure  sketched  in  the 
bill  and  the  Commission  makes  its  rcpoii  and  the  Congress  fails  to 
veto  it  and  it  theoretically  becomes  valid  automatically,  and  then  sub- 
sequent to  that  point  in  time  someone  challenges  the  constitutionality 
of  that  legislative  process  and  if  the  court  should  find  that  the  process 
was  unconstitutional,  what  a  shambles  the  system  would  be  faced  with. 
Do  I  correctly  inter[)ret  that? 

Mr.  McClory.  Tliat  is  implicit  in  the  question,  although  I  gather 
that  the  judge  finds  no  constitutional  obstacle. 

Judge  Brown.  I  don't  suppose  you  could  ever  say  that  about  any- 
thing, but  I  am  sure  the  conception  of  this  is  that  you  have  a  rich  his- 
tory now  and  the  Congress  has  apparently  found  it  to  its  satisfaction 
in  reorganization  plans.  For  example,  the  Federal  Torts  Claims  Act 
came  through  a-  reorganization  plan.  All  of  a  sudden  I  had  a  good 
claim  against  a  steamship  for  a  clock  damage.  I  didn't  have  it  the  day 
before.  It  was  in  the  form  of  a  reorganization  plan.  You  have  often 
done  that.  And  we  all  benefit  from  the  salary  revision  bill.  Xow,  I 
guess  nobody  has  been  greedy  enough  to  challenge  that.  I  suppose 
somebody  could  challenge  it. 

Mr.  PoFF.  Would  my  colleague  yield  ? 

Mr.  McClory.  Yes.* 

Mr.  PoFF.  That  is  hardly  on  all  fours  with  the  procedure 

kludge  Brown.  That  is  right. 

Mr.  PoFF  (continuing).  Because  involved  in  this  case  and  not  in  the 
one  you  put  is  the  question  of  the  prerogative  of  the  Qiief  Executive 
to  sign  legislation  passed  by  the  Congress,  and  this  procedure  makes 
no  provision  for  the  Chief  Executive. 

.fudge  Brow^x.  I  guess  the  theory  is  when  he  signs  this  bill  with 
whatever  modifications  he  has  in  ell'ect  agreed 

Mr.  PoFi\  He  would  be  estopped?  He  would  waive  his  constitu- 
tional powers?  I  wonder  if  a  President  can  waive  his  constitutional 
powers. 

Judge  Brown.  We  would  give  you  at  least  a  class  III  on  that  con- 
tention, I  tell  you  that. 

The  Chairman.  I  don't  know  whether  this  question  is  appropriate 
or  not,  but  if  the  matter  came  before  you  at  some  future  time  would 
you  care  to  indicate  what  the  decision  would  be? 

Mr.  PoFF.  I  hope  the  Cbairman  doesn't  mean  to  put  that  question  in 
quite  that  form. 
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The  Chairman.  I  will  put.  it  in  judicial  form.  The  questions  and 
answers  seem  to  have  the  same  import.  You  seem  to  imply  that  you  do 
approve  of  the  bill ;  that  is,  a  commission  could  draw  tnese  lines. 

Judge  Broavx.  I  think  it  is  worth  running  the  risk.  There  may  be 
constitutional  problems  but  I  think  it  is  worth  running  the  risk  and  I 
can  speak  with  some  freedom  because  the  prospect  of  my  going  farther 
north  than  the  northern  border  of  Texas  is  pretty  remote  at  this  stage. 
I  have  a  good  deal  of  latitude,  I  think.  I  believe  that  there  is  a  pretty 
good  chance  that  the  system  would  be  sustained. 

The  Chairman.  Judge  Friendly,  in  his  statement,  stated  the 
following : 

Another  possibility  would  be  to  create  the  Commission,  instruct  it  to  report  on 
Circuit  realignment  in  a  short  period,  say  six  months,  with  the  legal  effect  pro- 
vided in  Section  6(b)  of  the  bill,  and  then  go  on  to  make  further  recommenda- 
tions, with  respect  to  which  affirmative  Congressional  action  would  be  required. 
Perhaps  that  would  be  the  best  solution  of  all. 

Do  you  agree  with  that  ? 

Judge  Brown.  I  don't  disagree  with  it  in  the  policy  expressed.  He 
said  so  briefly  and  so  well  what  I  took  40  pages  to  s.ay  and  he  is  not 
laiown  either  for  being  short  in  his  opinions.  We  both  suffer  from 
somewhat  the  same  problem  only  he  is  more  scholarly.  My  criticism 
of  that  is,  and  I  think  I  know"  something  about  this,  I  defy  anybody  to 
come  up  with  an  intelligent  realinement  of  these  circuits  in  6  months 
to  give  any  kind  of  real  relief,  I  just  don't  see  it.  You  can  play  with 
these  figures  any  way  you  wish.  I  even  gave  you  a  map  so  you  can  look 
at  it.  It  is  right  there.  But  as  far  as  the  other  policies,  I  think  there  is  a 
need  and  he  seems  to  recognize  that  we  have  to  look  into  this  thing  to 
see  what  ought  to  be  done.  So,  on  the  disturbing  problems  we  are 
together. 

Mr.  PoFF.  Do  you  think  that  a  geographical  realinement  of  the  cir- 
cuits might  necessarily  entail  geographical  realinement  of  the  districts 
within  the  circuit  ? 

Judge  Brown,  Not  the  district  boundaries,  I  wouldn't  tliink  so. 

Mr.  PoFF.  Not  necessarily,  but  might  possibly  ? 

Judge  Brown.  Yes.  I  will  make  this  point  here :  that  you  have  a  look 
at  the  business.  Where  does  the  business  come  from  ?  Ninety  percent  of 
ours  comes  from  the  district  courts  and  that  is  where  you  have  to  look 
to  see  what  is  going  to  happen.  To  just  say  there  are  so  many  district 
judgeships,  and  there  are  so  many  States,  and  even  so  much  popula- 
tion, you  end  up  with  a  very  unrealistic  sort,  of  determination.  I  think 
the  Second  Circuit  would  be  a  good  illustration.  I  am  sure  a  dispropor- 
tionate part  of  their  business  populationwise  comes  from  the  Southern 
District  and  the  Eastern  District  of  New  Yorlc. 

The  Chairman.  Mr.  Zelenko. 

Mr.  Zelenko.  Judge,  do  you  enxision  this  Commission  as  authorized 
to  create  additional  circuits  as  well  as  to  revise  existing  lines  and  to 
keep  the  number  at  11? 

Judge  Brown.  You  know,  I  never  thought  about  that,  and  perhaps 
that  proves  that  the  bill  is  inadequately  structured.  I  am  not  sure  but 
what  it  does  permit  that  but  it  is  pretty  vague.  It  says,  and  you  know 
it  better  than  I : 

*  *  *  the  present  division  of  the  United  States  into  the  several  judicial  cir- 
cuits, and  to  recoanmend  to  the  President,  the  Congress,  and  the  Chief  Justice 
such  changes  as  may  be  most  appropriate  for  the  expeditious  and  effective  di.si>osl- 
tion  of  judicial  business. 
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If  th&y  aren't  charged  with  the  duty  of  recommending  the  creation 
of  some  new  courts  of  appeals  I  don't  see  how  they  can  do  anything 
worthwhile  since  once  again  the  Fifth  Circuit  is  itself  the  finest 
exaniple. 

Mr.  Zelenko.  In  tluit  connection,  then,  Judge,  would  it  be  helpful, 
to  the  Commi&sion  to  have  some  guidelines  in  the  legislation?  For  ex- 
am i)Ie,  sliould  there  be  a  maxinunii  number  of  circuits  that  should  be 
authorized  ? 

Judge  Brown.  I  think  that  is  a  question  that  has  to  be  decided.  I 
gave  you  the  illustration  that  on  these  1980  projections  you  are  going 
to  have  35  circuits.  Obviously,  that  system  is  going  to  be  entirely  dif- 
ferent from  what  we  have  today  and  I  think  the  Congress  would  have 
to  recognize  it.  I  think,  first,  you  would  have  a  series  of  parochial 
courts  and  you  would  have  an  impossible  burden  on  the  Supreme  Court 
for  an  intelligent  sort  of  national  consistency.  So  the  Congress  would 
have  to  decide  how  manj^  courts  of  appeals  can  the  Nation  really 
tolerate,  and  that  brings  you  right  down  to  these  very  basic  questions. 

Mr.  Zelenko.  The  Judicial  Conference  apparently  doesn't  recom- 
mend any  specific  criteria  or  standards  to  guide  the  Commission  in  con- 
sidering the  creation  of  new  circuits  or  revised  circuits.  For  example, 
a  minimum  number  of  district  judgeships,  a  minimum  number  of  dis- 
tricts, a  maximum  number  of  circuits,  a  maximum  number  of  circuit 
judges,  a  minimiun  number  of  circuit  judges,  a  prohibition  against  a 
circuit  containing  only  one  State,  a  j^rohibition  against  a  State  being 
divided  between  or  among  circuits,  and  so  forth.  These  are  matters  I 
gather  from  your  testimony  which  also  should  be  considered. 

Judge  Brown.  I  think  so. 

Mr.  Zeli:nko.  Thank  you,  Judge,  verj'  much. 

The  Chairman.  Judge,  this  is  a  very  knotty  and  intricate  problem 
and  you  have  certainly  been  helpful  in  untying  some  of  the  knots  and 
your  statement  has  been  very  illuminating.  We  always  welcome  your 
presence  here  and  we  especially  welcome  you  at  this  point. 

Judge  Broavn.  I  hope  you  will  let  me  come  back. 

The  Chairman.  "We  are  very  grateful  to  you. 

fTudge  Brown.  May  I  take  this  opportunity  to  present  to  the  other 
members  of  the  Connnittce  my  secretary,  Mrs.  Blackstock,  wliom  I 
introduced  to  several  of  the  members  earlier.  She  is  my  right  hand  on 
these  matters. 

The  Chairman.  Yes,  indeed. 

Judge  Brown.  I  don't  know  why  she  didn't  have  a  few  more  facts 
and  figures  in  my  stat-ement  but  I  have  given  you  enough. 

It  is  a  j)leasure  to  be  here  and  we  are  confident  that  we  have  an 
understanding  heart  in  the  Congress.  Thank  you  very  mucli. 

The  Chairman.  We  have  received  the  statement  of  Judge  Alfred  P. 
Murrah,  Director  of  the  Federal  Judicial  Center.  It  is  clear  that  the 
Judicial  Center  has  given  some  attention  to  the  subject  of  revision 
of  circuit  court,  boundaries.  We  shall  hold  Judge  Murrah's  statement 
until  we  are  able  to  reschedule  his  appearance. 

I  believe  it  is  very  important  to  have  Judge  Murrah  testify  on 
this  subject.  The  hearing  will  adjourn  imtil  we  can  arrange  for 
tlie  presence  not  only  of  Judge  jNTurrah  but  of  Judge  Friendly,  who 
is  the  chief  judge  ot^  tho  Second  Circuit. 

(Whereupon,  at  11 :30  a.m.,  the  stibconnnittee  adjourned,  subject  to 
the  call  of  the  Chair.) 
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